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AGENDA 

for meeting of 

CALIFORNIA LAW REVISION COMMISSION 

Place of Meeting 

state Bar Building 
601 McAllister Street 
San Francisco 

San Francisco August 16-18, 1962 

Meeting will start at 7:00 p.m. on August 16 and will continue until 
approximately 10:00 p.m. Meeting will start at 9:00 a.m. on August 17 
and August 18. 

August 16 (7: 00 p.m.) 

2. 

Minutes of July 1962 Meeting (sent August 7, 1962) 

study No. 52(L) - Sovereign Immunity 

(a) Memorandum No. 47(1962) (Defense of Actions Brought Against 
Public Officers and Employees) (sent August 8, 1962) 

First Supplement to Memorandum No. 47(1962) (to be sent) 

(b) Memorandum No. 48(1962) (Insurance Ccverage for Public Entities 
and Public Officers and Employees) (sent August 8, 1962) 

First Supplement to Memorandum No. 48(1962) (to be sent) 

(c) Memorandum No. 49(1962) (Workmen's Compensation Benefits for 
Persons Required or Requested to Assist Law Enforcement 
Officers) (sent August 8, 1962) 

First Supplement to Memorandum No. 49(1962)(to be sent) 

(d) Memorandum No. 38(1962) (Payment of Costs and Interest in Actions 
Against Public Entities and Public Officers and Employees) 
(tentative recommendation)(sent July 14, 1962) 

(e) Memorandum No. 44(1962) (Compromise of Claims and Actions Against 
the State) (tentative recommendation) (sent July 16, 1962) 

(f) Memorandum No. 52(1962) (Venue in Actions Against the State) 
(sent August 9, 1962) 
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August 17 (9:00 a.m.) 

1. Study No. 52(L) - Sovereign Immunity 

(a) Memorandum No. 54(1962) (Comprehensive Liability Statute) 
(tentative recorunendation) (-to be sent) 

(b) Memorandum No. 45(1962) (Vehicle Code Sections 17000-17003) 
(tentative recon:mendation) (enclosed) 

(c) Memorandum No. 37(1962) (Payment of Debts of Dissolved Local 
Public Entities) (tentative recommendation) (sent July 
ll, 1962) 

(d) Memorandum No. 53(1962) (Counsel Fees in Actions Against PubliC 
Entities and Public Officers and Employees) (tentative 
recommendation) (enclosed) 

August 18 (9:00 a.m.) 

1. Study No. 52(L) - Sovereign Immunity 

(a) Memorandum No. 46(1962) (Liability for Dangerous Conditions 
of Public Property) (sent August 9, 1962) 

Research Study, Part X (Park and Recreation Torts) (sent 
June 1, 1962) and other portions of study referred 
to in Memorandum No. 46(1962) 

First Supplement to l·:emorandum ,10. 46( 1962) (to be sent) 

Second SupplcltOnt to !.:clT.orandum 1'10. 46(1962) (enclosed) 

2. Continuation of Agenda for August 16. 

3. Continuation of Agenda for August 17. 
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AUGUST 16, 17 and 18, 1962 

San Francisco 

A regular meetins of the Law Revision COIIIIII1ssion vas held. in 

San Francisco on August 16, 17 and 18, 1962. 

Present: Herman F. Bel. vin, Chairman 
John R. McDonough, Jr., Vice Chairman 
Honorable Clark L. Bradley 
Richard H. Keat1nse 
She Sato 
Thomas E. Stanton, Jr .. 

Absent: James A. Cobey 
Joseph A. Ball 
James R. EIiward8 

Messrs. John H. DeMoully, Joseph B. lfarve;y and Jon D. SIIock 

of the Commission's staft' were also present. 

Mr. Benton A. Sittord, special research consUltant to the Senate 

Fact FindiDg COIIIDittee on Judiciary, was present on A\IiWIt 17 and 18, 

1962. 

The .r~ov1ng persons were also present: 

Carlos Bea, Dunne, Dunne and Phelps (August 16, 1962) 
Jack F. Br&\!¥, Department of Finance (August 16 and 17, 1962) 
Robert F. Carlson, Department of Public Works . 
George Hadley, Department of Public Works (August 16 and 17; 1962) 
Robert Iquch, Of'tice of the County Counsel, Los Angeles 
Mark C. Nosler, Department of Finance 
Robert Reed, Departaent of Public Works 
John J. Savase, Bureau of casualty Underwriters 
Willard Shank, Of'tice of the Attorney General. 

Minutes of July Meeting. The minutes of the July i962 meeting 

were approved as submitted. 
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j'linutes - Regular Meeting 
August 16, 17 and 18, 1962 

Move of Commission Office. The EKeeutive Secretary reported that 

it will be necessary to move the office of the Commission to the base-

ment of the law dormitory. The move is a temporary one (approximately 

10 months) and is made necessary because of the remodeling of a pOrtion 

of the law school. The lease covering the space now occupied by the 

Commission in the law school has been terminated by stanford. 

The Ccmm1ssion authorized the Chairman to determine what 

recarmoendation the Commission should make to the Department of Finance 

concerning the terms of the lease caY"ering the new space. 

Hearsay (printing p6D!Phlet). The Comm1ssion authorized the 

Elcecutive Secretary to make arrangements for the sale of the Hearsay 

Pamphlet with the DoclllllSllts Section of the state Printing Department. 

Sovereign Immunity study <printing pamphlet). The CCllllllission 

determined that the Sovereign Immunity study be printed separately and the 

EKecutive Secretary was authorized to make arrangements for the sale of 

the printed study with the DocUIIlSnts Section of the state Printing 

Department. 

The Commission determined that the various recommendations relating 

to saY"ereign imrnlDlity be printed in separate plllllphlets. What is to be 

printed in a separate pIIlIIphlet will be determined at the time when a 

particular recommendation is ready to be printed. The Eltecutive Secretary 

was directed to make recommendations concerning this matter at appropriate 

timeS. 
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~l1nuteB - Regular Meeting 
Auaust 16, 17 &lid 1.8, 1962 

Meet1!!g Datell and Places. Future meetings ot the COIIIIIIission 

are tentatively scheduled as tollOW's: 

September 21-22 

October 18-19-20 

November 15-16-17 

December 14-15 
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Minutes - Regular Meeting 
August 16, 11 and 18, 1962 

STUDX NO. 52(L) - SOVEREIGN D!MUNITY 

General Liability Recommendation 

The Commission considered Hemorandum No. 54 (1962), containing 

the text of a recommendation and draft statute relating to liability 

of public entities and pUblic officers and ~loyees. 

The CClllllission first considered the draft statute and took the 

following actions: 

ARTICLE 1 - DEnBITIONS 

901.05. This section was approved Vithout change. 

901.10. This section was approved Vithout change. 

901.15. This section was approved Vithout change. 

901.20. This section was approved after it was revised to read: 

901.20. "Injury" means death, injury to a person, damage 
to or loss of property, or any other injury that a person my 
suffer to his person, character, feelings or estate of such nature 
that would be actionable if negligently or wronsfully inflicted 
by a private person. 

901. 25 . This section was approved after it was revised to 

define "enactmeJ:lt" instead of "law," 

It was noted that the word "law" used in each section of the 

proposed statute would have to be carefully examined to determine whether 

"law" should be used instead of "enactment." With the chanse in the 

definition, the word "law" v1ll now include the COllJlDOll law as well as 

statutory law. 
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Minutes - Regular Meeting 
August 16, 17 and 18, 1962 

The word "statute" will be used in the proposed legislation to 

mean a state statute. 

901.30. This section was approved as draf'ted. 

901.35. This section was approved as draf'ted. 

ARrICLE 2 - GENmAL PROVISIONS RELATING TO LIABILITY 

It was determined that this article should be split into three 

articles. The first article would deal with liability of public 

entities; the second with liability of public em.pJ.oyees; the third 

article with fndenm1.fication of public em.pJ.oyees. The staff is directed 

to revise the article accordingly. 

The COIIIlIission adopted the general policy that in draf'ting the 

statute that sections indicating the liability or :lJImunity of public 

employees should contain no reference to liability or imrmmity of 

public entities. This general policy is not to apply, however, to 

the discretionary 1mrmm1ty--a provision providing a discretionary 

1mmunity for the public entity and another provision providing a 

discretionary 1mmunity for the public employees are to be contained 

in the proposed statute. This decision was made so that the question 

as to whether a discretionary immunity for public entities (rather than 

one for public employees--which would provide public entities with 

the same :lJImunity since the public entity is not liable unless its 

em.pJ.oyee is liable) can be voted upon by the entire Commission at a 

later time. 

It was suggested that the statute should be consistent in form: 

either it should state "no public entity is liable" or "a public entity 
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Minutes - ReguU\r Meeting 
August 16, 17 and 18, 1962 

is not liable." It was noted that the proposed statute was not 

conaist.ent because some sections include a statement as to the liability 

ot the employee as well as the public entity. Statements as to the 

immunity of public empl.oyees should be consistent in form. 

902.05. The word "enactment" was substituted tor "statute" in 

this section and the section was approved as so revised. As revised, 

the section permits liability to be imposed by constitutional provision, 

statute, charter provision, ordinance or regulation. This provision 

does not give the paver to impose 1iabllity--it merely indicates that 

where the power to 1mpose liability (as by a regulation) otherwise 

exists, that power will continue to exist. 

902.10. This section was approved as drafted. 

902.15. This section was approved atter it was revised to read: 

902.15. Where a public entity is under a manaatory duty 
1mposed by an enactment that is designed to protect against the 
risk ot a particular kind of injury, the public entity is liable 
for an inJury of that kind proximately caused by its failure 
to discharge the duty unless the public entity establishes that 
it exercised reasonable diligence to discharge the duty. 

The examples that were listed in Section 902.15 as proposed by the 

statf are to be included in the text of the recOlllllendation. 

902.20. This section was approved atter it was revised to read: 

902.20. A public entity is liable for injury proximately 
caused by II nuisance created or maintained by it. 

This section states the existing law. 

902'25. This section was approved in principle. The staff was 

directed to use the same language as is used in the Civil Code. As 
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Minutes - Regular Meeting 
August 16, 17 and 18, 1962 

proposed to be revised, the sectlon was approved. 

902.30. It was recognized that thls sectlon does not spell out 

the discretlonary exception In any detail. The COIIIIII1ss10n bas studied 

Il number of areas and provided specific rules indlcating whether a 

particular phase of an actlvlty Is dlscretionary or not. The general 

dlscretionary exception contained in Section 902.30 Is intended to 

cover those areas not yet studied. We have already covered the major 

areas of l1ability--dangerous conditions of publ1c property, vehicle 

torts--and provided specific rules. Thus, the area of potential 

liabllity that remains is not too great. 

Sectlon 902.30 10 effect overrules the Lipman case--the publ1c 

emity gets the same d1scretlonary in!!l"nity that the publlc empl.oyee 

gets. 

Section 902.30 is to be divided into two provisions to read as 

follows: 

A public entity ls not liable for an inJury resulting 
from an act or omission of an employee where the act or anisslon 
was the result of the exercise of the discretion vested 10 such 
employee, whether or not such discretion be abused. 

A public employee is not liable for an injury resulting 
from his act or omission where the act or omission was the 
result of the exercise of the discretion vested in him, whether 
or not such discretion be abused. 

The provision relating to the discretionary immunity of the pubUc 

entity is to be IIIOved so that it follows Section 902.10. 

922.35. This section was approved after It was revised to read: 

902.35. A public employee is not liable for his act or 
omiSsion, exercising due care. in the execution of any enactment. 

922.40. It was pointed out that this section makes a public 
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Minutes - R~ Meeting 
August 16, 17 and 18, 1962 

employee not liable for trespass ab initio, even though he causes 

injury at'ter he enters property. Under the section, be would be liable 

only for the injury caused by his negligent or wrongful act or am:1ssion. 

The section was approved as drat'ted. 

902.45. This section was approved at'ter it was revised to read: 

902.45. It' a public employee, exercising due care, acts in 
good faith and without malice under the apparent authority of an 
enactment Which ts hela to be uncone'titutional, invalid or inapplicable 
t'or any reason, he is nat liable for injury caused thereby except to 
the extent that he would ha~ been liable bad the law not been held 
unconstitutional, invalid or inapplicable. 

The Commission considered whether the public entity should be liable 

where an employee acts under an unconstitutional, invalid or inapplicable 

enactment, notwithstanding the t'act that the employee would be immune 

from liability. The Commission determined that this was a type ot' 

discretionary action for which there should be immunity, but that the 

iDmunity of the public empJ.oyee should exist only if the empJ.ayee 

exercised due care. 

902.50. Subdivision (a) praviding an immunity for injury caused 

by "the adoption of or failure to adopt any enactment" was deleted as 

unnacessary because such adoption or failure to adopt is clearly discre:-

tionary. 

The Commission considered whether an immunity should be granted 

for the exercise of judicial functions. Such an addition was considered 

unnacessary because the exercise of judicial functions has been held 

to be clearly discretionary. 

Subdiv1son (b) was revised to read ''His failure to enforce any 

enactment unless such liability is specifically imposed by enactment." 

. -8-



c 

c 

Minutes - Regular Meeting 
August 16, 17 and 18, 1962 

The exception to the immunity was included to cover the mob and riot 

damage cases. This subdivision covers such cases as one where a police 

of'i'icer fails to arrest a drunk. who subsequently causes injury to another 

person. 

Subdivision (c) covers such cases as one where a building permit 

is negligently issued. New York in such cases has held no liability 

because the duty does not run to each individual injured but i"8 instead 

a duty that runs to the public at large. Another case--a boxer is 

authorized to box on the basis of a negligently administered physical 

examination. The reason why these cases might not be considered 

discretionary is because the permit, license, etc., is required to be 

issued if and only if certain conditions are satisfied. 

Section 902.50 was approved after it was revised to read: 

902.50. A public em;ployee is not liable for injury caused 
by: 

(a) Bis faUure to enforce any enactment unless such 
liability is specifically imposed by enactment. 

(b) His issuance, denial, suspension or revocation, whether 
negligent or wrongful, of any permit, license, certificate or 
silll1lar authorization where he is authorized by enactment to deter­
mine whether or not such authorization should be issued, denied, 
suspended or revoked. 

A suggestion to include a good faith requirement was not adopted because 

the inclusion would permit the case to go to the jury if the plaintiff 

alleged a lack of good faith. Moreover, there are ord1na.r1ly 

administrative and Judicial remedies available in the case of a denial, 

suspension or revocation of a permit, license or certificate. 

902.55. After considerable discussion, this section was deleted. 

A proposal that the statute contain a proviSion 1m;posing liability , 

upon a public entity for lack of due care in acting where the public 
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Minutes - Regular Meeting 
August 16, 17 aDd 18, 1962 

entity has undertaken to carry out an activity vas not adopted. 

902.60. This section vas approved after it was revised to read: 

902.60. Except as otherwise provided 10 [the statute relating 
to dangerous conditions of public property 1, a public empl.oyee 
is not liable for injury caused by his failure to inspect or by 
his inapection, whether negl1sent or wrong1'ul., of any property 
while acting within the scope of his empl.oyment for the purpose 
of determ1n1ns whether such property ccapl.ies with or violates 
any enactment or contain. or constitutes a hazard to health or 
safety. ' 

A s1mUar section is to be inserted 10 the article relating to the 

liability of public entities. 

902.65. Thil(! section should be divided: the portiOD relating 

to liability of public entities should be in the article on public 

entities; the portion relating to nanliability of public eIIIpl.oyees 

should be 10 the article on public empJ.oyees. 

The provisions of proposed Section 902.65 were revised as 

follows aDd approved as so revised: 

No publlc eIIIpl.oyee is liable for for instituting or 
prosecutins a 3udicial or admin1 S">l'ative proceeding within 
,tiMIsoope of his employment, even if done maliciously aDd 
without probable cause. 

A public entity is liable for injury prax:1mate~ caused 
by an empJ.ayee of the entity, acting within the scope of his 
emplayment, if the employee instituted or prosecuted a 
Judicial or administrative proceedins without probable cause 
and out of personal animosity or ill will or corruption. 

The COIIIII1ssion considered a letter, t'rCl!l.~_1£l:!@.rd DlnJr!'Ispiel -=--... ~---~- ._"_. - - --- . 
relating to Section 902.65. He sugsested that a provision contained 

in a previous staff draf't (to require pla1ntifftl"1n,malicious 

prosecution actions to post a bond and to pay attorneys' fees if 
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Auaust 16, 17 and lB, 1962 

the action faUed) be included in the proposed atatute. A motion 

to include such a prOVision was tabled. 

902.70. This section was divided into three sections and 

revised in substance as follows and approved as so revised: 

Except as otherwise provided by enactment, a p1.Iblic 
employee is not liable for an injury caused by the negligent 
or wrongful act or omission of another employee unless he 
directs or participates in the negligent or wrongful act 
or omission. 

A public entity is liable for an injury caused by an 
employee if the injury was prOXimately caused by the faUure 
of the appointing power of the public entity·to: 

(a) Exercise due care in selecting or appointiDg the 
employee; or 

(b) Exercise due care to eliminate the risk of such 
injury atter the appointiDg power had knowledge or notice that 
the conduct, or continued retention, of the employee in the 
position to which he was assigned created an unreasonable 
risk of such injury •. 

A public entity is liable for an injury caused by an 
ell\Ployee if' the injury vas proximately caused by the faUure 
of the public entity to exercise due care in supervisiDg the 
employee. 

The three sections set out above vUl replace a large nUlllber of 

existiDg sections (that vUl be repealed) that govern the liabUity 

of a superior employee for torts of his subordinates. These 

existiDg statutes are overlapping, inconsistent and ambiguous. 

902.75. This section, which retains the substance of Section 

1953.5 of the Government Code, was revised as follows and approved 

as revised: 

Except as otherwise provided by statute, a public employee 
is not liable for moneys stolen bY another fran his custody 
unless the loss was sustained because he failed to exercise 
due care. 
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August 16, 17 and 18, 1962 

This section will make clear that the COllllllOI1 law rule of absolute 

liability for money stolen from the custody of a public employee 

does not apply unless some other statute imposes such absolute 

liability. 

902.80. This section and the following sections relating to 

indemnification of public employees should be included in a sepa;rate 

article. 

The word "alleged" was inserted before "negligent or wrongful. 

act or anission" in two places in this section. 

The section was also revised to read· " ••• , the public entity 

shall pay any j1!dgment based thereon or any compranise or settlement 

of the claim or action to which the public entity has agreed. 

Nothing in this section authorizes a public entity to pay such 

part of a claim or Juilgment as is for punitive or uaaplary 

damages. ,. 

As so revised, the section was approved. 

902.85. This section was approved as drafted. 

902.99. This section was approved as drafted. 

992.95. This section was approved as drafted. 

SCHEME TO BE USED IN ARTICLES COVERING SPECIFIC AREAS OF IJ:ABII.rl'Y 

The Commission considered the extent to which provisions 

included in articles covering specific areas of liability should 

duplicate general provisions relating to liability. It was agreed 

-12-



c 

c 

l,linutes - Regu1.ar Meeting 
August 16, 17 and 18, 1962 

that in considering specific articles consideration should be 

given to whether the general provisions adequately covered a 

matter that is also covered in the article relating to a specific 

area of liability. 

A suggestion that the provisions covering specific areas of 

activity be phrased in terms of whether or not a particular act 

is or is not a discretionary act was not adopted. A suggestion 

that the various specific discretiOnary acts be enumerated under 

Section 902.30 was not adopted. 

ARl'ICLE 4. POLICE AlID CORRECTIONAL ACTIVITIES 

A motion to add to Article 4 a provision comparable to 

Section 906.05 was made but not adopted. Commissioner Bradley 

requested that be be recorded as voting in favor of the motion. 

904.05. This section was deleted because Section 902.15, 

as revised by the CaDlllission, sets an appropriate standard 

to apply to jails. detention and correction facilities. 

A motion was adopted that a prOVision be added to Article 

4 to the effect that "Subject to the prOVisions of Section 

902.15, neither a public entity nor a public empla,ree is liable 

for injury proximately caused by its failure to establish or 

maintain jail facilities, police protection service, correctional 

facilities etc.,--in effect a broad description of all the 

activities that fall in the pOlice and correctional field." 
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All8ust 16, 17 and 18, 1962 

904.10. A motion to delete this section was not adopted. 

A motion to approve this section in substance was not adopted. 

The section was revised as follOWS and approved as revised: 

A public entity and an empla,yee of a public entity 
is liable for injury proximately caused by the intentional 
and unjustifiable interference by such e~oyee acting 
in the scope of his employment with arry right of an 1JImate 
of a Jail or other detention facUity to obtain judicial 
determination or review of the legality of his confinement. 

904.15. The word "injury" was substituted for "damages" 

in this section. As thus revised, the section was approved. 

904.20. This section was revised to substitute "an escaping 

or escaped prisoner" for "escaping prisoners" and as thus 

revised the section was approved. 

The Commission discussed whether provisions relating to 

supervision of prisoners, etc., should be added to Article 5. 

It was concluded that the law governing negligence of public 

empla,yees would adequately cover the situations not covered 

specifically by the proposed statute. 

The Commission discussed the relationship of 904.15 and 

904.20 to 902.15. The Commission declined to add "notwith­

standing Section 902.15" unless a statute exists which would 

apparently require more than Section 904.15. 

ARTICLE 6. FIRE PROl'OO.rION 

906.05. The phrase "NotWithstanding Section 902.15" was 
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inserted at the beginning of this section. 

section was approved. 

J·linutes - Regular Meeting 
August 16, ~7 and 18, 1962 

As thus revised, the 

906.10. The phrase "Notw1thstlmding Section 902.15" was 

inserted at the beginning of this section and the word "sufficient" 

was substituted for "adequate." As thus revised, the section was 

approved. 

906.15. The phrase "Notwithsf.anding Section 902.15" was in­

serted at the beginning of this section and the word "negligent" 

and the phrase "by negligence" were deleted. As thus revised, the 

section was approved. 

906.3). This section was deleted. The imposition of 

liability for "gross negligence" was not acceptable to the 

Commission. The imposition of liability tor "wil.tul misconduct" 

was thought to cover so few cases that it was not deSirable to 

retain the section if it were limited to wilfUl misconduct. The 

Commission concluded that II. complete 11!RD)m1ty (except for 

vehicle torts) should be provided. 

906.25. It was noted that, in view of the previous action 

of the CommiSSion, the liability covered by this section is only 

vehicle torts. Moreover, under the COIlIIIlission I s recommendation 

relating to liability under agreements between public entities, 

the law would require equal contributions by public entities 

(determined by dividing the number of public entities involved 

by the total liability). However, the cases covered by 906.25 

might include cases where there was no "agreement." 
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August 16, 17 and 18, 1962 

A motion to impose liability upon the public entity that 

was negligent and to make the other entity immune from liability 

was adopted. The entities should be authorized to determine by 

agreement which entity would be ultimately liable. 

996.30. This section became unnecessary in view of the action 

taken on Section 906.25. 
906.35. This section is based on an existing statute-­

Section 1957 of the Government Code. The clause "unless such 

damages are proximately caused by the wilful misconduct of such 

member or eu:ployee" is not in the existing law but is based on 

the research consultant's recommendation. 

A motion to authorize any ~loyee of a public entity acting 

in the scope of his employment to transport or arrange for 

transportation as prO'lided in this section was adopted. The 

imIIlunity prO'lision was also apprO'led. 

~S AND REPEALS 

The Commission made no changes in the amendments and repeals 

contained in the draft statute attached to Memorandum No. 54(1962). 

TEllT OF RECCMfEIIDA'rION 

The Commission discussed the basic approach that should be taken 

in drafting the recommendation relating to tort liability of public 

entities and public officers and employees. 

Commissioner McDonough suggested that the recommendation be drafted 
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August 16, 17 and 18, 1962 

so that it clearly states that the proposed legislation is a stopgap 

measure in large part, desi8ned pr1mar1ly to provide additional time to 

permit stlXQr during 1963-64 so that appropriate legislation may be 

proposed in 1965. He stated that he believes the recommendation should 

indicate that the general l:Wl1lity statute is only a temporary solution 

to deal with problems we have not studied speCifically. None of the 

other members of the CommiSSion agreed with Commissioner McDonough 

that the legislation proposed by the Commission will be merely a temporary 

expedient. They expressed the view that the legislation to be 

recOlllllended in 1963 will contain a sound framework of hasic principles 

to govern governmental tort liab1lity, although problems of detail may 

remain. 

It was suggested that the nature of. the general statutory scheme pro-

posed liytlle Commission 1:eindicatM early :It!. the text of the recommendation. 

It was suggested that the recommendation contain a discussion 

(early in the text of the recOllllllendation) of the elements of the 

problem involved in sovereign ~un1ty--the balancing of the right of 

an injured. plaintiff to recover against the right of government to govern. 

Vehicle Ownership and Operation Recommendation 

The Commission considered. Memorandum No. 45(1962) and the draft of 

the tentative recomendation attached thereto. 

It was suggested that consideration be given to including the 

proposed legislation relating to vehicle torts in the proposed general 
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liability statute. It was pointed out that the provisions !U'e now in 

the vehicle code and that a number of existing sections in the vehicle 

code !U'e related to the proposed vehicle liability statute. It was agreed 

that when the final general liability statute is drafted the question as 

to whether the vehicle torts statute should be included in the general 

liability statute will again be considered. 

The Commission considered the proposed statute. Proposed Section 17002 

was amended to insert at the beginning: "Notwithstanding any other statute, 

charter provision, ordinance or regulation,". As thus amended, the proposed 

statute was approved. 

The Commission considered whether the words "or maintenance" should 

be added to Secticn 17001 after "operation". It was noted that the 

only reason for the existence of Section 17001 is to make the public 

entity liable in cases where the employee would not be liable because a 

public employee operating an emergency vehicle is immune (by statute) from 

liability for negligence, although under existing Section 17001 the public 

entity is liable. If it were not for this statutory employee immunity, the 

general liability statute would be adequate to make the public entity liabJ.e. 

The Commission determined not to change the language of the proposed statute. 

to include "maintenance." 

The Commission considered whether the ownership liability provision 

should apply to any case where a private person is subject to ownership 

liability. The staff is to investigate whether ownership liability exists 

for private persons operating vessels and aircraft or other means of 
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transportation. A motion was adopted that public entities should be 

liable to the same extent as private persons for ownership liability 

where vessels and aircraf't are operated with the consent of the owner. 

The tentative recOllllllendation (including the draf't statute) was 

approved, as revised, for distribution to interested persons for cOlllDellts 

and suggestions. 

Counsel Fees in Actions Against Public Entities and Public Officers 
_uu: 

and lhployees 

The CaJllllission considered Memorandum No. 53(1962) and the attached 

-----------tentative recommendation relating to counsel fees in actions against 

public entities and public officers and ~oyees. 

A motion that the Commission make no recommendation relating to 

counsel fees to the 1963 session was not adopted. 

Af'ter considerable discussion, it was determined that the votes of 

four or more members of the CommiSSion could not be obtained to approve 

the tentative recommendation for distribution. Accordingly, it was 

determined to defer consideration of this tentative recommendation untU 

a subsequent meeting. 

Payment of Tort Judgments Against Dissolved Local Public Entities 

The CaJllllission conSidered Memorandum No. 37(1962) and the 

attached tentative recommendation relating to payment of tort liabilities 

of dissolved entities. 

The CaJllllission first conSidered the draf't statute and took the 
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141.1. In subdivison (d) of this section, the words "be liable" 

were deleted and "have been liable" were inserted. It was suggested 

that the statt' consider whether the last three lines of the subdivison 

can be made more concise. 

141.2. The word "statute" was substituted far the WOl!d "law" in 

this section. 

141.3. The word "statute" was substituted for the word "law" in 

this section. A provision should be added to the statute to provide 

that any asset that remains unsold after the payment of all liabilities 

reverts to the county in which the asset is located. 

741.4. Tbe last sentence of this section was revised to read: "A 

successor public entity ma;y be compelled by a lIl'it of mandate to perform 

any act required by this article." 

141.,. Consideration should be given to spliting this section 

into two or more sections. 

741.6. The first portion of the second paragraph of this 

section was revised to read: "For the purpose of levying and 

collecting taxes pursuant to this authority, territory which was 

formerly included within a local public entity but was excluded 

therefrom prior to the dissolution of such entity • • .". 

The tentative recommendation (including the draft statute 

as revised) was approved for distribution to interested persons for 

comments and suggestions. 

-20-
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Defense of Actions Brought Against Public Officers and E!p1.grees • 

.; The COIIIIII1saion considered Memorandum No. 47(1.962) and the First 

Supp1.ement to Memorandum 1'10. 47(1.962), re1.ating to the defense of 

actions brought against public officers and ~1.a.rees. 

The COIIIIII1ssion first considered the draft statute contained in 

the tenatative ret'ommendation previousl¥ distributed and took the 

following actions: 

22b.!. The COIIIIII1ssion considered the extent to which a defense 

shoul.d be provided for administrative proceedings brought against a 

publ.ic officer or employee. The COIIIIII1ssion determined that a public 

entity shoul.d have discretionary authority (as under 991..4) to defend 

at the expense of the public entity an administrative proceeding brought 

against its officer or employee where the pub1.ic entity itse1.f did not 

initiate or bring the proceeding. 

The definition of action or proceeding is to be redratted to make 

c1.ear that Where the situation is one Where the pub1.ic entity has 

taken an appeal. from a proceeding where the publ.ic entity is attempting 

to remove, suspend or otherwise penal.1ze its awn ~1.oyee, the public 

entity need not provide the emp1.oyee with a defense. 

991.. 2. The COIIIIII1ssion considered the cOllllllents on this section 

but ms.de no change in the section as contained in the tentative 

recommendation. 

A motion to add to the statute the 1.angua.ge of the tentative 

recommendation relating to prosecution by the pub1.ic entity of a counter 
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claim, cross complaint or cross action by the employee against the 

plaintiff in the action beiDg defended by the public entity faUed to 

be adopted because the vote was evenly divided on the question. 

A motion to delete the second parasraph of Section 99l.2 was made 

but was not adopted • 

.22!:.l. The COIIIIIIission considered the comments on this section and 

added the follawing subdivision to the section: 

( c) The defense of the action or proeeediDg by the 
public entity would create a conf'l.ict of interest between 
the public entity and the eJI!Ployee or former employee. 

This provision is intended to cover cases of legal ethics that 

qht arise under the proposed staute. A conflict of interest might 

arise where an employee and his superior are charged with negligence 

and both blame the other. The public entity might find a connict 

of interest exists where each employee tells a different story. 

The addition of subdivision (c) (set out above) would not, however, 

prevent the employee trem recoveriDg a reasonable cOUDsel fee !rem the 

public entity because Section 991.6 gives the employee that right and 

the onl)' cases where the employee is not entitled to recover a 

reasonable counsel fee ere where the employee was not within the scope 

of his employment or where the employee was guUty of actual fraud, 

corruption or actual malice. 

Af'ter considerable discussion, the Ccmmission concluded that the 

public entity should not be given a right to determine in every case 

whether or not it wished to defend an action or proceediDg against its 

emp10yee. 
-22-
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The COIIIlI1ssion considered who makes the determination under 

Section 991.3. It was concluded that the governing body of the public 

entity would make the deciSion unless that authority is delegated to 

some other body or person. No change was made in the tentative 

recOJIIIIIel!dation in response to the COllllll!Ilts that suggested that considera-

tion be given to this matter. 

The Commission considered a suggestion of the State Bar Committee 

that a determination to defend or not to defend should not be admissible 

in any action or proceeding against the employee or former employee. 

After consideration, the Commission determined that the following 

provision should be added to the statute: 

EKcept as otherwiss provided in Section 991.6, the 
mention 01: the existence of this chapter, or the mention 
of the fact that the employee or farmer e~qyee has or 
has not requested a defense pursuant to this chapter or 
that the public entity has or has not provided or refused 
to provide a defense pursuant to this chapter, during the 
voir dire examination of Jurors or at any other time in 
the presence of the jury, consitutes grounds for a cis~rial. 

22!.0:. The Commission considered the comments ConC"TOJ.l'g this 

section. No changes were made in this section. 

22h2.. After the word "purpose" in the third line of this section, 

the following was added: "or may purchase insurance which requires 

that the insurer defend the action or proceeding 11 • The re!lla~ng 

sentences of this section are to be adjusted in view of the addition 

made to the section. 

221&. The COIIIII1ssion considered a suggestion of the state Bar 

Committee that recovery of reasonable attorney's fees could be ordered 
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by the court in the action in which the ell\P1oyee is sued under certain 

circUllllltances. The Commission declined to add the suggested provision 

to the statute. The action for attorney's fees will ordinarUy illvo1ve 

a different issue than the main action--the main action involves the 

issue at whether the employee vas negli8enti the action for attorney's 

fees illvol.ves the issue of whether the 8II\P1oyee vas in the scope at his 

8II\P1oyment or was guilty at bad faith, corruption or me.l.1ce. To join 

these issues would confuse the plaintiff's case. If the issue is to 

be separately tried, should not the provisions relating to jury trial, 

pretrial conferences and discovery be available to the public entity 

and the 8II\Ployee under appropriate circumstances--the order to show 

cause procedure is not a good cns to deal with the action for attorney's 

fees. 

In response to a suggestion from the State Bar Caami ttee, the 

Commission substituted the words "the action or proceeding" for the 

word "it" in the sixth line of this section. 

Insurance Cover. for Public Entitites and Public Officers and l!l!!Ployees 

The COIIIIIission considered MemorandUIII No. 48(1962) and the First 

Supplement thereto, and a letter from the Department of Finance, all 

relating to insurance coverage for public entities and public ati'icers 

and employees. 

The Commission adopted a sugestion of the Department of Finance 

that aprov1sion be included in the proposed statute to place the 

substance of the recOllllllended statute on insurance as Section llOO7.4 to 
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apply to the State and the recommended statute as dratted would be 

limited in its application to local public entities. This action was 

taken so that other provisions in the Government Code applying to 

purchase of insurance by the state would be applicable to the purchase 

of insurance covering potential tort liabilities. 

The Commission then considered the specific provisions of the draft 

statute contained in the tentative recommendation previously distributed 

for coments and took the following actions: 

990'1. No change was made in this section. 

990.2. The Commission adopted in principle the following provision 

to be added to this section: 

(c) Purchase protection aeainst the expense of defending 
against cla1ms aeainst the public entity or its employees, 
whether or not liability exists on ·such cla1ms. 

Some question was raised as to the phrase "purchase protection against" 

in the provision set QUt above. The ctaff is to consider revisiDg the 

le.ng-..mge to make it more consistent with eubdivisions (a) and (b), so 

that the additional subdivision mieht read: "Insure aeainst the 

" . . 
It was sugsested that the language be re~€rred to the Department 

of Finance and the Department of Public Works for comments atter it 

has been dratted. 

In subdiv1sion (b) the words "to persons or property" were inserted 
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990.3. The Commission determined that this section should be 

retained so that it is clear which public entity has authority to 

insure judicial officers--it is not clear whether the county is the 

public entity which is the employer of the judicial officers listed in 

this section. 

Atter "damages" the words "to persons or property" were inserted. 

990.4. No change was made in this section. The Caumission 

determined not to require that self-insurance be funded; since insurance 

is not required there should not be a requirement that self-insurance 

be :funded. 

990.5. No change was made in this section. 

990.6. The Commission substituted the following section for the 

section contained in the draft statute: 

990.6. Where a statute, charter provision, ordinance or 
regulation, other than this chapter, authorizes or requires a 
public entity to insure against the liability or the liabUity 
of its employees: 

(a) The authority provided by this chapter to insure 
does not af'i'ect such statute, charter provision, ordinance or 
regulation. 

(b) Such statute, charter provision, ordinance or 
regulation does not l.1m1t or restrict the authority to insure 
under this chapter. 

Joint self-insurance.· The Commission considered a suggestion from 

Mr. Lewis Keller, ASSOCiate Counsel, League of California Cities, and 

added the following provision to the draft statute: 

TWo or more public entities, by a Joint powers agreement 
made pursuant to Article 1 (COIIIIIIencing with Section 6500) of 
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Chapter 5 of Division 7 of Title 1 of the Government Code, 
IDEI¥ provide insurance authorized by this chapter by allY one 
or more of the methods specified in Section 990.4. 

The staff was directed to check with Mr. Keller to determine whether 

the authority under this section should be restricted to an agreement 

between two or mare public entities entered into in-accordance with 

the Joint Powers Act. 

Workmen's CC!II\PeD.Sation Benefits 

The Commission considered Memor8ll.~_Ii~~. 4~J1962) and the first 

supplement thereto, relating to workmen's compensation benefits for 

persons required or requested to asSist law enforcement officers. 

Scope of statute. The Commission considered whether workmen's 

compensation protection should be provided to persons who are requested 

or required to assist fire control oft1cers. After discussion, it 

was determined that such persons should be provided the same protectiOll 

as persOlls who are requested or required to assist law enforcement 

officers. The language used to effectuate this deciSion should be 

the same in substance as the language used in the statutes relating 

to persons assisting law enforcement officers. 

Section 3365. After "posse caDitatus" the words "or power of 

the county" were added. 

Before "he is serving or assisting" the word "that" was added. 

It was noted that one case upheld the action of the Industrial 

Accident COIIlII11ssion in awarding workmen's compensation to a person 
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who at the request of a deputy sheriff (who wanted to investigate 

!Ill accident) new the deputy in a private plane which erashed. 

The words "express or implied" were deleted. The purpose is 

not necessarily to prevent cOlllpensation in case of an implied 

request, but rather to avoM givins emphasis to implied requests. 


