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Place of Meeting

State Bar Building

601 MeAllister

San Francisco
AGENDA

for meeting of

CALIFORNIA LAW REVISICN COMMISSION

San Francisco Friday and Saturday

Jenuary 13-1%, 1961

Friday, January 13 (meeting starts at 9:30 a.m.)

1.

2.

Minutes of December 1960 meeting (enclosed) ™
Establishment of Priorities for 1963 lLegisletive Progranm

See: Memorandum No, 102{1960) (this was sent to you for the .
Decembey meeting)

New Toplies for Study by Law Revision Commission

See: Memoranduam No, 104(196C) (this was sent to you for the -
December meeting}

Request of Professor Van‘Alstyne to Publish Claims Study
See: Memorandum No. 5(1961) (sent 12/30/60)

Study No. 32 - Arbitration

See: Memorandum Ne. 3(1961) (enclosed)

Study No. 37{(L) - Claims

See: Memorandum No. 4(1961) {enclosed)

Study No. 3%{L) - Uniform Rules of Evidence

See: Memorandum No. 1(1961) (sent 12/30/60)

Memorandum No. 2(1961} {sent 12/30/60)
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™,

Saturday, January 14 (meeting starts at 9:;00 a.m.)

8, Study No. 36(L) - Condemnstion

See:

Memorandum No. 97(1960) (pretrial conferences and discovery)
(sent 11/9/60)

Supplement to Memorandum No, 97(1960) (sent 11/10/60)

Second Supplement to Memorandum No. 97(1960) (sent 12/9/60)

Third Supplement to Memorandum No. 97(1960)(sent 12/30/60) .

Consultant’s Study on Pretrisl Conferences and Discovery
(you have this)

‘Menorandun No. T8(1960) (apportiomment of averd) (sent 9/22/60)

Revised Supplement to Memorandum No. 78(1960) (sent 10/13/60)
Consultant's Study on Apporticnment of Award (you have this)

Memorandum No. 101{1960) (date of valuation) {sent 12/9/60}
Consultant's Study on Date of Vsluation (you have this)




MINUTES OF MEETIRG
of
January 13 and 14, 1961

S8an Frencisco

A regular meeting of the Law Revision Commission was held in San

Francisco on Jamuary 13 and 1k, 1961,
Present: Herman F. Selvin, Chairman
John R. McDonough, Jr., Vice Chairmen
Joseph A. Ball
Geprge G. Grover
Sho Sato
Thomas E. Stanton, Jr. (January 14)
Absent: Hanorable Clark L. Bradley
Honorable James A. Cobey
Vginc H. Spencer
Ralph H. Kleps, ex officlo

Messrs. Jolm H. DeMoully, Joseph B. Harvey and Miss Louisa R.
Lindow, members of the Commission's staff, were alsoc present.

Mr. Robert Nibiey of the law f£irm of Hill, Farrer and Burrill
of los Angeles, resesrch consultant for Study No. 36(L) - Condemnation,
was present fqr part of the meeting.

Messrs. Robert Carison gnd Norval Fairman of the Department of
Public Works were elso present for psrt of the meeting.

The migutes of the meeting of December 15, 16 and 17, 1960, were.
approved after the following changes were made:

Page 10. The words "the same proceeding” were substituted for

“that court" in the last line of the parsgreph under Section 1292.6.



Mimites - Regular Meeting
January 13 and 14, 1961
Page 10. The question was raised as to the wording of paragraph {c)
which was to be added to subdivision {1) of Section 1255b. It was sgreed
that this parsgraph should be amended es follows after the bill contain-
ing this section has heen introduced:
The date after which the pleintiff is suthorized to take

possession of the property as stated in an order authorizing
the plaintiff to take possession.
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Minutes = Regular Meeting
January 13 end 14, 1961

I. ADMINISTRATIVE MATTERS

A. Tdentity of Commission Bills: The Executive Secretary stated

that Messrs. Bradley and Kleps had suggested that the bills of the
Commisasion introduced by 1ts legislative members should be designated

as introduced "at the request of the California Law Revision Commission."
Inasmuch as neither Messrs. Bradley nor Kleps were present, it was
agreed that Mr. McDonough and the Executive Secretary should determine

the purpose for the identification and then act accordingly.

B. Distribution of Recommendation and Study re Claims Agsinst

Public Officers snd Fmployees: It wes agreed that the Commission's

Recommendation and Study relating to the Presentation of Claims
Against Public Officers and Employees should be distributed to the
same persons and entities who received the Recommendation and Study

relating to claims against public entities.

C. Future Meetipgs of the Commission: Future meetings of the

Commission have been scheduled as follows:

February 10 and 11, 1961 - Sacramento

March 17 apd 18, 1961 - Sacramento

April 21 end 22, 1961 - Sacramento

May 19 snd 20, 1961 - {location not determined)
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Minutes - Regular Meeting
Janusry 13 and 14, 1961

II. CURRENT STUDIES

A. Study No. 32 - Arbitration: The Commission considered Memorandum

No. 3(1961), the First Supplement to Memorandum No. 3(1961) and the pro-
posed recammendation and legislation relating to arbitration. The

Tollowing actlicons were teken:

Proposed Iegislation

During the discussion of the reference to "parties to the arbitration"
it was pointed out there are provisions in the proposed statute referring
to "parties to the arbitration"” at a point in time when the partiees to
the arbitration have not yet been determined under the statute. It was
agreed that in Section 1281.6 "parties seeking a.rbif;ration and against
whom arbitration is sought" should be substituted for "parties to the
arbitration.” The staff was toc review the various provisions where
reference to "parties to the arbitration” was made and to substitute the
phrase used in Section 1281.6 where appropriste.

Section 1280, Pursuant to the decision above the phrase "to the

arbitration” was deleted from the second line in subdivision (d}.
The definition "party to the erbitration” in subdivision (e} was to

be revised to contain the following principle:

"Party to the arbitration" means a party to the arbitration
agreement: {1) who seeks to arbitrate a controversy pursusnt
to the sgreement; (2) against whom such arbitration is sought
pursuant to the agreement; or (3) who is designated as such on
the neutral arbitrator's own motion or upon the application by
the party for such an order.
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Minutes ~ Begular Meeting
January 13 and 1k, 1961

1261.6. Pursuant to the decision above the phrase "parties seeking
arbitration and against wvhom arbitration is sought” wes substituted for
"parties to the zrbitration" in the second sentence of the first paragraph
and in the seccrd and third sentences of the second paragraph.

In the second paragraph the phrase "concerned with arbitration" was
added after "govermmental agency."

Section 1283. The substance of the langusge contained in Code of

Civil Procedure Section 2016(a}(3){v) is to be substituted for the phrase
"will be unable or cannot be compelled to attend." Mr. Selvin voted in
oppositlion to this motion.

Section 1284.2, The section was approved as drafted by the staff.

Sections 1286.2 and 1286.4. A provision is to be added to the end

of both Sections 1286.2 and 1286.4 to the effect that if the court is
going to grant relief different from that requested in either the
petition or response, the court can do so only (1} if all the parties
are before the court, or {2) if all the parties have been given reascnable
notice that different relief is to be granted and a reasonable cpportunity
€0 be heard. Mr, Selvin voted in opposition to this motion.

Subdivision (b) of Section 1286.4% is to be revised to conform to the
wording of subdivision {d) of Section 1286.2.

Section 1292.6. As noted on page 1 supra the words "the same

proceeding" were substituted for "that court.”

I.!

[ - P pp——



Minutes - Regular Meeting
January 13 and 14, 19€]

Recommendation

Page 1. In the third line the word “the" was substituted for "that."

Page L. 1In the third line of paragraph 1 the words "nature and
scope of the” was added before "determinations."

Page 5. 1In the first line of parsgraph 5 the words "concerned with

arbitration" were added after "agencies.”

‘-:



Minutes - Regular Meeting
Jenuary 13 and 1%, 19€1L

B. Study No. 36{L) -~ Condemmnation: The Commission considered

Memorandum No. 97{1960), a Supplement to Memorandum No. 97{1960}
containing the statute proposed by the Department of Public Works as
rodified by the staff, Second and Third Supplements to Memorandum

No. 97(1960) end copies of letters from the Department of Public Works
to the Executive Secretary (dated November 7, 1960 and Jamuary 12, 1961).
The followling actione were taken:

Mr. McDoncugh raised the question whether the Commission was the
appropriate body to urndertake revision of the general statutory
provisions relating to pretrial conferences and discovery. The motion,
that the Commission should make no recommendation to the Legislature
relating to pretrial conferences and discovegy in eminent domain but
should bring the problems to the attention of the appropriate group
{the Judicial Council and the State Bar), aif not carry.

A motion then carried to sbandon the Commission's first approach
(which was to revise the existing discovery statute to include a
provision relating to eminent domain proceedings) and to enact in
its stead = statute providing for the exchange of informetion as
proposed in the statute attached to the Supplement to Memorsndum No. 97
(1960). After the statute relating to exchange of information has been
prepared, the Commission will agaln examine the discovery statute to
determine whether any changes are needed therein.

Proposed Statute - Surplement to Memorandum No. 97(1960). The following

principles were adopted:

I



Mimutes - Regular Meeting
Jenvery 13 snd 1k, 1961

(a) When a demand for en exchange of informstion is made, the party
demanding the exchange and the party against whom such demand is mede
must file and serve on each other e statement of information not later
then a specified number of days prior to trial. Mr. McDonough voted
in cppomition to this motion.

(b} The demander must serve his demand for a statement of
information on the other parties at least 40 days prior to trisl.

Each party mist then file and serve a statement of information on the
other parties at least 20 days before trial. Mr. Grover voted in
opposition to this motion.

It was agreed to submit & recommendation to the Judielisl Council
that they consider revising the rules relating to the pretrial conference
in eminent dowain proceedings so that the exchange of information might
be accomplished prior to the pretrisl conference. The dates sgreed upon
are subject to reconsideration if the Judicisl Council does not agree
to the recormended change.

(c) The statement of information should identify each witness
who will be called by the party to present evidence upon any issue,
and should list all tramsactions (including comparable sales) that the
party intends to rely upcn at any stage of the trial. The statement
should also contain any information indicating the probability or lack
of probability of any change in the zoning laws applicable to the

property to be taken or demaged.
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Minutes - Regular Meeting
January 13 and 14, 1961
{d) The substance of subdivision (c¢) of draft Section 1246.1 was
approved after sdding "residence or business'" before "address" in
clause {3).
{e) In a condemnation proceeding when any expert witness bases
his opinion of walue on hearsay declerations, the adverse party msy
call the hearsay declarant and examine him as if under Section 2056 of
the Code of Civil Procedure. Mr. Selvin and Mr. Stanton voted in
opposition to this motion.
{f) A provision is to be added as clause (4) of subdivision {b) of
proposed Section 1246.1 that upon demsnd for the exchange of informetion
each person must supply the names of all expert witnesses he intends to

call to testify upon the walue of any property to be taken, the opinion

of such witness as to the value of such property, together with supporting

data upon which such opinion is based, including but not limited to the
highest and best use of the property and any other use for which the
property iz adaptable, sales and other market data relating to the same
or comparable property, the value of the land and the cost of reproduc-
tion or replacement of the improvements thereon less deprecistion, etc.
{The list is to include the various appropriate items listed in sub-
division (b){2) of Section 2106 of the Code of Civil Procedure as
amended in the Commission's tentative dreft statute.) Mr. Grover

voted in opposition to this motion.



Minutes - Regular Meeting
January 13 and 1k, 1961

(g) FEvidence not listed in the statement sghould be inadmissible;
however, the court should bhe granted the power to relieve a party from
this rule if a showing is made like that regquired to ohtaln rellef from
default under C.C.P. § 473. Mr. Grover voted in opposition to this
motion.

The principle to give the trial judge the discretion to exclude
evidence that was not included in the statement of information did not

CarYy.

=10



Minutes - Regular Meeting
January 13 and 1h, 1961

C. Study No. 37{L) - Presentation of Claims Againsgt Public Officers

and Employees: The Commission considered Memorandum No. 5(1961) relating

to the request of Professor Van Alstyne to publish the claims study and
Memorandum Wo. 4{1961) containing the tentative draft statute prescribing
the procedure for the filing of a claim against a publie officer or
employee. The following actions were taken:

Request of Professor Van Alstyne. It was agreed that Professor

Van Alstyne may publish his study on presentation of claims against
public officers and employees in the U.C.L.A. Law Review with the
standard disclaimer note appended to the article.

Tentative Statute re Claims Procedure Agsinst Public Officers and

Employees. The principle was approved that the proposed statute should
require the filing of a claim against a public cfficer or employee only
for tortious injuries arising out of dangerpus and defective conditions,

It was believed that a statute thus framed would provide notice in
the kinds of cases in which the public entities assert that notice is
needed.

Section 800, The phrase "claims against which are paid by warrant

drawn by the Conmtroller" was added to subdivision (a).
Subdivision (c) was revised to read:

(e) "Public property" means public street, highway,
bridge, building, parx, grounds, works or property.

Section 802. The rcmva alter "liability™ in the last line was

deleted,




Minutes - Reguler Meating
January 13 and .4, 156L

Section 803. The word "spplicable" wes added before "claims" in

the second line.

Se~tions 800, 801, 802 and 803 were then approved as revised.
[Gomment: The above changes were made to conform the present proposed
statute to the CGeneral Claims Statute applicable to local entities.]
in the firet ..ine.

The latter poriion 1is to be redrafted to conform it to proposed
Section 820, except that the claims under Sesction B1l0 are to be presented
to the Governor.

It was agreed that the two claims procedures (claims against state
officers and empleyees and claims against officers and employees of local
public entities) should be as consistent as possible, and that this statute
should narallel as nearly as possible the general claims statute enacted
in 1959, Thus a rection setting out the requirements of the contents of
the claim similar to Secticn T1L of the Government Code as well as a
section providing for a notice of insufficiency of the claim similar to
Seciion 712 of the Govermment Code should be included.

The staff is to deteriin- tlhe proper person to be reguired to give
the notice of insufificlency.

Sections B12 and §7%., i accordance with the sbove decision these

two sections are to coniowi. e mearly as possible to Section 716 of the

Government Code.

w]Za



Minutes - Regular Meeting
January 13 and 1h, 1961

In Section 812, the superior court of any county in which "the action
could be brought" was substituted for the superior court of any county in
vhich "the Attorney General has an office."

The phrase "the identity of the person against whom the claim is
made or'" was deleted from subdivision (d) of Section 812.

The staff was directed tg draft a provision to present to the
Commission for its consideration to permit the late filing of a claim
upon a showing that no prejudice resulted.

Section 821. The requirement that the claiment furnish additional

copies of the claim was deleted.

Reppectfully submitted,

John H. DeMoully
Executive Secretary

-13-
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Jenuary 16’ m

Xr. Rulph N. Klape
Legixlative Commml
3000 Rate Capdtal
Sacramento, California

Dear Ralphi

The following msmbers of the Califownia Law Revision
Commission stbomield s meeting of thw Coomission meld in
Ban Francisco ot January 13 sed 3h, 19611

Jossph A, Badld
me.m >
Sermea T, Badvin |
Do Bato

Thomas B. Staahcn, Jr. (January 18)

Yours sincerely,

Jobn H. Dalioully
- Reseubive Becretary

N1 Louisa R. Limdow
" Assistant Coumeel
Ml
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Jammry 17, 3983

a_ K Baioully

e

Lowion R. Lindew
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COMMISSION MEMBERS

ROY A. GUSTAFSON
Chairman
Courthouss
Yentura

JOHH R. McDOMOUGH, Jr.
Yica-Chafrman
Schoaol of Law
Stanford University

JAMES A, COBEY
Mamber of the Senale
P. 0. Box 1229
Merced

CLARK L. BRADLEY
r) I N ﬂ‘F ',h- A I..l"
802 First Natlonal Bank Bldg.
San Jose 13

LEOMARD J. DIEDEMN
Financial Centar Bldg.
Oakland

GEORGE G. GROVER
Security Bank Bidg.
Corona

HERMAN F. SELYIN
523 West §th Strest
Los Angeles 14

YAINO H. SPEMCER
2902 South Wentern Avenue
Los Angales 18

THOMAS E. STANTON, Jr.
1H Sutter Strest
San Francisco

RALPH N. KLEPS
Ex Officio
Legislative Counsel
3021 State Copliol
Sacramento 14

STATE OF CALIFORMIA

CALIFORNIA LAW REVISION COMMISSION

COMMISSION STAFF
JOHN H. DeMOULLY
Executive Sscralary
JOSEPH B. HARVEY

T € N
ve 4

January 6, 1961 LOUISA R. LINDOW

Offies of Commission ond Stoff
School of Law
Stanferd University, Colifornia

Mr. John K. DeMoully

Bxecutlive Secretary

California Law Revision Commission
Schoel of Law
Stanford University, California
Dear Johh:

Apparently my new Jjob will regquire that I live
in San Prancisco, and therefore I will be taking
advantage of the Commission meeting this month to
make some preliminary plans for moving. I will be
in San Francisco the night of the llth and will stay
over until sometime Sunday. Accordingly, would you
please mall any materials for the meeting to me in
care of the Clift Hotel, unless you mail them by
Monday. I will be in my office Wednesday morning,
but we cannot count on one day service, and I am
afraid that anything mailed on Tuesday might reach
me after I have left for the alrport.

Many thanks,.
Sincerely,
Z

George Grover

GGG :vwp




