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Place of Meeting 

state Bar Building 
601 McAllister street 
San Francisco 

AGENDA 

for meeting of 

CALIFORNIA IAW REVISION C<HIISSION 

San Francisco Friday. November lB, 1960 

Meeting starts promptly at 9:00 a.m. 

1. Minutes of October 1960 Meeting (sent 11/3/60) 

2. Election of Chairman 

3. Study No. 32 - Arbitration 

See: Memorandum No. 95 (1960) (sent ll/3/60) 
Unifo:nn Arbitration Act (you have this) 

4. study No. 36(L) - Condemnation 

• • 

See: Memorandum No. 96 (1960)(taking possession and ~ssage 
of title)(aent 11/9/60) 

Memorandum No. 97 (1960)(pretrial conferences and discovery) 
(sent 11/9/60) 

Supplement to Memorandum No. 97 (1960) (enclosed) 
Memorandum No. 78 (1960)(apportionment of award) 

(sent 9/22/60) 
Revised Supplement to Memorandum No. 78 (1960) 

(sent 10/13/60) 

5. study No. 34(L) - Unifo:nn Rules of Evidence 

See: Memorandum No. 83 (1960)(privileges)(sent 8/31/60) 
Various Supplements to Memorandum No. 83 (1960)(sent 9/8/60, 

9/16/60 and other dates) 
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November lB, 1960 

San Francisco 

A regular lIIeeting of the Law Revision Ccma1ssion was held in San 

Francisco on November lB, 1960.· 

Present: John R. McDono\l8h, Jr., Vice Chairman 
George G. Grcnrer 
Roy A. Gustafson 
Herman F. Belvin 
Vaino H. spencer 
Thomas B. stanton, Jr. 
Ralph B. Kleps, ex officio 

Absent: Honorable Clark L. Bradley 
Honorable James A. Cobey 

Messrs. John H. DeMoul~ and. Joseph B. Harvey, members ot the 

Commission t s staff, were also present. 

Mr. sam Kagel, research consultant on Study Bo. 32 - Arbitration, 

was present tor part ot the meeting. 

ME'. Robert Nibley of the lay f'1rm of Hill. Farrer & BurrUl ot 

Los Angeles, research consultant tor Study No. 36(L) - Condemnation. was 

present tor part ot the meet1ng. 

Messrs. Hollaway Jones and. Robert Carlson from the DepartJaent at 

Public Works were present tor part ot the meeting. 

A motion was adopted to approve the minutes ot the meet1ng held on 

October 2l and 22. 1960. after the tollowing changes were made: 
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line. 

Minutes - Regular Meetine: 
November 18, 15/60 

Page 12. In the fifth line after "modified" insert "or corrected." 

Page 13. Insert a semicol.on atter ''Takine: Possession" in the tourth 

Page 16. In the second. line ot the indented material, deJ.ete "on" 

at the end ot the line and insert "ot." 

Page 19. In the seventh line, delete the comma attar "Assistant 

Chiet." 
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Minutes - Regular Meeting 
November 18, 1960 

A. Election of Chail'lll8ll: The election of chairman wu deferred 

to a time when a fuller representation of the Commission will be 

present. 

B. S5W"'nJ ed ec-1ssion Meet1ag!: The December meeting of the 

Commission was originAlly scheduled for December 16 aDd 11 in Los 

Angeles. '!he Executive Secretary was directed to make a post card poll 

of COIIIIIission members to determine whether a three-da¥ meeting could lie 

held on December 8, 9 aDd 10 or on December 15, 16 aDd 11. The meeting 

will be held in Los Angeles. 

C. !!!.pression of A;ppreCiation to Board of Governors for Their 

Support of Proposition 1'10. 9. A motion vas adopted that the V1ce-Cbairae.n 

express to the Board of Governors of the State Bar the appreciation of the 

Lav Revision CoIIIII1sa1on tor the support that the Board of Governors gave 

Proposition 1'10. 9. Proposition No.9, a constitutional amendment recOlllllended 

by the CommiSSion, vas approved b1 the people at the 1960 Generel Election. 
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Minutes - Regular Meeting 
November 18, 1960 

p. Form of Camnission I s BUls: The Legislative Counsel. raised two 

questions concerning the form ot the bills prepared b,y the Law Revision 

Commission. He believes that the bills in the 1961 legislative program 

(1) use IIlS.DY JDQre specific internal cross references than are necessary 

and (2) use number or letter tabulations of paragraphs of statute sections 

when no such designation is necessary. 

The Legislative Counsel pointed out tbat specific interual cross 

references create two problems. First, the speCific reference ma;y be 

unnecessarily limiting and ma;y exclude other provisions which should be 

included in the reference. Second, specific cross references create 

serious probl.ems in amending the bill after introduction. If' the bill 

becomes law, similar problems are created in subsequent amendments to 

the statute. For example, if a section is deleted f'r0lll the bill and 

subsequent sections are renumbered, it is necessary to adjust all 

specific cross references to make them refer to the renumbered sections. 

Once the bill bae become law, it is necessary (in the case of the basic 

codes) when an amendment is made to a aection to which a reference is 

made in another section, to amend both sections. otherwise, the 

reference to the othel' section will be deemed to be a reference to that 

section as it exi&ted at the time the reference was lIlIl.de to it. In other 

vorda, the refer(jlLce 1iO\Ud not include tbe sQeo""egt. tfr'. SGI:l JrllSel. as 

a. user of the etawte.a. toolt the pOeitiCl:l that 1l:ItarW cxoea references 
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Minutes - Regular Meeting 
November l8, 1960 

are very belpful to the person using the statute. When o~ one section 

is intended to be referred to but a general reference is used, the 

statute user is required to study caref'ully the entire act in order to 

determine the section or sections to which reference is intended to be 

made. On the other hand, if the statute contains a specific cross 

reference the statute user can turn to that section 1DDediately. 

The Legislative Counsel also objected to the practice of giving 

each paragraph of a statute section a number or letter designation. 

This is not the present practice in California and he would not like to 

see the COIIIZIli.ssion adopt a ditt'erent form than that now used. Moreover, 

if a section requires this t~ of designation, it suggests that the 

section should be split into a number of shorter sections. It was pointed 

out that the Uniform Acts follow the practice of giving each paragraph of 

each section a number or letter des1gnation. This practice provides a 

cOlI'lenient method of referring to portions of a statute section. 

The Executive Secretary reported that the staff plans to follow the 

form now used in Ca1ifornia for the 1961 legislative program. Par88l'aphs 

will not be designated by numbers or letters unless the par88l'aphs are a 

tabulation following a colon. SpecifiC internal cross references will 

be eliminated unless they are considered necessary. The staff will work 

with the Legislative Counsel in accomplishing these objectives. The 

Commission approved this procedure for its 1961 legislative program only. 

It was understood that the questions raised by the Legislative Counsel 
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Minutes - Regular Meeting 
November 18, 1960 

would be considered by the COIIIIII1ssioD in preparillg its 1963 Legislative 

Pro8l'am and at that time the Commission would consider the two questions 

presented by the Legislative Counsel and would make a decision as to the 

form of the legislation in the 1963 Legislative Program. 
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Minutes - Regular Meeting 

November 18, 1960 

II. CURREm' STUDIES ; 

A. study No. 38 - Inter Vivos Rights: The COIDIIlission considered a 

drs.1't ot an amendment to Section 13671.5 ot the Revenue and Taxation Code. 

The statt reported that a letter had been received trom Mr. J. D. 

Lear, Assistant Chiet Inheritance Tax Attorney. Mr. Lear did not susgest 

any change in the approved recOllllllenc1ation. However, he indicated an 

interpretation of the CoimDission IS reccmnendation that is not in accord 

with the general. policy ot the COIIIIIIission. Under tha approved reccmnenda-

tion, when quasi-cOIiBIIunity property is converted into joint tenancy property 

and thereafter one ot the spouses dies, the inheritance tax ~bl.e by the 

survivins spouse will depend on the contribution that. spouse made to t.he 

acquisition ot the joint tenancy property. Quasi-cOJlllll1m1 ty property would, 

in Mr. Lear's opinion, be considered as tha separate property at the 

spouse who originally acquired the quasi-cOJlllll111l1ty property and the 

surviving spouse would pay an inheritance tax on all or none at the 

Joint tenancy property, depending on whether or not the surviving spouse 

was the spouse that originally acquired the quasi-community lll"operty that. 

was converted into. Joint tenancy property. The CoimDission did not intend 

that the conversion of quaSi-COJlllll1lDity property into joint tenancy 

property have this effect. Rather, the COIIIIIIission intended that vhen 

quasi-community property is converted into joint tenancy property, each 

spouse is to be deemed to be the contributor ot one-halt of the property; 

and, upon the death of either spouse, the surviving spouse should pay a 

tax on one-balf of tq.e joint tenancy property. 
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Minutes - Regular Meeting 
November 18, 1960 

Accordingly, a motion was adopted approving in substance the proposed 

addition to Section 13671.5 of the Revenue and Taxation Code. The staff 

was directed to insert the amendment in the recOlllll2ndation (after making 

any necessary revisions in the amendment and reCQlJlllendstion). The pro-

posed amendment to Section l3671. 5 would add the following new paragraph, 

to be inserted after the first paragraph of Section 1367l.5: _j 
Where husband and wife hold property in joint tenancy, or deposit , 

f 
property in a bank or similar depOSitory in their joint names subject· I ~"" 
to pa;t!ent to either or the survivor, and such property had its source !\"? 

in quasi-cOIIIIIUIlity lIroperty of the marriage of the husbarld and wife, j 
. , 

then SIan the death of either of them, such property shBll be treated 

for inheritance tax purposes as if it were qussi-cOll!lllWlity property of 
, 

the husband. and wife. j 
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November lB, ~96<> 

B. study No. 36(L) - Condemnation (Evidence): The Commission con­

sidered Memorandum No. 99(1960). 

A motion was adopted that Section l2li8.4 be revised to read: 

l2li8.4. It the court finds that the opinion of a 
witness as to the IIIIIOUnt to be determined under subdivision 
1, 2, 3 or 4 of Section ~248 is inadmissible [1UI4e.-5eeU8li 
le4a .. 2-eJt-ieeUea-124i .. 3] because it is based in whole or in 
part upon incompetent facts or data, the witness may then 
give bis opinion as to such amount atter excluding from 
consideration the facts or data determined to be incOllq)etent. 

A motion was adopted that in Section 1248.2 the words "including but 

not ~:l.mited to" (at the end of the introductory clause) be deleted and the 

substance of the following inserted in lieu. thereof: "which may include 

but are not l:l.mi ted to." 

The CommiSSion discussed the reasons why otters, including otters on 

the subject property, should be inadmissible. 

C. study No. 36(L) - Condemnation (Moving E!cpenses in &ninent 

Domain Proceedings): The Comm1ssion considered MemorandUDI 99(1960) and 

the Recommendation and Proposed Legislation dated October 31, 1960. The 

following actions were taken: 

Section lyO.1. The words ", as part of the p~ for the taking 

of or damage to bis property," were inserted between "entitled" and ''to'' 

in the third line of Section 1270.1. 

Section 1270.2. The words H, as part of the payment tor the taking 

ot or damage to bis property," were inserted between "entitled" and ''to'' 

in the third line or subdivision (b). 
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Minutes ~ Regular Meetiog 
November 18, 1960 

The changes in Sections 1270.1 and 1270.2 vere made to indicate that 

the compensation for lIIOViog expenses is part of the total "payment" fOJ: 

the property to be taken within the meaniog of Section 1, Article XXVI, of 

the California Constitution which permits vehicle fuel taxes to be used 

only for highway purposes, includiog "~ for property" acquired for 

highway purposes. 

Section 1270.1 and Section 1210.3. The word "his" was deleted fran 

the first line of subdiVision (a) of Section 1270.1, fran the seccmd line 

of Section 1270.3 and fran the second line of the sel:ond p&f8.8I'~h of 

Section 1270.3. The change was made so that the statute would authorize 

~ for the moviog of PeJ:sonaJ. property over which the cODdemnee has 

dominion and control even though he does not bave title to it. 

Section 1270.8. To provide a procedure for the eondemneJ: to follow 

when it elects to move property at its own expense, the follow1og l4n8Uage 

was added to the end of the sentence in Section 1270.8: 

by serviog on such person and filiog in the proceediog a IlOtice 
of its election to do so. If the acquirer so elects, such 
persoD is not entitled to re1mbursement under this title except 
to the extent that such costs are incurred prior to the receipt 
of the notice. 
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November 18, 1960 

D. Study No. 36{L) - Condemnation (Taking Possession and Passage of 

'l'itle in Em:1Ilent Do:ca1n Proceed1.!!gs): TIle Commission considered Memorandum 

No. 96{196Q) and Memorandum No. 99(1960) and the RecoJllllendation and 

Proposed Legislation on Taking Possession dated October 31, 1960. TIle 

followiOS actions vere taken: 

Recomendation 

Page 3. TIle word "record" vas inserted between "the" and "owners" in 

the second line of paragraph 2 so that the reeoamendation will reflect the 

provisions ot the statute more accurately. 

Page 4. Paragraph 3 vas deleted and, to express more completely the 

provisions of the statute, the following language vas inserted: 

3. Delay in effective date of order. Within the 20-~ period 

after notice is given, the owner or an occupant of the property to 

be taken should be able to apply to the court tor an order post­

poning the date that immediate possession 11lB:Y be taken it he can 

demonstrate to the court that the hardship to h1III of having 

1mmediate possession taken clearly outweighs the hardship that a 

delay 11lB:Y cause the public. TIlere is no provision in existing 

lav tbat peI'lll1ts the court to relieve a condemnee trom such bard­

ship. A condemnee should not have the risht to appeal from an 

order denying such a request because the questions involved would 

become moot by the time the appeal is decided unless the order ot 
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November 18, 1960 

:Immediate possession were stayed pending the appeal. The order 

of :Immediate possession should not be stayed in this situation, 

for a stay would nullify the right of immediate possession. On 

the other hand, the condemner should have the right to appeal 

from an order granting a stay of the order of iDmediate poBsession; 

the right to obtain the possession of the property before the 

completion of the proceeding would remain valuable to the condemner 

and, therefore, the question whether the lower court erred. in granting 

the stay should be subject to review. 

Page 6. 'lhe staff was asked to add language at the end of the first 

paragraph under Possession Pending Appeal to indicate that possession 

pending appeal 1a beneficial to condemnees as well as condemners. 

Page 8. 7be question whether the compensation to be made upon an 

abandonment should include incidental business losses ws deferred until 

further consideration of the question of compensation for such losses ill 

all condemnation proceedings. 7be COIIJIIIission recognized that the existing 

law is not clear upon the question whether damages tor incidental buSiness 

losses can be recovered upon the abandoment of an eminent domain proceeding. 

However, the COIIJIIIission indicated that it did not desire to provide clearly 

for the recovery of such losses in abandonment situations Without considering 

whether such losses should be compensated generally. '!be proposed language 

in Section 1255a is not greatly different from that presently used in the 

Constitution; hence, the section Will probably preserve existing law on the 

C' question of recovery tor incidental buSiness losses, whatever that law III&Y be. 
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November 18, 1960 

Page 9. The last sentence of the first paragraph under Interest was 

revised to read: 

"~ese rules have been established both by cases and statutes but 

some of them are difficult to find and others have been questioned 

by some writers." 

The revision was made to reflect the fact that a different view of the law 

on interest has been taken in the ContillUing Diucation of the Bar volume 

on Condemnation Practice and Procedure. 

Page 13. At the elld of the recOllllllendation, the following .lansuase 

was added to indicate that iJII!IIediate possession is sometimes beneficial 

to condemnees: 

II Moreover, expanding the right of 1l!mediate possession vill o:ften 

benefit the landowner. Upon cOllllllencement of condemnation proceedings, a 

landowner is deprived of DI8lIy of the valuable incidents of ownership. He 

can no longer place improvements upon the property for which he may be 

compensated. He is practically precluded from selling or renting the 

property for ff!!to1 persons wish to purchase a law suit. Without immediate 

possession this condition may continue for long periods of time. But if 

the condemner takes the property upon the COIIBIIencement of the proceedings, 

the condemnee will have a substantial portion of the compensation available 

immediately and will be able to make his plans for the future promptly. " 

The staff was directed to add language preceding the sentence 

begicning "without imIlediate possession" in the foregoing paragraph to 

indicate that the hardship to the condemnee is caused by the fact that he 
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November 18, 1960 

cannot receive the compensation for the property promptly unless 

immediate possession is taken. 

Statute 

Section 1243.5. 

In subdivision (2)(d), "after" vas substituted far "upon" because 

the date in the order of immediate possession is merely the earliest 

date that the condemner can take possession if service is accompliabed 

within the proper time. 

In subdivision (3). "occupants" vas substituted far "persOl\ or 

persons" in the last line on page 15. The words "in possession of the 

;property" were deleted from the last line on page 15. These revisions 

were made because "occupants" is a. more precise ward to indicate that 

the persons physically occupying the property are to be BBl"I'ed. 

On page 16, the wards "upon such person and his atto;rney at 

record" were added after the word ''mail'' in the sixth line. 

On Pll8e 16, the words "of the plaintiff" were deleted from the 

next to the last line of subdivision (3) so that the requisite 

affidavit JDight be made by anyone with knowledge of the facts. 

The following paragraph was added to the end of subdivision (3): 

As used in this subdivision, "record owner or owners of 

the property" means both the person or persons in whose Il£.nO 

the legal title to the fee appears by deeds duly recorded in 

the recorder's office of the county in which the property i3 

J 
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November 18, 1960 

located and the person or persons, if any, in possession 

ot the property under a written and duly recorded lease or 

86l'eement of purchase. 

To provide a condemner with a method of obtaining immediate 

possession in emergency situations when there is insufficient time 

to conduct a search tor missing owners, the staff' was directed to 

add a provision to subdivision (3) to authorize the court to relieve 

the condemner frOID. making personal service for good cause. 

Subdivision (4) was revised to read: 

At any time after the court has made an order autbori51Dg 

imIIIed1ate possession, the court IIIII¥, upon motion at any 

party to the eminent domain proceedings, order an. increase 

01' a decrease in the amount that the plaintiff is require<\ 

to deposit pursuant to this section it the court determines 

that the probable Just compensatiQJl which wtil be made for 

the taking ot the property and any d,amage incident tbe~to is 

dUterent from the amount of the probable Just cOlllpensation 

theretofore deposited. 

The revision was made because the word "alter" in the previOUS drafi; 

~s thought to be ambiguous. 

Section 1249.1. "At the time" was substituted for "on the 4rota" 

in the second line of the section. The word "date" was changed to 

"time" in all places where it appears in the section. These changes 

were made because the use of the word "date" creates an ambiguity 
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November ~8, 1960 

insofar as improvements made on a partiCular date are concerned. 

Section 1254. Subdivision (4) was revised to read: 

At 8ZI;Y time atter the court has made an order autbor1zing 

the pl.aintiff to take possession pursuant to this section, the 

court may, upon motion of any party to the eminent domain 

proceedings, order an increase or decrease in the amount that 

the plaint1ff 1s required to depos1t as a further sum purSU8Dt 

to subdivis10n (~) ot th1s sect1on. 

Section 1255a. In subd1vision (4), the third line on pase 29. 

the word "indud1ng" was ~eted at the bt>gjnn1ng of the ~ eI¥\ the 

word "and" was subst1tuted therefor. The change makes the aean1ng 

dear that demages tor loss at value are in addition to, not 1ncludecl 

within, dalaases for the loss of use of the property. 

Section 12551>. Subdivis10n (2)(b) was revised by adding "or 

deposited 1nto court atter entry of .1ut1gmellt" atter "Sect1on 1254". 

The revision incorporates the rule that a depos1t of the 8IIOunt of a 

J,M'l8I""nt in court stopa the 1'l1nn1 ng of interest on the Jl1dsment. 
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November 18, 1960 

E. Study No. 32 ~ Arbitration: The COIImission considered 

Memorandum No. 95 (1960) and. the material attached thereto. 

The following actions were taken with respect to the revised recom­

mendation and. statute proposed by the staff' and. attached to Memorandum 

No. 95 (1960): 

Section 1285 (page 9): Motions were adopted to: 

(1) Delete the words "requesting such relief'. " 

(2) Revise the secoXld sentence to read: "The respopdent nsmell in 

the petition may serve and. file a response opposing the petition or 

requesting IUI¥ relief other than that Pl'll¥ed for in the p$t1tion or both." 

(3) Add the following sentence at the eXld of Section 1285: "It no 

response is fUed the allegatiOns of the petition are deemed to be 

adIItl.tted." 

Section 1285.2 (page 9): Motions were adopted to: 

(1) Delete the words "seeking relief." 

(2) Delete "as prescribed in Sections 1285.4 and. 1285.8." 

Section 1285.4 (pages 9-10): Motions were allopted to: 

(l) Delete the introductory clause "When a petitioll or reaponse 

requesting that an award be vacated is served and. fUed in accordance 

with this title." This clause was thought to be unnecessary. 

(2) Make an appropriate adJustment to reflect the inconSistency 

between Sections1285.4(d) and. 1285.8(b) and. to iXldicate that 1285.8{b) is 

to prevail over 1285.4(d) in cases where 1285.8(b) is applicable. 
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Section 1285.6 (page 10): A motion was adopted to delete the words 

"on allY of the grounds stated in Section 1285.4" because the COIIIII1ssion 

did not believe that this specific reference was necessary. 

A motion was made by Mr. Stanton, seconded by Mr. Selvin, to delete 

the last sentence of Sectlon 1285.6 and insert the substance of the 

following: 

The award on rehearing shall be made within the time 
provided in the agreement unless the court, for goOd cause 
shown, extends the time within which the award on rehearing 
III8,Y be made. 

The motion was not adopted. 

A motion was adopted to add to the last sentence of Section 1285.6 

the following "if the court finds that the purpose of the time 11m11; 

provided in the agreement will not be frustrated by an extension of the 

time." 

Section 1285.8 (page ll): A motion was adopted to delete the tntro­

ductory clause ~en a petition or response requesting that an award be 

modified or corrected is served and filed in accordance with this title" 

as unnecessary. 

Section 1286 (page 11): No change. 

Section 1286.2 (pages ll-12): The Commission believed. that thi. 

section is unnecessarily complex. 

A motion was made by Mr. Stanton, but failed for lack of a second, 

to permit a person to show grounds for vacating or correcting an award as 
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a defense to a petition for confirmation. 

A motion was made by Mr. Stanton, but failed for lack of a second, 

to provide that a person could vacate the award on grounds of fraud or 

corruption or use fraud or corruption as a defense to a petition to confirm 

until 90 days after diSCOVery of the fraud or corruption. 

A motion was made, but was not adopted, that the court for goo(l cause 

shown co~d extend the time for showing grounds for vacating or correcting 

an award as a defense to a petition for confirmation. 

Section 1286.4 (pages 12-13): The second sentence of this section 

was deleted. 

The deletion of subdivision (2) (shawn in strike out type on page 

13) was approved. 

Respecttully submitted, 

John H. DeMou.Uy 
EKecutive Secretary 
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(38) ll/17/f£i 

Revenue and Taxation Code 

13671. 5. Where husband and wife hold property in jOint 

tenancy, or deposit property in a bank or similar depository in their 

jOint names subject to payment to either or the survi vcr, and such 

property bad its source in cOllllllUlli ty property of the marriage of 

the husband and Wife, then upon the death of either of them, such 

property shall be treated for inheritance tax purposes as if it were 

cOlllDUJlity property of the husband and wife. 

Where husband and wife hold property in joint tenancy, or deposit 

property in a b8llk or similar depoSitory in their joint names subject 

to payment to either or the survivor, and such property had its source 

in quasi-crnmtPIDity property of the marriage of the husband and wife, 

then upon the death of either of them, such Pr<JRerty shall be treated 

for inheritance tax purposes as if it were quasi-~lnjty property 

of the husband and wife. 

Where COIIIIIIUIli ty property was converted by a husband and wife into 

their joint tenancy property and the tenancy thereafter maintained, 

such property was, under the Inberi tance Tax Law (Revenue and Taxation 

Code Sections 13301-14901), treated as ccmmnn1ty property of the parties 

until August 25, 1952, when the State Controller revoked Rule 673(a), 

fozmerly adopted by him under the provisions of that law. The revocation 

of the rule was made effective with respect to decedents dying after April 

26, 1950. It is the intent and. purpose of Section 1)671.5 to restate the 

law as it existed and. was interpreted under the Inheritance Tax Law prior 

to the revocation of the rule. 


