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(:: AGENDA
for meeting of
CALIFOENIA IAW REVISION COMMISSION

Palm Springs December 18-19, 1959

Friday, December 18

1. Minutes of November 1959 Meeting {enclosed).
2. Approvel of peyment of consultant for Study No. 23 and Study No.
43 (studies sent 12/1/59).
3. Annual Report. See Memorandum No. 5 (to be sent).
4. Study No. 3% - Uniform Rules of Evidence.
(1)} EHearsay Evidence:
i {(a) Memorandum No. 11 (includes Chadbourn's memc on
C;A Rule 17) (sent 12/8/59)
(b) Memorandum No. 3 (enclosed) and Memorandum No. 4 {enclosed}
(2) Privileges.
See Memorendum No. 1 {enclosed) and Memor=ndum No. 2 (enclosed).
5. S8tudy No. 32 - Arbitration.

See Memorandum Ko« 9 (sent 12/8/59).

Saturday, December 19

6. study No. 36 - Condemnation:
(1) Proposed Mailing List. See Memorandum No. 10 {to be sent).
{(2) Evidentiary Problems in Fminent Domain Cases.
See Study {sent 10/28/59) and Memorandum No. 7 {sent 12/8/59)

(3) Moving Expenses.

See Study on Moving Expenses (you have this study) and
Memorandum No. 6 (sent 12/8/59).
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Saturdey, December 19 - continued

T. Study No. 51 - Right of Wife to Support After Ex Parte Divorce.
See Memorandum No. 8 {to be sent).
8. Study No. 23 - Rescisesion of Contracts.

See Memorandum No. 12 (to be sent).
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Minutes of Meeting
of
December 18 and 19, 1959

Paim Springs

A regular meeting of the Law Revigion Commission was held in Palm
Springs on December 18 and 19, 1959.

Present: Thomas B, Stanton, Jr., Chairmen

Honorable C ark L. Bradley
Honorable Jremes A. Cobey
Lecpard J. Dieden

George G. Grover

Roy A. Gustafson

Chexles H. Matthews

John R. McDomough, Jr.
Herman F. Selvin

Abgent: Ralph N. Kleps

Mesers. John H, DeMoully and Joseph B, Harvey and Mims Louisa R.
Lindow, members of the Commission‘'s staff, were also present,

Professor James H, Chadbourn of the School of Law, University of
California at Los Angeles, the reseérch consuwitant for Study No. 34(L) -
Uniform Rules of Evidence, was present during a part of the meeting om
December 18,

Mr. Robert Ribley, of the law firm of Hill, Farrer & Burrill of
Los Angeles, research consultant for Study No. 36{L) - Condemmation, and his
assoclates, Messrs. John McLawrin, Albert Day and Stanley Tobin, were present
during & part of the meeting on December 19.

After the following correctloms were mesde, the minutes of the meet-

ing held on November 27 and 28, 1959, were approved:
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’ Minutes - Regular Meeting
December 18 and 19, 1959

(1) Page 5. The wards "of sppreciation” should be deleted through-
cut the peragraph cn page 5.

(2) Pagels. The word "not" should be added after the word "privilege”
on the last line of pagelS.

(3) Page 19. Delete "Rule 7" in the second line and insert "Rule
a5(7)."

(L) Page 22. During the discussion releting to the Commission action
taken on the subject of condemnation at the November 27 and 28 meeting, a
motion was made by Mr. Gustafson, seconded by Mr. McDeonough, and approved to
correct the first psragraph on page 22 to read as follows:

3. A motion was made by Mr. McDonough and seconded by

Mr. Selvin to spprove the principle that admigsible evi-

dence of market data should be admitted as independent

evidence of the value or the subject property and not

merely as in-support of ‘an expert's cpinion. The motion
carried! « ¢ » :
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Minutes - Regular Meeting
December 18 and 19, 1959

I. ADMINISTRATIVE MATTERS -

A. 1960 fApnual Report: The Commission considered Memorandum No. 5

(12/10/59}; =a letter from Mr. Kieps to Mr. Stanton {dated 12/1/59) relating
to acticn taken at the October meeting with respect to the constitutionality
of Section 1060{g) of the Government Code; and a copy of the proposed 1960
Annual Report of the Commission. {A copy of each of these items is attached
hereto.) After the matter was discussed the following changes were agreed
upon:

1. Page 3. The commas efter the word "recammwendation” in the
saventh line and after the word "departments" in the ninth line of the second
paragraph should be deleted,

2. Page 3. A statement regerding the appointment of The Henorable-
Frank 8. Balthia as Judge of the Superior Court should be included.

3. Page 8, A motion was made by Mr. McDonough, seconded by Mr.
Gustafecon, and unenimously adopted to delete from the last parageaph the
reference to the places and dates of the Cammission meetings.

4. Page 9. The word "expand" should be substituted for the word
"extend" in the &th line éf the Tirst paragraph.

5. Page 10. A motion was mede by Mr. McDonough, seconded by Mr.
Bradiey, and unanimously approved to reviase the fourth sentence of the second
yparagraph to read substantially as followa: “After the Comnisgion carefully
considered a nuwrber of guestions raised relating to varicus provisigns and
the claims procedure in Assembly Bill No. L05, it made ewtensive amendments
to Assembly Bill Fo, LO5 and techmical amendments to Agsembly Bills Nos.

bot, . . "
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Minutes - Begular Meeting
December 18 and 19, 1959
6. Pege 11, The question was raised as to whether the use

of the word "died" in the fourth line of the second complete paragraph is
technically correct. After the matter was discussed, a motion was made
by Mr. Stenton, seconded by Mr. Bradiey, but did not carry to give the
Executive Secretary discretion to use the sppropriate language after
discussing it with the lLegislative Counsel. Measrs. Dieden, Grover,
Gustafson and McDonough voted in opposition to the motion, A motion was
then nade by Mr. McDonough, seconded, and unanimously adopted to retain
the word "died."

7. Page 18. Report on Staetutes . . . Held Unconstitutional:

The Commission considered the comments made by Mr. Kleps in his letter to
the Chairman and reconsidered its former action taken at the November 27-28

meeting relating to Pecple v. Chessman. During the discussion scme members

expressed the opinion that the decision of the Supreme Court in People v.
Chessman is not clear as to whether it held Covernment Code 1060{g)
unconstitutional. After the matter wes discussed, a motion was made by
Senator Cobey and seconded by Mr. Grover to revise subparasgraph (3) as
follows:

{a) To state with no further comment that, with reference
to decisions of the Supreme Court holding a statute unconstitutionsl, the

Commission noted People v. Chessman; and

(h) To quote from the case how the issue arose and the holding
of the Supreme Court with regard to Goveroment Code Section 1060(g).
The motion carried:
Aye: Bradley, Cobey, Dieden, Grover, Gustafson, Matthews,
McDonough, Stanton,

No: Selvin.
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Minutes - Regular Meeting
December 18 and 19, 1959
It was asgreed that the revision relating to this metter shouwld
be submitted at the Janusry meeting.
8. Page 19. It was agreed thet the second paragraph on pege 19
ghould be deleted,
A motion was then made by Mr. PBradley and seconded by Senator
Cobey to approve the 1960 Annual Report as corrected subjeet to the
degignation in the appropriate places of the Chalrman and Vice~Chairman
and subject to the review &t the January meeting of the portion of the
report cohcerning the Chessman decision.
The motion carried:
Aye: BPradley, Cobey, Dleden, Grover, Gustafson, Matthews,
McDonough, Stenton.
No: .None.

Pass: Selvin.



Minutes - Regular Meeting
December 18 and 19, 1959

IJ. CURRENT STUDIES

A. Study No. 23 - Resciseion of Contracts: The Commission cansidsred

Memorandum No. 12 (12/11/59) relating to how the Commission should proceed on
this study. {A copy of which 15 attached hereto.) After the matter was dis-
cussed a motion was made, seconded, and unanimously adopted to direct the

etaff to review the study and previous memorandums on this topic and to sub-

mit a memorandum presenting the entire matier de novo.

b
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Minutes - Begular Meeting
December 18 and 19, 1959

B. Studies 29 and 43 - Post~Conviction Sanity Hearings - Separate

Trial Iesue Insanity: The Commisaion considered copies of the studies relating

to post-conviction sanity hearings and whether the separate trial on the iasue
of insanity in criminal cases should be abolished, prepared by Professor Devid
W. Louisell, for the purpose of approving payment to him. After the matter
was discussed it was agreed to defer further consideration of this matter

until Professor Loulsell submits a proposed draft statute to accompany each

of his studies.

-
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Minutes - Reguler Meeting
December 2.3 and 19, 1959

C. Study No, 34{L) - Uniform Rules of Evidence: The Commission had

before it Memora:idum No. 1 (17/10/59) and attached material; Memorandum No. 2
(12/10/59) and stlached material; Memorandum No. 3 {12/10/59) and attached
material; Memorandvn No. & (12/10/59) and attached meterial; Memorandum No. 11
(22/10/59); and Professor Chadbown's memorandums relating to Uniform Rules
17, 18 and 19 and Rule 62. (A copy of each of these items is attached heretoc.)

I. The Camnission first considered Professor Chedbourn's memorsndum
relating to Uﬁiform Rules 17, 18 and 19. After the matter was discussed the
following action was teken:

BRule 17. A motion was made by Seantor Cobey and seconded by Mr.
McDonough to approve the adoption of Rule 17 as drafted. The mt-ion carried:

Aye: Predley, Cobey, Grover, Gustafson, Matthews, McDonough,

Stanton.

No: Dieden, Selvin,

Rule 19, A motion was made by Mr. Grover and seconded by Mr.
Gustafsaon to delete the third sentence from Pule 19 vhich reads:

The judge may reject the testimony of a witness that he

perceived a matter if he finds that no trier of fact

could reascnably believe that the witness did perceive

the matter.
The motion did not earry:

Aye: Dieden, Grover, Gustafeon, McDonough.

No:  Bradley, Selvin, Stanton.

Pass: Cobey, Matthews,
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Minutes - Regular Meeting
December 18 and 19, 1959

A motion was then made by Mr. Grover and seconded by Mr, Dieden
to approve the adoption of Rule 19, excepting the third sentence for further
consideration, The motlon did not carry:

Aye: Cobey, Dieden, Crover, Gustafsan.

No:  Bradley, Matthews, McDonough, Selvin, Stanton.

A motion wag then mede by My, Bradley and seconded by Mr. Stenton
to approve the adoption of Rule 19 making, however, the third sentence the
last semtence and substituting the word "exclude" for the word "reject."

The motion did not carry:

Aye: ZTradley, Matthews, Selvin, Stanton.

Ro: Cobey, Dieden, Grover, Guetafson, McDanough.

A motion was then made by Mr. McDonough and seconded by Mr. Dieden
to spprove the adoption of Rule 19 as revised by deleting the third sentence,
The mction carried:

Aye: Dieden, Grover, Oustafson, Matthews, McDonough.

Ko: Predley, Selvin, Stanton,

Pasa: Cobey.
fComment: It was agreed that if the third sentence were to be sgfgined in
Rule 19 it would give the judge a right to¢ pass on the credibilitykof the
testimony that goes beyond merely passing on the capacity of the witness to

perceive. ]
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Minutes - Regular Meeting
December 18 and 19, 1959

Rule 18. A motion was made by Mr. McDonough and seconded by Mr.
Grover to approve the adoption of Rule 18 as drafted, The motion carried:

Aye: Bradley, Cobey, Dieden, Grover, Custafson, Metthews, McDonough,

Selvin, Stanton.

No:  None.

II. The Commission then coneildered Memorandums Nos. 3 and 4 relating
to the various exceptions to the Hearsay Rule that had not been finally acted
upon by the Coammission. After the matter was discussed the following action
wag taken:

Rule 65A. A motion was made by Mr. Selvin, seconded by Mr, McDonough,
and unenimously adopted to consider Rule 654 in the special context of each of
the exceptions t0 the hearsay rule.

Rule 63(k). A motion was made by Senator Cobey and secomded by Mr,
McDonough not to make Rule 63(4) subject to Rule 65A. The motion carried:

Aye: Bradley, Cobey, CGrover, Gustafson, Matthews, McDonough.

Ko:  Dieden, Selvin, Stanton,

Rule 63(5). A motion wes made by Senator Cobey and seconded by Mr.
McDonough not to make Rule 63(5) subject to Rule 65A, The motion carried:

Aye: Bredley, Cobey, Dieden, Grover, Gustafson, Matthews, MecDonough,

Selvin,

YHa: Stantcon.

~10-
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Minutes - Regular Meeting
December 18 and 19, 1959

Rule 63(6). A motion was made by Senator Cobey and seconded by Mr.
McDonough not to mske Rule 63(6) subject to Rule 65A., The motion carried:

Aye: Bradley, Cobey, Grover, Gustafson, Matthews, McDonough, Stanton.

No:  Belvin,

Pass: Dieden.

Rule 63(7). A notion was made by Senator Cobey and seconded by Mr.
Grover not to make Rule 63(7) subject to Rule 654, The motion carried:

Aye: DPBradley, Cobey, Dieden, Grover, Gustafson, Matthews, McDonough,

Selvin.

No:  Stanton.

Rule 63(8). A motion was made by Mr. Dieden and seconded by Mr.
McDonough not to make Rule 63(8) subject to Rule 65A. The motion carried:

Aye: Bradley, Cobey, Dieden, Grover, Gustafson, Matihews, McDonough,

Selvin.

No:  Stanton.

Rule 63(10). A motion was made by Senstor Cobey and seconded by
Mr, McDonough not to meke Rule 63(10) subject to Rule 654. The motion carried:

Aye: 3Bradley, Cobey, Grover, Gustafson, Matthews, McDonough.

No: Dieden, Selvin, Stanton.

Rule 63(12). A motion was made by Mr. Grover and seconded by Mr.
McDonough not to meke Rule 63(12) subject to Rule 65A. The motion carried:

fye: FBradley, Cobey, Grover, Gustafson, Matthews, McDonough, Stanton.

No: Dieden, Selvin.
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ilinutes - Hegular Meeting
December 18 and 19, 1959

Rule 63(23) and {24). A moticn was made by Sengtor Cobey and seconded

by Mr. McDonough not to nake Rule 63{23) and (24) subject to Rule 65A. The
motion carried:

Aye: DBradley, Cobey, Grover, Gustafson, McDonough.

No:  Dieden, Matthews, Selvin, Stanton.

A notion wes tiien mede by Mr. Selvin and seconded by Mr. Dieden to
direct the staff *o redraft Rule 654 to prorvide in substence the principle
that & declaration is inedmissible if the judge finds that at the time of the
event or fact declared when the declerant made the declaration, the declarant
did not bave the capacity to perceive the event; or at the time of the event
or fact declared the declarant did not have the capacity to commmicate the
event or faect or the capacity to understand the duty of a witness to tell the
truth. And make a)l the exceptions to the hearsay rule that were subject to
Rule 65A as originally proposed subject to Rule 65A as redrafted with the
exception of Rule 63(7) and (8). The motion did not carry:

Aye: Dieden, Selvin, Stanton.

Ro:  Bradley, Cobey, Grover, Gustafson, McDonough.

Pasg: Matthews.

A motion was then made by Sensator Cobey and seconded by Mr, Bradley
to delete Rule 654 from the Uniform Rules of Evidence. The motion carried:

Aye: Bradley, Cobey, Grover, Gustafson, Matthews, McDonough, Stanton.

No:  Dieden, Selvin.

.-
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Minutes - Regular Meeting
Decenber 18 and 19, 1559

A motion was then made by Mr. Matthews and seconded by Senator Cobey
to direct the staff to revise Rule 63(23) and (24) to provide in substance the
principle that a cstatement is admissible if the Jjudge finds that at the time
that the statement was made the declarant had the mental capacity to make a
meaningful estatement. The motion carried:

Aya: Cchey, Diaden, Grover, Matthews, Selvin,

No: Bralley, Custafson, MclPonough, Stanton.

Rule 62. A motion was mede by Mr. McDonough and seconded by Mr.
Stanton to approve the sdoption of subsections (6) and (7) of Rule 62 as re-
drafted in Memorenium No, 3. The motion carried;

Aye: Bradley, Dieden, QGrover, Gustafson, Matthews, McDonough,

Selvin, Stanton.

Ko: None,

Pass: Cobey.

Rule 63(1Lk). A motion was made by Mr. Selvin and seconded by Mr.
McDonough to approve Rule 63{14) as revised. The motion carried:

Aye: DBradley, Cobey, Dieden, Grover, Gustafson, Matthews, McDonough,

Selvin, Stanton.

Wo:  Hone.

J1I. The Commission then considered Memorandums llos. 1 and 2 relating
to Privilege Evidence. After the matter was discussed the following action

was taken:

-13-



Minutes - Regular Meeting
December 18 and 1%, 1959

Rule 23, A motion was made by Mr, McDonough and seconded by Mr.
Grover to approve Rule 23 as revised in Memorandum Fo. 1. The motion carried:

Aye: Cobey, Dieden, Orover, Matthews, McDonough, Selvin, Stanton.

o Nrme.,

Not Present: Fradley, Gustafson.

Rule 25. A motion was made by Mr. McDonough and seconded by Mr.
Dieden to spprove the adoption of Rule 25(3) as revised. The motion carried:

Aye: Cobey, Dieden, Grover, Matthews, McDonough, Stanton.

No:  Belvin.

Not Present: Bradley, Gustafson.

- A motion was made by Mr, McDonough and seconded by Mr. Dieden to
approve the adoption of Rule 25(7) as revised. The motion cerried:

Aye: Bredley, Cobey, Dieden, Grover, Custafson, Matthews, McDonough,

Stanton.

No: Selvin.

A motion was mede by Mr., McDonough and seconded by Mr. Qustafson to
approve the adoption of Rule 25(9) as drafted and revised as follows: The
phrase "before the trier of fact" should be deleted and the phrase "or any
other action or proceeding' should be inserted after the word "proceeding.”
The motion did nct cerry:

Aye: Grover, Gustafson, MeDonough.

No:  Bradley, Cobey, Dieden, Matthews, Selwvin.

Not Present: Stanton.

N
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Minutes ~ Regular Meeting
December 18 and 19, 1959

A motion was then made by Senetor Cobey snd seconded by Mr. Pradley
to approve the adcption of Rule 25(9) as drafted. The motion carried:

by2: Taadtley, Cobey, Dieden, Grover, Matthews, Selvin, Stanton.

Neo:  Gussafson, McDonough.

The Corrission directed the staff to revise Rule 25(10) to state the
existing law.,

Rule 3't. A notion was made by Mr., McDonough and seconded by Mr.
Selvin to mpprove the adoption of Rule 34 as revised. The motion carried:

Aye: Zradley, Cobey, Dieden, Gustafson, Matthews, McDonough, Selvin,

Stanton.

Ho:  Grover,

Rule 36. A motion was made by Senator Cobey and seconded by Mr.
McDonough +0 spprove the adoption of Rule 36(2) as revised to read:

(2) This rule applies only if the informetion is furnished

directly to a law enforcement officer or to a representative

of an administrative agency charged with the administration

or enforcement of the law alleged to be violated or is fur-

nished to ancther for the purpose of transmittal to such

officer or representative,
The motion carried:

Aye: DBradley, Cobey, Dieden, Gustafson, Matthews, McDonough, Selvin,

Stanton.

No: HNone,

Pass: Grover.

-15-



Minutes - Regular Meeting
Decerber 18 and 19, 1959

IV. The Executive Secretary ralsed the question as to whether
Professor Chadbourn should be paid the major portion of the remsining amount
due him unfler his contract ilnaswmuch as he has substantizlly completed the
Study of the Uniform Rules of Evidence, The unpaid balance under the contract
is $2,500. After the matter was discussed s motion was made by Senator Cobey,
seconded by My, Dieden, and unanimously spproved to pey Professor Chadbourn

$2,000 of ths 'mpaid belance under contract No. 20 (1958},

~16-



(Y

£

Minutes - Regular Meeting
December 18 and 19, 1959

D. Study 36(L) - Condemnation Study: The Commission had before it

Memorandum No. 10 {12/10/59); Memorandum No. 7 (12/8/59) and the portion of
the study relating to evidentiary problems in eminent domein cases prepared
by the research coisultant of the law firm of Hill, Farrer and Burrill.

(& copy of each of these items is attached hereto.)

I. The Commission first considered Memorandum Ro. 10 -~ a suggested
mailing liet for I7:tr’'bution of materials on the Condemnetion Study. After
the metter was discussed and severa) additionsl names added to the list, it
veg agreed that the Executive Secretary should write to each person listed
stating what is involved and asking him if he 1s interested in receiving
materials on the Condemmnatlon Study and indicating that the Commisaion is
interested in any comments he mey have concerning the materials.

II. The Commission then considered Memorendum No. 7 relating to
evidentiary questions presented by the Study of Evidentlary Problems which
were not yet decided. After the matter was discussed the following actions
were taken:

A. Acquisiticn of Property

It was agreed that the phrase "sgency with the power of condemmation”
is embiguocus and that the draft stetute should be more specific.

(1) A motion was then made by Mr. Dieden and seconded by Mr.
McDonough to approve the principle of that portion of the decision of the
Feus case holding that evidence of & sale to & condemor is admissible upon

a showing that the sale of the property was voluntarily made withoubt the

-17-



Minutes - Regular Meeting
December 18 and 19, 1959

threat of condemmation. The motion did not carry:

Aye: Dieden, MeDocnough.

No: Bradley, Cobey, Grover, Gustafson, Matthews, Selvin, Stanton.

(2) A motion was then made by Mr, McDonough end seconded by Mr.
Dieden t0 epprove the prineiple that no evidence should be admitied concerning
the price and terms of any acquisition of property if such scquisition was
mede by any person or agency that had the power to scquire such property by
the power of eminent demain for the purpose for which it wes in fact acquired.
The motion carried: |

Aye: Bradley, Cobey, Dieden, Grover, Gustafson, Matthews, McDonough,

Selvin, Stanton.
No: Nonpe.

B, Offers as Admiasions

(1) A motion was made by Mr. Gustefson and seconded by Mr. Selvin
to approve the principle that an offer mede by the condemnse to sell $o third
parties should be sdmitted as an sdmission. The motion carried:

Aye: Cobey, Grover, Gustafeon, Mstthews, McDoncugh, Selvin, Stanton.

No:  Bredley, Dieden.

{2) A motion wae made by Senstor Cobey and seconded by Mr. Dieden
to approve the principle that offers by the condemnee to sell to the condemncr
showld not be admitted as admissions. The motion carried:

Aye: Bradley, Cobey, Dieden, Grover, Matthews, McDonough, Selvin,

Stanton,

Ho:  None,

Pess: Gustafson.

-18-
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December 18 and 19, 1959

(3) A motion was made by Mr. McDonough and seconded by Senator
Cobey to spprove the principle that offers by the condemmor to the condemnee
should not be admitted as admissions, The motion carried:

Aye: Bradley, Ccbey, Gustafscn, Matthews, McDonough, Stanton.

No: Dieden, Grover.

Pasg: BSelwvin.

(&) A myiion was made by Senator Cobey and seconded by Mr. Stanton
to approve the principle that offers by the condemnor to third parties with
regard to compargble property should not be admitted. The motion carried:

Aye: Bradley, Cobey, Gustafson, McDonough, Stanton.

No: Dieden, Grover, Matthews, Selvin.

C. Options

(1) A motion was made by Mr. McDonough and seconded by Senator Cobey
to approve the principle that options relating to the subject property intro-
duced on behalf of the condemnor should be admitied asg sdmissions againat the
condemnee, The motion carried:

Aye: Cobey, Grover, Gustafson, Matthews, MeDonough, Selvin, Stanton.

Yo: Bradley, Dieden.

(2) A motion was made by Mr. McDonough and seconded by Senator Cobey
to spprove the principle that options releting to the subject property intro-
duced on behalf of the condemmee should not be admitted., The motion carried:

Aye: Bradley, Cobey, Grover, Gustafson, Matihews, McDonough, Selvin,

Stanton.

No: Dieden.

-1~
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(3) A motion wes made by Senator Cobey and seconded by Mr. Stanton
to approve the principle that options relating to comperable property should
ncot be admitted. The motion carried:

Aye: Bradley, Cobey, Grover, Gustafson, Matthews, McDonough, Selvin,

Stanton.

Ne: Dieden.

D, BSales Contracts

(1} A motion was made by Mr. McDonough and seconded by Senator Cobey
to approve the principle that sales contracts relating to the subjeet property
made in gocd faith should be admitted. The moticn carried:

Aye: Bradley, Cobey, Dieden, Grover, Gustafson, Matthews, McDonough,

Selvin, Stanton.

o:  None.

(2) A motion was made by Mr. McDonough and seconded by Senator
Cobey to approve the principle that the sales contracts relating to compar-
able property should be admitted., The motion carried:

Aye: DBradley, Cobey, Dieden, Grover, Gustafson, Matthews, McDoncugh,

Selvin, Stanton.

No: None.

E. Assessed Vaslue

{1) A motion was made by Mr., McDonough and seconded by Mr. Grover
teo approve the principle that assessed valuatlions should not be admitted.

The motion ecarried:

-20-
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Aye: Bradlsy, Cobey, Dieden, Grover, Gustafson, Matthews, McDonough,
Belvin, Stantomn.
No: Hone.

¥, Admissibility of Evidence on Direct and Cross-examination

(1) A motion was made by Senstor Cobey and seconded by Mr. Dieden
to approve the principle that evldence Ilnadmissitle on direct examination
ghould not be admiseible on cross-examination; however, if insdmissible
evidence is introduced on direct examinatlon without or over objection, the
witness msy be fully cross-examined upon the matters covered in the direct
examination, The motion carried:

Aye: Bradley, Cobey, Dieden, Grover, Gustafson, Matthews, McDonough,

Selvin, Stenton.

No: None.

&, Hearsay Evidence

(1) A motion was made by Senator Ccbey and seconded by Mr. Stanton
to approve the principle that hearsay testimony with regard to market data
given by an expert to support his opinion of the value of the subject property
should be admitted as independent evidence of market value subject, however,
to discovery procedures that would meke it possible for the opposing party to
check such market date prior to trial, The motion carried:

Aye: Cobey, Dieden, Gustafson, Matthews, Stanton.

No: Bradley, Grover, McDonough.

Pass: Selvin,
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(2) A motion was made by Senator Cobey and seconded by Mr. Matthews
to spprove the principle thet hearzay testimony with regard to market data
given by an owner to support his opinion of the value of the subject property
should be admitied as independent evidence of value subject, however, to
adequate discovery procedures. The motion carried:

Aye: Cocbey, Dieden, Grover, Guastafson, Matthews, McDonough, Stanton.

No: Eradley, Selvin.

{3} A motion was made by Mr. MeDonough and seconded by Mr. Grover
to approve the principle that the hearsay testimony of any person in regard
to market data should be admitted. The motion did not carry:

Aye: (rover, Gustafson, McDonough.

No:  PEradley, Cobey, Dieden, Matthews, Selvin, Stanteon.

H. Correction of Minutes

(1) A motion was mede by Mr, Gustafson, seconded by Mr. McDonough,
and adopted to correct page 22 of the minutes of the November 27-28 meeting
to accurately state the action of the Commission teken at that time thet
admissible evidence of market data should be received as independent evidence
of the value of the subject property and not merely as in support of an expert's
opinion. Senator Cobey did not voite on this notion. (See correction of minutes,

page 2 supra.)
I, Opinion Evidence

(1) A motion was made by Senator Cobey and seconded by Mr,

Gustafson to approve the principle that the draft statukte shouwld provide
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that the jury is limited in its determination of market value to the opinion 2
evidence of experts. The motion did not carry: |
Aye: DBradley, Cobey, Gustafson, Stanton.
No:  Dleden, Grover, Matthews, McDonough, Selvin.

J. Condemnation Proveedings

(1) A motion was made by Senator Cobey and seconded by Mr. Selvin
to approve the principle thet the draft statubte should not specifically re-
quire that the judge find that, as a condition of the admissibility of evidence
of market data, the condemnation proceeding d1d not substantially affect such ]
data. The motion carried: J
Aye: ZPradley, Cobey, Dieden, Grover, Gustafscn, Matthews, McDonough,
Selvin, Stanton.
No:  Hone,

¥. Caplitalization of Income

(1} A motion was made by Senator Cobey and seconded by Mr. Stanton
to approve the principle that the capitalization of the income from the subject
property should be admitted as an additionsl method of proving market value.
The motion csrried:

Aye: Cobey, Dieden, Grover, Gustafson, Stanton.

No: PBredley.

Pass: Matthews, McDonough, Selvin.

-23-
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{(2) A motion was made by Mr. Gustafson and seconded by Senator Cobey
to approve the principle that an expert's hearsay testimony as to income and
capitalization matters in support of his opinlon should be admitted., The
motion carried:

Aye: Cobey, Dieden, Gustafson, Selvin, Stanton.

No: Bradley, Matthews, MceDonough.

Pass: Grover.

{3} A motion was made by Seantor Cobey and seconded by Mr. McDonough
to approve the principle that evidence relating to income from the subject
property and the capitalization rate should be received as independent evidence
of the market walue. The moticon did not carxry:

Aye: Cobey, Dieden, Matthews, McDonough.

Ho: Bredley, Grover, Gustafson, Selvin, Stanton.

(4) A motion was made by Mr. McDonough and seconded by Mr. Gustafson
to approve the principle that evidence as to income and capitalization rates
15 not indepemdent evidence of value bot should be sdmitted only as in

explanation of an expert's opinlon. A person 1s not deemed to be

an expert by reason of ownership of the subject property for the purpose of
this motion. The motion carried:

Aye: Cobey, Dieden, Gustaefson, McDonough, Selvin.

No:  Bradley, Grover, Mabthews, Stanton.

(5) A motion was made by Mr. McDonough and seconded by Senator Cobey

to approve the principles that only an expert gqualified for reasons other than

) T
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ownership of the subject propertycan give an opinion as to the value of the
property besed upon the capitalization of the income therefrom, and that the
Jury cannot independently find the value of the property from capitalization
of income testimony introduced, but must base any finding of value derived
from cepitalizing the income from the subject property upon the opinion of
an expert; however, the Jjury can base a finding on the cpinion of an expert
as to the value of the property based on the capitalizaticn of the income
therefrom without regard to the ultimate opinion given by the expert as to
the value of the property. The motion carried:

Aye: Cobey, Dieden, CGrover, Gustafson, Matthews, McDonough.

No:  Bradley, Selvin, Stanton.

(6) A motion was made by Mr. McDonough and seconded by Senator Cobey
to approve the principle that capitalization of inecme from comparable property
should not be used as a basis to establieh the wvalue of subject property; but
evidence of the sales price of and the income from comparable property can be
considered to determine the capitalization rate to be applied to the income
from the subject property, and the rental value of comparable property can
be considered to determine the fair rental value of subject property. The
motion carried:

Aye: Cobey, Dieden, Gustafson, Matthews, McDonough, Stamton.

No: TPredley, Grover, Selvin.
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L. Reproducticn Less Deprecistion

(1} A motion was made by Senator Cobey and seconded by Mr. Stanton
to approve the principle that the reproduction less depreciation approach
should be admitted as an additional methcd of proving market value, The
motion carried:

Aye: Cobey, Dieden, Grover, Gustafson, Matthews, Stanton.

¥o:  Bredley,

Pass: McDonough.

Not Present: BSelvin.

(2) A motion was made by Mr. Gustafson and seconded by Mr. Stanton
to apply the same principles approved by the Commission relating to the
capitalization of income approach to the reproductiop less depreciagtion
approach. The motion carried:

Aye: Cobey, Dieden, Gustafson, McDonough, Stanton,

No:  PBradley, Matthews.

Pass: Grover.

Hot Present: Selvin,

M. Cther Bvidence

(1) A motion was mede by Senator Cobey and seconded to approve the
principle that, subject to the exclusionary rules already adcopted by the Com-
nission, all other evidence that a well informed prospective buyer or seller
would take into consideration in deelding what price to pay or demand for the

subject property should be admitted. The motion 4id not carry:
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Aye: Ccbey, Dieden, Stanton.

No:  PBradley, Grover, Gustafson, Matthews, McDonough, Selvin.

{2) A motion was made by Mr. Stanton and seconded by Senator Cobey
to approve the prineiple that, subject to the exclusionary rules already
adopted by the Commission, an expert may give as reascns in support of his
opinion any other evidence that a well informed prospective buyer or seller
would teke into consideration in deciding what price to pay or demand for the
property; but, such evidence should not be deemed independent evidence of
value, The motion did not carry:

Aye: Cobey, Dieden, Stantcn.

No:  Bradley, Grover, Gustafson, Matthews, McDooough, Selvin.

(3) The motion was made by Mr, Grover and seconded by Senstor Cobey
to approve the principle that, subject to the exclusionary rules already
adcpted by the Commission, nothing in the proposed statute is intended to
prevent bringing out, either on direct or cross-examination, the reasons
for an expert's opinion of market value, but such reasons shall not be treated
as direct independent evidence of value. The motion carried:

Aye: Dieden, Grover, Gustafson, Matthews, Stanton.

Ho: Eradley, McDonough.

Pass: Cobey, Selvin,
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E. Study No. 51 - Right to Support After Ex Parte Divorce., The

Comnission considered Memorandum No. 8 (12/11/59) and the ettached meterial,
consisting of an analysis of the Hudson case and a staff recommendatiocn.

(4 copy of each of these items is sttached hereto.) After the metter was
discussed a motion was made by Mr. Dieden, seconded by Mr. Grover, and unan-
imously sdophed to approve the staff recommendation and to defer further

consideration of this topic until after the 1961 Legislative Seseion.,

Respectfully submitied,

John H. DeMowdly
Executive Secretary
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