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AGENDA
for meeting of

CALIFORNIA 1AW REVISION COMMISSION

Los Angeles June 13-20, 1959

Minutes of May, 1959 meeting {Enclosed).

Report on interviews of candidates for position of
Asgistant Executive Secretary.

Authority to contract studies suthorized in 1958.
Motters relating 4o 1959 legislative program:
A. Report on status of bills.
B. Report on status of 1959-60 budget.
Discussion of distribution of baund volume to public law offices.
Qral report on Study No. 36 - Condemnation.
Furthér consideration of studies heretofore considered:

A. Study No. 21 - Confirmation of Pertition Sales.
(See Memorendum No. ! enclosed)

B. Btudy No. 33 - Survival of Tort Actions.
{See Memorandum No. 2 to be sent)

C. Study No. 38 - Inter Vivos Rights in Probate Code § 201.5
property {See Memorandum ¥o. 3 encloged)

D. Study No. 32 - Arbitration {S8ee Memorandum No. % tc be sent)
New Studies:

A. Study No. 42 -~ Trespassing Improvers (See Memorandum No. 5
enclosed)

B. Study No. 48 - Right of Juveniles to Counsel (See
Memorandum No. 6 to be sent)

C. Study No. 51 - Alimony after Divorce (See Memorandum
No. 7, enclosed)
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MINUTES OF MEETING
of
June 19 and 20, 1959
Los Angeles

Pursuant to the call of the Chairman, there was e regular
meeting of the Law Revision Cemmission on June 19 and 20, 1959, in
Los Angeles.
Pregent: Mr. Thompas E. Stanton, Jr., Chalrman
Mr. John D. Babbage, Vice Chalrman
Mr. Frank 5, Balthis
Hr., Laonard T. Dieden
doncrgble Roy A. Gustafson
¥r. Charles H. Matthews
Professor Semuel D. Thwrman (June 19)
Absent: Honorable James A. Cobey
Honorseble Clark L. Bradley
¥r. Ralph K. Kleps, ex officio
Messrs. John R. McDonough, Jr., Glen E, Stephens and Miss
Louisa R. Lindow, members of the Cammission's staff, were also present.
Mr. R. E. Allen, Receiver and Commission, Los Angeles, was
pd"esent. during a part of the meeting on June 20, 1959 to discuss partition
actions. The minutes of the meeting of May 15 and 16, 1959 were corrected

apd unanimously approved as corrected.
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Minutes-Regular Meeting
June 19 and 20, 1959

I. ADMINISIRATIVE MATTERS

A, Authorization To Mske Contracts for Studies Authorized

in 122: . The Executive Secretary reported that the Commission had not
formally authorized the m.king of contracts with research consultants

for the studies authorized by Resolution Chapter 23 of the Statutes of
1958. He reported that the Commission had entered into one such cantract,
in the amount of $1000, with Professor Robert A. Girard of the Stanford
Law School for a study to determine whether the doctrine of election of
remedies ghould be sbolished in cases where relief ls sought against
different defendants.

After the matter was discussed a motion was made by Mr. Matthews,
seconded by Mr. Thwrman, and unanimously adopted to ratify the contract
with Professor (irard ani to authorize the Chairmen to enter into
contracts with qualified research conaultants for the other studies

autharized by Resolution Chapter 23 of the Statutes of 1958,
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B, Qualificstion Appraisal Board Interviews of Candidates

for Position of Assistant Executive Secretary: The Chairman, Mr.

Gustafson and the Executive Secretary reported on the interviews held
in Sacramento, Los Angeles and San Francisco of candidates for tae
position of Assistant Executive Secretary. All of them spoke in
particular of the perception, enthusiasm and consecientiousness which
characterised the service of the public members of the Board, Mr. Jerame
Lewis of Sacramento and Mr. Leon Warmke of Stockton. A motion was then
made by Mr. Gustafson, seconded by Mr. Balthis and unanimously adopted
expressing the sincere appreciation of the Califcrnia Law Revision
Cammisaion to Mr. Lewls and Mr., Warmke for the service which they
rendered to the Stete and the Commisegion and requesting the Chairman to
express the Commisaion's a.ppreci.ation to them.

It was also agreed that the Chairman should write to Mr, Chopson
of the State Personnel Board thanking him for the service he rendered
a5 & member of the Interview Board.

The Executive Secretary then reported that the first five
persons on the list eligible for the position of Assistant Executive
Secretary are:

Rudolf H., Michaels
Gecrge Brunn

Jay I.. Shavelson
Howerd H, Bell

Joseph B, Harvey
After the matter was discussed it was agreed that the Executive Secretary

should write to these persons inviting them to appear at the July meeting

-3-
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to be interviewed by the Ccrmission at that time requesting them to give
ueg the ngmes of at least three persons with or for whom they have worked
or studied and who would be in & position to give an informed appraisal
of their work and quelifications.

The Conmission then considered whet the length of the probetion
period for this position should be. It was agreed that the nature of
this assignment is sufficiently unigue that it would probably take longer
than the ordinary six months period to become familiar with the variocus
tagks that the candidate will be expected to perform and to demonstrate
hie capaclty to perform them up to the gpplicable stardard. After the
nmatter wae discussed a motlion was made by Mr. Babbage, seconded by Mr.
Dieden, and unanimously sdopted to request the Persomnel Board to mske
the probation period for the Assistant Executive Secretary one year

instead of six months.

ol
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C. Miscellanecus Administrative Matters:

1. 1959-60 Budget. The Executive Secretary reported that the

rvequest for augmentation of the Commission's 1959-60 budget wes approved.

2. Bound Volumes. The Executive Secretary raised the question

as to whet policy the Commission should adopt cancerning the distribution
of bound volumes to public law offices. After the matter was discussed
it was egreed that distribution of the bound volume to public law offices

should be made on & request basis so long as not too many requests are
made ,

e e e e e
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TI. [EGISLATIVE MATTERS

A, Ttatuvs Repor~ on the 1959 Bills: The Executive Secretaxy

revorted that the following bills have been pessed and chaptered:

S.B. 163 (Effective Date of New Trial Order) Ch. U&8.

16k {Time for Making New Trial Motion) Ch. U59.

165 (Suspension of Alienation) Ch. 470.

166 (Worthier Title) Ch. 122.

167 (Mortgege for Future Advances) Ch. 528,
A.B. 401 (Appointment of Guardians) Ch. 500,

Lol (Grand Juries} Ch. 501.

The Executive Secretary slsc reported that the Senate Interim
Judiciary Committee had given a "do pass” recommendation to the constitu-
tional amendment {ACA 16) and the several b3ills {A.B. 405-410) relating
to the claims study and that it was anticipated that these measures would
be chaptered. He reported thet the following bdills did not pass the
Legiglature:

S.B. 160 (Nonresident Alien Heirs) (Sent to interim study)

A.B. L0O (Taking of Vehicle)

Lo2 (Driving while Intoxicated) (Sent to imterim study)
Lo3 (Sale of Corporate Aseets)

The Commission then considered what policy to adopt with regard
to the bills that failed this Session. After the matter was discussed a
motion was made by Mr. Babbage, seconded by Mr, Matthews, and umanimously
adcpted to defer further consideration of this matter to its July meeting.

.

s
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JI.. CURRENT STUDIES

A, Studv No, 21 - Confirmation of Partition Sales: The

Comrission had belore it Memorandum No. 1 (6/9/59); Memorandum No. 1-A
(6/17/59) end copies of two letters from Mr. R. E. Alien, of Los Angeles
(dated 6/1/59 and 6/11/59) in reply to letter fram the Assistant
Executive Becretary soliciting Mr. Allen's views with respect to proposed
revisions to the sections of the Code of Civil Procedure governing
partition actions. At the invitation of the Commission Mr. Allen was
yresent at this portion of the meeting and made the following suggestione
and comments:

1. The provisions of Code of Civlil Procedure Section 752a
which meke the provisions relating to partiticm of real property spplicable
to the partition of personal property raise many questions, are generally
unsatipfactory and should be revised.

2. Specific provision should be included in the Code (1)
requiring that in every case evidence of the recordation of lis pendens be
filed with the court and (2) requiring that a title report, certificate,
litigation report or similar document be filed with the court evidencing
the interests of all parties in the property.

3. The provisions of section 761 and 762 with respect to the
holding of hearings by a referee to determine the interegts of lien
holders are cumberscme and insppropriate; such guestions should de

determined directly by the court itself.,
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L, The provisions of Section 763 with respect to the
determination of whether property is "so situated that partition cannot
be made without great prejudice to the cvmers" are ambiguous and should
be clarified, particulariy with respect to making it clear that the
court may consider other factors than physical situastion {e.g. that it
may take into account that the property is mortgeged) in determining
whether the property can be physically partitioned.

5. Bection 763 should be clarified with respect to the number
of referees to be appointed; three may be desirable in a case of a physical
division but one should be sufficient in case of a sale.

6. Section 772, which authorizes the court to require lien
holders to exhaust other securities is undesirable and should be revised
or repealed.

7. Section TTT with respect to partition salez on credit is
impractical and should be repealed or revised.

8. There is no necessity for the appointment of appraisers at
any stage in the partition proceedings.

9. FReal egtate agents are unnecessary in pertition sales and
provisions with respect to their appointment apnd commissions should not
be included.

10. The present provisions with respect to the conduct of
partition sales and confirmation thereof are satisfactory. The Hoiding
of a "second auction" et the confirmetion proceedings after an originsl

public sale is, in Mr. Allen's experience most satisfactory in producing

8-
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the best price for the property.
11l. There is no valid reason why provisions with respect fo

the bonding of referees should not be added to the code.
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B. Study Fo. 33 - Swvival of Tort Action: The Commission

hed before it Memorandum No. 2 (6/12/59); a draft Recommendation relating
to Survival of Tort Actions (6/12/59); & draft bill designed to ePfectuate
the recommendation of the Commission (5/22/59); and letters from Messrs.
William 8. Cout (5/25/59), Dion R. Holm (5/29/59), Henry A. Dietz (6/17/59)
and Mrs. Elizabeth Palmer (6/11/59) in reply to the request of the
Assistant Executive Secretary for information regarding the construction
given by thelr reapective offices to the portion of Probate Code Section
573 which relates to the survival of actions by the State of California
or its subdivisions founded on any statutery liability for malntenance,
care or aid furnished the decedent or his relations. (A copy of each of
these items is attached hereto.)

The Commissicn first considered the draft recommendation. After
the matter was discussed the following matters were agreed upon:

1. That theres should be nc specific reference to the fact that
certaln recommendations of the Commission do not correspond with those
made by the resegrch consultant in his study.

2. That the discussion of the Commission's recomgendations with
respect to punitive or exemplary damages or penalties should include a
brief statement of the exlsting law, the Commission's departure from the
present law, and the reasons for such departure.,

3. That the discussion of the Commission's recommendation with
respect to recovery of demsges for pain, suffering, mental anguish and

the like include (a) a statement of the existing lew and the Commission's

w]lO-
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departure therefram and (b) a more complete statement of arguments
which have been made against the right tc recover such damages.

4. That no specific reference be made to the Pfact that the
final action of the Commission way be beyond the literal sccope of the
stuly authorized by the Legielature.

5. That by meens of either footnotes or appendices the research
dcne by the staff relative to various matters in copnection with this
study should be incorporsted in the recommendation.

6. That titles and subtitles should be used where appropriate
throughout the recommendation.

7. That the following changes should be made:

(a) Page 1 and 3 and throughout the recommendation delete the

word "more" which precedes the phrase "intangible perscnal . . .

interest.”

{b) Page 3. Revise the wording of the sentence begimning on

line 1 and italicize the word "all" therein.

{c} Page 3. Delete the sentence "The Commission has reached

this conclusion for the following reesons' beginning on line 5.

(d) Page 3. Revise the wording of the sentence on line 139.

(e) Page 3. Include a translation of the maxim actio

perscnalis moritur cum persons.

(f) Page 4, Revise the wording of the paragraph beginning on
line &4,
(g) Insert a subtitle veading "Limitation on Damages" before
the second Full paragraph on page k.

“11-
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{k) Page 4. Add the words "continued tc" after the word

"decedent” on line 21.

(i) Page 7. Include a statement to the effect that the

Commission has concluded that the new survival statute should

be in the Probate Code.

(4) Page 10. Delete the word "minor" in line 7.

(k) Make such other minor changes a§ seem appropriate.

During the discussion Mr. Stanton reised the Qquestion whether
the Commission should consider revising Probate Code Sections TO7 and 709
vhich relate tc the requirement of filing notice with the executor of
actions pending against the decedent at the time of his death. After the
matter was discussed it was agreed that this is & collsteral matter and
beyond the seope of the study authorized by the Legislature.

The Comnmission then coneidered the draft bill relating to the
survival of acticns. After the matier was dliscussed e motion was made
by Mr. Babbage and seconded by Mr. Dieden to approve SBection 573 with
the following changes.

1. Add the phrase "except as provided herein" before the
phrase 'no cause or right of action.”

2. Delete the comma following the word "administrator” in
the second paragreph.

The motion carried:

Aye: Babbage, Baithis, Dieden, Matthews, Stanton.

No: Gustafson

Not Present: ©IEradley, Cobey, Thurman,

-]12-




‘\’

~ar

()

Minutea-Regular Meeting
June 19 and 20, 1559

It was agreed that a revised recommendetion should be prepared

by the staff in time for consideration at the July meeting.
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C. Study No, 36(L) - Condemnstion: The Executive Secretary

reported that the first of the new contracte with the law firm of Hill,
Farrer & Burrill has been executed. He then raised the question of what
should be done with regard to the old contract, pointing out that $1,000
is svailable until June 30, 1959. After the metter was discussed &
rotion was made by Mr. Thurman, seconded by Mr. Dieden, and wnanimousiy
edopted directing the Cheirmesn to execute a formal agreement with the
firm of Hill, Farrer & Burrill terminating the old contract.

The Commission then considered and agreed that the firm of Hiil,
Farrer & Burrill should be paid in monthly instellments under the new
contracts rather than after studies have been submitted in view of the

heavy financial burden that will be incuwrred monthly by the firm under

the present arrangement.

~1h-
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D, Study Fo. 38 - Inter Vivos Rights in Quasi-Community

Property: The Commission considered Memorandum No. 3 (6/9/59) and a

draft of a bill on this subject prepared pursuant to action taken by the

Commission at its Mey meeting. (A copy of each of these items im attached

hereto.) After the matter was discussed the. follewing action wag taken:
1, Section 164 of the Civil Code. It was agreed that the

stal’f should give consideration to whether the proposed last paragraph
of Civil Code Section 164 beginning "Within the meaning" should be
elimiriated in this section and the other in which it appears, substituting
therefor a generslly applicable section to the same effect.

2, Section 164,1 of the Civil Code. A motion was made by

Mr, Thwmen and seconded by Mr. Dieden to retain the phrase "when, during
such marrisge, the acquiring spouse becomes domiciled in this state.”
The motion carried:

Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Thurmen.

Ro:  Stanton

Not Present: Bradley, Cobey.
[Comnent: This pbrese is included to preclude the spplication of the
quasi-commnity property principle to property acquired by married persons
who never become domiciled in the State.]

The Commission then discussed whether Section 164.1 should
expressly provide that property scguired elsewhere during marrisge does
not become guasi-community property unless both spouses become domiciled

here. A motion was made by Mr. Thurman and seconded by Mr. Balthis to

-15-
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revise the operative language of Section 164.1 to read "when, during such
marriage, both spouses become domiciled in this State,” thus requiring
thet both husband and wife be damiciled in this State before property is
treated as quasi-community property. The motion carried:

Aye: 3Babbage, Balthis, Dieden, Matthews, Thurman.

Fo: Gustafson, Stanton.

Hot, Present: Bradley, Cobey.

A motion was ther made by Mr, Thirman and seconded by Mr. Dieden
to treat quasi-community property as such only so long as both spouses
remain domiciled here by adding the phrase "and remains quasi-community
property so long as either spouse remains domiciled in this State" at the
end of the first sentence in Civil Code Section 16k.1. The motion carried:

Aye: DBelthis, Dieden, Matthews, Thurman,

Xo: Babbage, Gustafson, Stenton,

Not Present: Bradley, Cocbey.

A motion was made by Mr. Stanton and seconded by Mr. Babbage
to substitute the word "is" for "becomes” in Section 164.1 so that the
following phrase reads ". . . personal property wherever situated and so
acquired, is quasi-cammunity property.” The motion carried:

Aye: EPabbage, Gustafscn, Matthews, Stanton.

No:  Belthis, Dieden, Thurman.

Not Present: DBradley, Cobey.

A motion was mede by Mr. Thurman and seconded by Mr. Dieden to

approve in principle that the common law rule thet the domicile of the

o
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wife is that of the husband should nct be applicable to determinations
made pursuant to Sectidn i6k,1. The motion carried:

Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton,

Thurmen «

No: DNene,

Not Present: Bradley, Cobey.

It was agreed to approve the following proposed language to
effectuate the above action: "In determining the domicile of a wife
under this section the court shall not apply a rule of Jaw or presumption
that the domicile of a wife is that of her husband."

A motion was made by Mr. Thwrman and seccnded by Mr. Guatafson
to delete the sentence "Property acquired in exchange for quasi-community
property ie also quasi~community property” fram Civil Code Section 164.1
as wmecessary in light of the first sentence of Section 164.1. The
motion carried:

Aye: Babbage, PBalthis, Dieden, Gustafson, Matthews, Stanton,

Thurman.

No: Kone.

Hot Present: Bredley, Cobey.

It was agreed thet the phrase in Civil Code Section 164,1
"Within the meaning of this section real property includes a leasehold
interest in real property" should be eliminated if a generally applicable

section to this effect is enacted.

-17-
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3. Section 164.2 of the Civil Code. A motion was made by

Mr. Dieden snd seconded by Mr. Babbage to delete proposed Section 164.2.
The motion carried:
Aye: DBabbage, Balthis, Dieden, Gustafson, Metthews, Stanton,
Thurmag .
No: Rone.
Not Present: BFBradley, Cobey.
[Comment: It was agreed that this section would not work in cases where
the consideration used to acquire the property is community property wnder
the law of another State and that the courte would reech proper results
by applying the "tracing" principle in the absence of a Code section.

4, Secticn 164.3 of the Civil Code. A motion was made by

Mr. Dieden and seconded by Mr. Thurman to approve Civil Code Section 164.3
with the following changes:

The phrase "while domiciled in this State" should be deleted
from the first paragraph. (The thought expressedi was that every.case
should begin with the presumption and that it could be gquite readily
rebutted by showing that the parties were not domiciied here when the
property was acguired. ]

The word "mentioned" in the second paragraph should be sub-
stituted for the word "created.”

The motion carried:

Aye: Babbage, Dieden, Gustafson, Matthews, Stenton, Thurman,

Ko: Balthis.

Not Present: Bradley, Codey.

-18
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5. BSectione 172b and 172¢ of the Civil Code, A motion was

made by Mr. Babbage and seconded by Mr. Thurman to approve Section 172b.
The motion carried: "

Aye: Babbege, Dieden, Stanton, Thurman.

No: Balthis

Not Present: BRBradley, Cobey, Gustafson, Matthews.

During the discussion of Section 172¢c a motion was made by
Mr. Balthis apd seconded by Mr. Dieden to provide in Sectioﬁs 172b and
172c that the husband will have the management and coz;trol of the earnings
of the wife, 1.e., treat quasi-community properity iike community property _
ingofer es the geperal right of management and control is concerned. The
motion did not carry:

Aye: Balthis, Gustafson.

No: Babbage, Dieden, Matthews, Stanton, Thurman.

Not Present:. Bradley, Cobey.

A motion wae then made by Mr. Babbage and seconded by Mr, Stanton
to substitute the words "the husband" for "either spouse” in clause (b)
of Bection 172¢c of the Civil Code. The motion carried:

Aye: DBebbage, Balthis, Dieden, Gustafson, Matthews, Stanton,

Thurman .

No: DNone.

Not Present: DBradley, Cobey.
[Comnent: The reason for this action is that the presumption spplicable
to the wife's transfer to & good failth purchaser is stated in new Section
16h.3]

-19-
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6. BSection 1238 of the Civil Code. A motion was made by Mr.

Thurman and seconded by Mr. Balthis to approve Civil Code Section 1238.
motion carried:
Aye: DBabbage, Balthis, Dieden, Gustafson, Matthews, Stanton,
No: None.

Not Present: BEradley, Cobey.

7. Beetion 1239 of the Civil Code. A motion wes made by Mr,

The

Dleden

and seconded by Mr, Belthis not to revise Civil Code Section 1239. The motion

carried:
Aye: DBebbage, Balthis, Dieden, Gustafson, Matthews, Stanton,
No: None.
Not FPresent: Pradley, Cobey.
8. Bection 1265 of the Civil Code, A motion was made by Mr.

Babbage and seconded by Mr. Dieden to approve Civil Code Section 1265.
motion carried:
Aye: Babbage, Balthis, Dieden, Gustefson, Matthews, Stanton,
No: None,

Not Present: Bredley, Cobey.

Thurman.

9., Section 16 of the Civil Code. A motion was made by Mr, Babbage

and seconded by Mr. Thurman to approve Civil Code Section 1k6. The motion

carried:
Aye: Babbage, Bslthis, Dieden, Guatafscn, Matthews, Stanton,
No: None.

Rot Presgent: Bradley, Cobey.

Thurmen.

10. BSection 201.5 of the Probate Code. A motion was made by Mr.

Dieden and seconded by Mr. Babbage to approve the proposed revision of
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Probate Code Secticn 201.5 with the following changes:

(1) The phrase, "domiciled in this State” should be deleted
from the first clause.

{2) The phrase "originally acquired by the decedent" should
be inserted after the phrase "quasi-community property.”
The motion cerried:

Aye: Babbage, Balthis, Dieden, Gustafscon, Matthews, Stanton,

Tharman .

No: HNone,

Not Present: BPradley, Cobey.
{Comment: Some consideration was given to whether it is necessary to
provide that on the death of the nonacquiring spouse, the property of the
acquiring spouse is automatically restored to its original stetus but no

action was taken.]

11, Section 201.6 of the Probate Code. A motion was made by

Mr. Batbage and seconded by Mr. Dieden to approve Frobate Code Section
201,56, The motion carried:
Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton,
Thurmen.
No: HNone.
Not Present: Bradley, Cobey.
12, Section 201.8 of the Probate Code. A motion was made by

Mr. Bebbage and seconded by Mr. Dieden to repeal Probate Code Section 201.8.

The motion carried:
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Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton,
Thwrman.
No: HNone.
Fot Present: BPRradley, Gobey.
13. Bection 15301 of the Revenue and Texation Code, After the

matter was digcussed it was agreed that the staff should redraf't Revenue
and Taxation Code Section 15301 to make the gift tax epplicable to a
transfer of quasi-community property only by the spouse who originally
acquired the property to the other spouse,

1k, Section 15302 of the Revenue and Texation Code. A motion

was made by Mr. Babbage and seconded to approve Revenue and Texation Code
Section 15302. The motion carried:
Aye: Bsbbage Balthis, Dieden, Gustafson, Matthews, Stanton,
Thurman.
No: None.
Not Pregent: BPradley, Cobay.

15, Bection 15303 of the Révenue and Taxation Code. A motion

vas made by Mr. Babbage and seconded toc approve Revenue and Taxation Code
Sectlon 15303. The motion carried:
Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton,
Thurman.
No: None,
Not Present: DBradley, Cobey.
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The Ccmni&sion considered whether it shouwld recommend changes
in the Inheritance Tax sections applicable to Probate Code Section 201.5
property enacted in 1957 in view of the proposed creation of quasi-

community property but no action was taken.
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E. Study No. 42 - Trespassing Improvers: The Commission had

before it Memorandum No. 5 (6/9/59}; Item A - Statutes Proposed bty Professor
Merryman (6/5/59); Item B - Relief-oriented Statutes {6/5/59); Item C -
Legal Rights-oriented Statutes (6/5/59). (A copy of each of these items
is attached hereto.)

Mr, Stamton raised the question whether the Commission should
not consider first where such statutes as it might propose should be
located in the Codes. After the matter was discussed it was agreed that
consideration of this matter should be deferred until the proposed statutes
have been drafted.

The Cammission then considered Item B - Relief-coriented Statutes.
During the discussion of Section 1 (a) defining "culpable trespassing
improver” the question wes raised whether this term should be defined to
include a negligent improver and whether the phrase "wilfully or recklessly"
is sufficiently clear. After the matter was diascussed it was agreed that
Section 1 (&) should be revised to read "(a) 'culpable trespassing improver'
means a person who, knowing that he does not have the right to do so,
improves land owned by another."” [The question was raised whether this
language is clear since any improver knows (or ought to know) that he does
not have a right to improve land owned by other persons.]

After a brief discussion of Sectiorn 1 (b) it was agreed that
it should be revised to read "(b) 'Trespassing improver' means a person
cther than a culpable trespessing improver who improves lend owned by

another.”

-l
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During the discussion of Section 1 (c) Mr. Stanton stated that
the culpable owner should be defined to apply only to one having actual
knowledge (as opposed to constructive notice) that a trespassing improver
is making improvements on his land. After the matter was discussed a
motion was made by Mr. Balthis and seconded by Mr. Dieden to provide in
Section 1 (e) that the culpable owner must have actual knowledge that the
trespasser 1s improving the land he owns. The motion carried:

Aye: Babbege, Balthie, Dieden, Gustafson, Matthews, Stenton.

No: TNone.

Not Present: Bradley, Cobey, Thwman.

Mr. Babbege then suggested that the definition of the culpable
cwner should alsc provide in effect that one is not a culpable cwner
unless he knows that he owns the land in question. After the matier was
discussed it was agreed that Section 1 (c) should be revised to read
"(e} 'Culpable owner' means one who, knowing that he owns land, causes
or encourages & trespasser to improve such land or, having actusl knowledge
that the trespasser is doing so, fails to warn him.

It was then suggested that the definiticns in Section 1 (a) and
{v), and thus the proposed legislation, should not be limited to trespassers
but should apply to all persons who improve land owned by others and who
otherwise fall within the definitions. 1In this connection reference was
made by vay of example to improvements made by a lessee not having the
right to make them. Mr. Balthis stated that his initial reaction to this

suggestion was a negative one because the statute might then extend to
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situations not intended to be covered. It was then agreed to have the
staff give this matter further considerstion and discuss it with Professor
Meyryman,

During the discussion of Section 2 Mr, Stanton resised the
guestion whether it would be Comstitutional to provide that all cases
arising under the new statute should be tried by the court sitting without
a jJury in view of the fact that many such actions would be substantially
actions in the nature of ejectment. After the matter was discussed it
was agreed not to delete this prwisi&n from Section 2 at the present time.

It was agreed that the first portion of the third sentence in
Bection 2 should be revised to read "“To this end, the court may employ
any remedy cr remedies including . . ." to make it clear that the court
is not limited to any one remedy.

After the matter was discussed it was agreed that the forfeiture
provision in Section 4 should be retained,

1t was then agreed that further consideration of this matter
should be deferred to the next meeting. Mr. Stanton stated he did not
regard ITtem C as a good draft of the type of legislation that he would
prefer to see enacted and that he will draft a proposed statute Iincorpor-

ating his views if time permits.
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begin: "Subject to the provisions of Section T732.4."

L. Section 732.3. A motion was made by Mr. Gustafson and

seconded by Mr. Balthis not to approve Section 732.3. The motion carried:

Aye: 3Babbege, Belthis, Gustafson, Metthews, Stanton.

No: Dieden.

Rot Present: BEradley, Cobey, Thurman.

The Commission then discussed what policy it should adopt with
regard to providing counsel to indigent juveniles at public expense in
view of the information relating to the number of juvenile proceedings
and arrests reported in Memorandum No. 6. 1t was egreed that merely to
provide thet the person named in the petition hes the right to coumsel
without providing for the furnishing of counsel at public expense where
necessary would be to give the right in form but not in substance in the
great majority of cases in that & high proporiion of juvenile offenders and
their parents do not have the financisl mesns to obtain counsel. After
the matier was discussed it was tentatively agreed thet the Commission
should (1) recommend that a statute be enacted giving both the juvenile
and his parents the right to counsel in all cases; {2) recomend that a
statute be enacted requiring the court teo advise the juverile and his
parent of their right to counsel in all Section T00.1 {delinguency)
proceedings; and (3) report to the Legislature that to make counsel avail-
able to juveniles in fact would require that counsel be furnished at
public expense where necessary, that this would involve substaniial expense
and that the Comission mskes no recommendstion on this matter.

Respectfully submitted,

John R. McDonough, Jr.
Executive Sacretary




STATIS REPORT ON 1959 BILLS

Bemate Alls 163, 164, 165, 166 and have all besn
sigoed by the Govermor. Seuate BLll Ho. 160 (Right of Ko
resident Aliens To Inberit) has been sent to interim study.

A.B. 401 and W& have Desn signod by the Governor.
A.B. 402 was on third reading in the Senmte at last report.
A.B. BOU apd 403 died in committes.

Cikims. A.C.A. 10 and A.B. 408, »09 and 410 have
passed in the Assembly and are presestly in the Semate Judiclary
Committee. A.B3. k05, LO6 and 40T were oo third resding in the
Aszonbly st last report. All of thess bills are set for hearing
by & sbooamdttee of the Semmte Jidiclery Commitiee o June 3.
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