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AGENDA 

tor Meeting ot 

CALIFOBNIA LAW :REVISION COMMISSION 

San Francisco December 12-13, 1958 

L Minutes of' November, 1958 meeting (euclosed herewith). 

2. staft personnel matters: 
(a) Executive Secretary. 
(b) Assistant Eltecutive Secretary 

3. study #37(L) - Claims statute. (See Memorandum No.1 enclosed.) 

4. study 1/25 - Probate Code Section 259 et seq. (See Memorandum No. 2 
tor the NOVlllMBlm meeting, sent you prior tc that 
meeting.) 

5. study #21 - Cont1rmetion ot Partition Sales. (See Memorandum No.6 
for the JUNE meeting, sent you prior to that meeting.) 

6. study #44 - SUit in Common Name. (See Memoraiium No. 5 for the JUNE 
meeting, sent to you prior to that meeting.) 

7. study #32 - Arbitration. (See items enclosed.) 

8. study #33 - Survival ot Tort Actions. (See Memorandum No. 4 tor 
the ocrOllml meeting sent to you prior to that 
meeting. ) 
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MINUTES OF r·1EETBG 

of 

December 12 and 13. 195a 

SAN FRANCISCO 

Pursuant to the call of the Chairman, there was 

a regular meeting of the Law ReVision Commission on December 

12 and 13. 195a, in San Francisco. 

PRESENT: Mr. Thomas E. Stanton, Jr., Chairman 
Honorable Clark L. Bradley 
Honorable Roy A. Gustafson 
Mr. Charles H. Matthews 
Professor Samuel D. Thurman 

ABSENT: Mr. John D. Babbage, Vice Chairman 
Honorable James A. Cobey 
f.ir. Bert W.Levit 
~~. Stanford C. Shaw 
Mr. Ralph N. Kleps, ex officio 

Mr. John R. McDonough, Jr., the Executive Secretary, 

and Miss Louisa R. Lindow, Assistant Executive Secretary, 

were also present. 

The minutes of the meeting of November 7 and a, 1958, 

were unanimously approved. 

-1-



• 

c 

c 

c 

c> 

1. 

Minutes - Regular Meeting 
December 12 and 13, 1958 

AD~rrNISTRATlVE MATTERS 

A. Staff Personnel Developments: 

(l) Executive Secretary. The Executive Secretary 

reported that there are several persons both in and 

outside of the law teaching profession who have in­

dicated that they are interested in being considered 

for the position and that arrangements are now being 

made for Dean Spaeth and Messrs. Stanton, Thurman and 

McDonough to interview a number of these persons later 

this month at the annual meeting of the American 

Association of Law Schools in Chicago. 

(2) Assistant Executive Secretary. The Executive 

Secretary reported that letters reporting the availability 

of this position and describing the assignments and the 

qualifications of the person the Commission is seeking 

have been sent to the deans of the California law 

schools, judges of the Supreme Court, various State 

legal offices such as that of the Attorney General, 

district attorneys and county counsel. He also stated 

that the State Personnel Board is undertaking to 

publicize and advertise the availability of the position 

and that at its request he had prepared a news story 

which will be sent to various legal newspapers. 

The Executive Secretary also reported on the inter-

view he had with Mr. Thomas Darling of the State 
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Personnel Board, in which he was advised (a) that the 

examination is scheduled for January 31; (b) that the 

Commission could s~bmit questions and indicate its views 

about the questions the State Personnel Board has pre­

pared; and (c) the Commission is entitled to have a 

representative at the Personnel Board interviews which 

will follow the examination" Af~er the matter was 

discussed, it was agreed that the Executive Secretary 

should, insofar as his time permits, draft questions 

based on statutory construction to be used in the exam­

ination and that he should report to the Personnel 

Board that the Commission believes that the remainder 

of the examination should consist largely of true and 

false questions based on judicial opinions, with 

relatively few multiple choice questions included. 

It was agreed that the Executive Secretary should 

sit in on the interview as the Commission's representa­

tive if his time permits. 

The Executive Secretary then reported that two 

persons have indicated an interest in being considered 

for an appointment on a temporary basis. After the 

matter was discussed, a motion was made by Mr. Thurman, 

seconded by Mr. Bradley and unanimously adopted to 

give the discretion of making a temporary appointment 

to the Executive Secretary. 

-3-



c 

c 

c 

Htnutes - Regular l>!esting 
j)<lcem.ber 12 and 13. 1958 

B. 1959 Annual Report: The Executive Secretary reported 

that the last draft report relati~g to the study of planning 

procedure where no planning commission which was circulated 

to the members has been sent to the Printer to be set in page 

proof and included in the 1959 Annual Report. i(A copy of 

which is attached hereto.) After the matter was discussed, a 

motion was made by Mr. Gustafson and seconded by Hr. Bradley 

to approve the draft report. The motion carried: 

Aye: Bradley. Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey. Levit, Shaw. 
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Minutes - Regular Meeting 
December 12 and I), 1956 

C. Introduction of Bills at 1959 Session: The Commission 

considered the bills which it intends to introduce in the 1959 

Legislature and the allocation of these bills as between its 

legislative members, Senator Cobey and Mr. Bradley. After the 

matter was discussed, a motion was made, seconded and unani­

mously adcpted to approve the following allocation subject to 

Senator Coe-eyt s approval: 

1. Senator Cobey - Senate. 

Probate Code § 259 - Alien Heirs 
Mortgages for Future Advances 
Doctrine of \'Iorthier Title 
Restraints on Alienation 
Effective Date of Order (Motion 

for New Trial) 
Cut-off Date Motion New Trial 

2. Mr. Bradley - Assembly. 

Claims Statute 
Grand Jury. Law C odificat ion 
Penal and Vehicle Code Overlap 
Guardians for Nonresidents 
Corporations Code §§ 2201 & 3901 

-5-

Study No. 25 
Study lJo. 24 
Study No. n 
Study No. 1 

Study No. 6 
Study No. 22 

Study No. 37(L) 
Study No. 58(L) 
Study No. ~29 
Study No. 0 
Study No. 11 
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Minutes - Regular Meeting 
December 12 and 13, 1958 

A. Study No. 21 - Coni'irmation of Partition Sales: The Commission 

considered Memorandum No.6 dated 6/4/58 ci. copy of which is attached hereto) 

and the research study prepared by the staff. The Commission first dis-

cussed whether Section 775 of the Code of Civil Procedure is intended to 

incorporate the provisions of the Probate Code which govern coni'irmation of 

private partition sales of real properly. After the matter was discussed 

and the conclUSion reached that it is not, a motion was made by ~X. 

Gustafson and seconded by Mr. Bradley that the Commission, to make it 

clear that coni'irmation of private partition sales is governed by the 

applicable provisions of the Code of Civil Procedure, recommend that the 

following sentence be added to section 775 of the Code of Civil Procedure: 

The motion carried: 

The confirmation of the private sale shall 
be pursuant to Section 784 of this code. 

Aye : Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Eabbage, Cobey, Levit, Shaw. 

The Commission then discussed whether the prOVisions of the Code 

of Civil Procedure relating to coni'irmation of partition sales and the 

provisions of the Probate Code relating to coni'irmation of probate sales 

should be made uniform with respect to the several matters discussed in 

the staff report as to which they are presently different. After 

various aspects of the matter 'Were discussed, a motion was made by Mr. 

Bradley and seconded by Mr. Matthews to approve the following addition to 

Section 784 of the Code of Civil Procedure which would coni'orm this sec-

tion to section 785 of the Probate Code with respect to the amount by 
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which an increased. bid. must exceed. the bid returned. to the court before 

the court can accept it: 

. and if it appears that it was legally 
made and fairly conducted and that the sum bid is 
not disproportionate to the value and it does not 
appear that a sum exceeding such bid at least 10 
percent on the first ten thousand dollars bid and 
5 percent on the amount of the bid in excess of 
ten thousand dollars, exclusive of the expenses of 
a new sale, may be obtained, the court shall make 
an order confirming the sale and directing conveyances 
to be executed; otherwise it shall. vacate the sale 
and direct another to be had, of which notice must 
be given and the sale in all respects conducted as 
if no previous sale had taken place. 

But if a written offer in an amount at least 
10 percent more on the first ten thousand dollars 
bid and 5 percent more on the amount of the bid in 
excess of ten thousand dollars is made to the court 
by a responsible person, and the offer complies 
with all provisions of the law, the court shall. ac­
cept such higher offer, confirm the sale to such 
person or, in its discretion order a new sale. If 
more than one written offer in an amount at least 
10 percent more on the first ten thousand dollars 
bid and 5 percent more on the amount of the bid in 
excess of ten thousand dollars is made, the court 
shall. accept the highest such increased bid Which 
is made by a responsible person, and if any such 
increased bid complies with all the provisions of 
the law confirm the sale to the person making such 
increased bid or, in its discretion, order a new 
sale. 

The motion carried: 

Aye: Bradley, Gustaf'son, Matthews, stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

After the Commission discussed further the possibility of making 

uniform the prOViSions of the Probate Code and Code of Civil Procedure 
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~tinutes - Regular Meeti~ 
December 12 and 13, 1958 

relating to confirmation of private sales, it was agreed not to conform 

them insofar as the Probate Code provisions relating to appraisal, real 

estate agents I commissions and grounds specified as sufficient for the 

court's refuaal to confirm the sal.e are concerned. 

The Commission also agreed to the following: 

(1) The staff should rewrite its study in various particulars, 

with special. reference to including therein the legislative history of 

the 1955 amendments to Probate Code Section 785. 

(2) The Executive Secretary should then prepare a Recommendstion 

and legislation reflecting the action taken by the Commission and send 

these and the revised staff study to the state Bar under cover of a letter 

to Mr. Hayes particularly requesting the views of the state Bar with re-

gard to the inclusion in Section 784 of the Code of Civil Procedure of 

the Probate Code proviSions relating to appraisals and agents' fees. 

(3) If the state Bar report is received in time a bill to 

revise Sections 775 and 784 of the Code of Civil Procedure will be intro-

duced in 1959. 

(4) If a bill is introduced in 1959 the recolDlllendation and study 

relating to confirmation of private judicial sale will not be :separately 

printed; rather, a report on this matter will oe inclUded in the 

Commission's 1960 annual report. 

-8_ 
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Minutes - Regular Meeting 
December 12 and 13, 1958 

study No. 25 - Probate Code Sections 259 et seq. - Nonresident 
, 

The Commission considered Memorandum No. 2 dated 10/28/58; 
, ,/ 

a revised draft of the Recommendation of the Commission; a revised draft 

of the legislative bill to effectuate the Commission's Recommendation; 
./ 

and a proposed revised draft of Section 1049 prepared ~ the C.A.J. of the 

state Bar which was distributed at the meeting. (A copy of each of these 

items is attached hereto.) After various matters were discussed, the 

following action was taken: 

1. Section 1. A motion was made and seconded to approve Section 

1 with the warda "on or" inscrted aftcr the word "dyinG." The motion carried: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 

No: None. 

Not Present: llabbage, Cobey, Levit, Shaw. 

2. Section 104.1+. The Executive Secretary reported on the corres-

pondence received from ME'. Garrett Elmore, which states the state Bar's 

reaffirmation of the desirability of incorporating a converse presumption 

that it is presumed that a nonresident alien will have substantial benefit, 

• • ., of his inheritance if his country is not on the list of the 

Secretary of the Treasury. After the matter was discuBsed, it was agreed 

to reaffirm the action taken at the October meeting, declining to go along 

with the state Bar for the reason that the person contending that an heir 

is a disqualified nonresident alien has the burden of proof on the issue. 

It was agreed that the phrase "who does not reside" should be 

revised to read "not residing." [Approved as revised ~ § 1044.4.1 

3. Section 1044.5. It was agreed that (a) the word "herein" 
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December 12 and 13, 1958 

should be deleted and the phrase "in this article" should be inserted in 

its place and (b) the word "and" should be deleted from the 5th line and 

the word "or" should be inserted in its place. A motion was made and 

seconded to approve Sections 1044 and 1044.5 as revised. The motion 

carried: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

4. Section 1045.1. It was agreed that the words "shall be" 

should be deleted and the word "is" should be inserted in place thereof. It 

was also agreed that the word "interest" should be deleted fram all the 

sections and the word "property" should be inserted in its place except 

where indicated. [Approved as revised ~ § 1045.2.) 

5. section 1045.2. It was agreed that the following minor changes 

should be made: 

(a) A comma inserted after "Taxation Code." 

(b) "is" inserted for "was" in line 6 of page 4. 

(c) "immediately" is deleted fram line 9 of page 4. 

(d) "are" inserted for ''were'' in line 10 of page 4. 

( e ) "in the course of administration" inserted af'ter 

"distributed II in line 10 of page 4. 

(f) n estates" inserted for ''property.'' 

A motion was made and seconded to approve Sections 1045.1 and 

1045.2 as revised. The motion caI'l'±ed: 

-10-
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Minutes - Regular Meeting 
December 12 and 13, 1958 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

6. Section 1045.3. It was agreed that Section 1045.3 should be 

revised as follows: 

1045.3. When a decedent leaves a valid will creating 
present and future legal estates in property passing under 
the will and the person entitled to a future estate is, 
at the time of the decedent I s death, a disqualified non­
resident alien but the person entitled to the present 
estate is not, the court, on petition filed as provided 
in Section 1045 shall, at the option of the owner of the 
present estate, either proceed as provided in Section 
1045.2 or convey the property to a trustee to be 
appointed by the court upon security satisfactory to the 
court. The court shall retain jurisdiction for the 
settlement of the accOlmts of such trustee, in all mat­
ters necessary for the proper administration of such trust, 
and for final distribution of the trust property. The ex­
pense of administration of the trust shall be borne by the 
owner of the present estate and at the termination of such 
estate the owner or his estate shall haYe a lien on the 
trust property for the amount of such expense plus interest 
thereon to be fixed by the court at a rate not exceeding 
seven percent per annum. 

7. Section 1045.4. Mr. Bradley stated that the Commission 

should give serious consideration as to whether it should prOVide that 

the impounding procedure is applicable in those cases where a trust has 

been created, the beneficiary at that time being a qualified nonresident 

alien, but he subsequently becomes disqualified because he moves to a 

country on the list or the country in Which he resides is put on the list. 

After the matter was discussed, it was agreed that Section 1045.4 should 

be revised to read as follows: 
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December 12 and ,13, 1958 

1045.4. When the benei'iciary under a testamentary trust 
or a trust established under Section 1045.3 is a disqualified 
nonresident alien at the time he is entitled to receive money 
or other property from the trust, the court shall, on peti­
tion of the trustee, any party in interest, or the Attorney 
General, order the property then due the beneficiary con­
verted into cash by the trustee and deposited as provided 
in Section 1045. The court shall also order the trustee to 
make similar disposition of all other money or property which 
may become due the beneficiary in the future until such time 
as the court shall, on petition o'f the beneficiary, have 
determined that the beneficiary is no longer a disqualified 
nonreSident alien. The prOVisions of this article relating 
to the disposition of deposited funds shall be applicable 
to funds depOSited pursuant to this section, except that 
for the purpose of Sections loli6, 1046.5, 1047 and 1048 the 
date of entry of the court 1,S order shall be deemed to be 
the date upon which the deposits were made by the trustee. 

A motion was made and seconded to approve Sections 1045.3 and 1045.4 as revised. 

The motion carried: 

Aye: Bradley, GUStafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present; Babbage, Cobey, Levit, Shaw. 

8. Sections 1046, 1046.5, 1047 and 1048. It 'WaS agreed that the word 

"after" should be deleted from the first line in Section 1048 and the word 

"from" should be inserted in its place. A motion was made and seconded to 

approve Sections 1046, 1046.5 and 1047 and Section 1048 as revised. The motion 

carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: IJabbage, Cobey, Levit, Shaw. 

9. Section 1048.5. A motion was made and seconded to approve Section 

<:: 1048.5 with the following revision: 
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December 12 ana 13, 1958 

(a) The word "and" should be deleted fl'om line 2 and the word 

"or" should be inserted in its place. The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, 'l'hurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

10. Section 1049. The Commission conllidered draf't statute Section 

1049 which was apprcwed by the Committee on the Administration of Justice 

at its December 5-6 meeting. After the matter was discussed, a motion 

was made by Mt'. Bradley and seconded by Mt'. Gustafson to apprcwe the 

following Section 1049 as proposed by the Committee on the Administration 

of Justice: 

1049. When an order is made for the deposit 
of :f\mds pursuant to Section 1045, 1045.1, 1045,2, 1045.3 
or 1045.4 or for the pa;yment or escheat of a deposit pur­
suant to Section 1046, 1046.5, 1047 or 1048, or at any 
intervening time, the court may order pa;yment of reasonable 
attorney's fees out of such :f\mds or such deposit to any 
attorney who represented the person on whose behalf such 
deposit is or was ordered. When an order is made for the 
p~ent of a deposit pursuant to Section 1046, 1046.5 or 
1047, the court may order pa;yment of reasonable attorney's 
fees out of such deposit to any attorney who represented 
the person to wham pa;yment is ordered made. 

The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

11. Sections 1049.5 and 1050. A motion was made and seconded 

to approve Sections 1049.5 and 1050. The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 
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12. Section 1050.1. The Commission discussed the suggestion made 

by the Executive Secretary to make Section 1050.1 less ambiguous by draft-

ing one provision to apply to any petition filed pursuant to Sections 

1045-1045.3 and.a second provision to apply to any petition filed pursuant 

to Section 1045.4, 1046, 1046.5 1047 or 1048. After the matter was 

discussed, it was agreed to authorize the Chairman and the Executive 

Secretary to redraft Section 1050.1 to embody the suggestion made by the 

Executive Secretary. 

13. Section 1050.2. A motion was made and seconded to approve 

Section 1050.2. The motion carried: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

14. Section 1050.3. It was agreed to delete "Section 1045.4" 

from Section 1050.3. [Approved ~ § 1026] 

15. Section 1026. A motion was made and seconded to approve 

Sections 1050.3, 1026 and Section 1050.4 as revised. The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Bab'bage, Cobey, Levit, Shaw. 

16. ReCODJDJendation. A motion was made by Mr. Bradley and 

seconded to approve the RecODJDJendation with minor revisions and to 

authorize the Executive Secretary to send the Recommendation as revised 

to the Printer. The motion carried: 

Aye : Bradley, Gustafson, Matthews, stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 
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C. study No. 32 - Arbitration: The Commission considered -- -r- / 
Memorandum No. 1 dated 10/23/58 and the proposed section of minutes for the 

November 1958 meeting prepared by the EKecutive Secretary. (A copy of each 

of these items is attached hereto.) The Commission discussed Mr. Kagel's 

study generally with a view to determining how the Commission should proceed 

to obtain a study sufficiently adequate to print and draft legislation for 

the 1959 Legislative Session. During the discussion the following proposals 

were considered: 

1. Approve the proposed minutes and have the Chairman and 

Executive Secretary request Mr. Kagel to revise the study to conform to 

the format suggested in the proposed minutes. 

2. Have the staff prepare a study from the material submitted by 

Mr. Kagel. 

3. Draft a Recommendation and legislation designed to effectuate 

the Commission's Recommendation without printing a study on this topic. 

4. Schedule Mr. Kagel's study for conSideration at the January 

meeting with a view to seeing, in detail, how adequate the study is and 

the extent to which the Commission can deal with the problems presented on 

the basis of Mr. Kagel's materials and its own general understanding of the 

subject. One thought expressed in this connection was that it might be 

possible, on the basis of such an approach, to arrive at a view that the 

uniform Arbitration Act would be acceptable with relatively little modifica-

tion. 

No conclusions were reached and it was tacitly agreed that the 

Chairman and EKecutive Secretary should discuss the matter further and 

-15-



c 

c 

V~nutes - Regular ~eeting 
December 12 and 13, 1958 

decide what course of action to recommend to the Commission at its 

January meeting. 
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D. Study No. :>.6(L) - Condemnation: T!J.e Connission considered 
v • 

the correspondence dated December 5 and 10 from Mr. Robert Nibley of 

Hill, Farrer & 3urrill, regarding progress on the portion of the condemna-

tion study relating to moving expenses. (A copy of each of these items 

is attached hereto.) The Commission discussed the general tenor of Mr. 

Nibley's letter of December 10, that the study appears to be so substantial 

in scope that the firm cannot complete it within a reasonable time, par-

ticularly if Senator Cobey's suggestion that the study be oriented on the 

basis of economic as well as legal principles were accepted. After the 

matter was discussed, it was agreed that the January meeting should be 

held at a time and place where it is reasonably certain that both Senator 

Cobey and Mr. Nibley can attend and discuss how this study should be 

carried forward. It was also agreed that because of the scope of the 

problem of condemnation the amount of money which the Commission has 

tentatively allocated to it ($3,000) may have to be increased sub-

stantially. 
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E. Study No. 37(L) - Claims Statutes: The Commission . . 
considered Memorandum No. 1 dated 12/5/58, a copy of the 

Memorandum prepared by the Executive Secretary dated 12/4/58 
~ ~ 

to Messrs. Stanton, K1eps and Van Alstyne, the draft Recommenda-

tion of the Law Revision Commission and the following legisla­

tion designed to effectuate the Commission's Recommendation: 
./ 

(1) Constitutional amJndment. (2) General claims statute. and 
,/ 

(3) various "trailer bills" relating to claims against the State, 

counties, cities and districts. (A copy of each of these items 

is attached hereto.) 

The Executive Secretary reported that pursuant to author­

c: ity given at the November meeting to put the Recommendation and 

necessary bills in final form, the Chairman, the Legislative 

Counsel and Executive Secretary had met December 6. At this 

c 

meeting the Executive Secretary was directed to send mimeo­

graphed copies of the claims statute study and related material 

to Mr. Richard Carpenter, Executive Director and General Counsel 

of the League of California Cities and to Mr. William MacDougall 

of the California Supervisors Association, and to ask them if 

they would assist the Commission in distributing this material 

when it is printed. The Executive Secretary reported that Mr. 

Carpenter had offered to distribute 100 printed copies to various 

city attorneys and that Mr. MacDougall had offered to distribute 

150 printed copies to district attorneys, city counsel and 

-18. 
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boards of supervisors. After the matter was discussed, it was 

agreed that these offers should be accepted and that the 

Executive Secretary should also send mimeographed copies of 

the claims statute study material to I-1r. Heinzer of the Depart­

ment of Finance, the Attorney General and the Controller asking 

them if they want additional copies to distribute when printed. 

It was also agreed that City Attorneys Arnbaugh of Los Angeles 

and Holm of San Francisco should receive mimeographed copies 

of these materials. 

The Executive Secretary then reported that at the 

December 6 meeting it was agreed that the printed pamphlet 

should include by way of proposed legislation only the general 

claims statute draft and the proposed constitutional amend­

ment because the other ,necessary legislative bills are both 

lengthy and repetitious. After the matter was diSCUSSed, Mr. 

Bradley instructed the Executive Secretary to send copies of 

the bills (the proposed constitutional amendment, the new 

general claims statute and the several trailer bills) to the 

Legislative Counsel to be preprinted together with his request 

that the Legislative Counsel draft the bills and have them 

preprinted. 

The Commission then considered and agreed to the follow-

ing: 

(1) That 500 additional copies of the claims statute 

study and recommendation should be printed if money is available. 

(2) That the bills relating to claims statutes should 

be introduced by Mr. Bradley in the Assembly. 
-19-
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The Commission then considered and discussed in detail 

various provisions of the draft Recommendation and draft legisla­

tion of the general claims statute and statutes relating to 

claims against the State, counties, cities and districts. 

1. Recommendation: After the matter was discussed. a 

motion was made by Mr. Thurman and seconded by Mr. Matthews to 

approve the Recommendation as drafted. The motion carried: 

Aye: Bradley, Gustafson, Matthew~, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey. LeVit, Shaw. 

2. General Claims Statute - Claims Against Local Public 

Entities: 

Section 700. The Commission considered whether Section 

700, the purpose section, was necessary. After the matter was 

discussed, a motion was made by Mr. Bradley and seconded by ~fr. 

Gustafson to disapprove the inclusion of the purpose section. 

The motion carried: 

Aye: Bradley, Gustafson, ~~tthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

Section 701. During the discussion of Section 701, Mr. 

Bradley pointed out that this section could possibly be construed 

to prohibit a chartered city from adopting the procedures of the 

general claims statute. After the matter was discussed, a motion 

<: was made by Mr. Bradley and seconded to 'place Section 701 after 

Section 702 and approve Section 701 as revised as follows: 
-20-
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701. Until the adoption by the people of an 
amendment to the Constitution of the State of 
California conrirming the authority of the 
Legislature to prescribe procedures governing 
the presentation, consideration and enrorcement 
of claims against chartered counties, cities and 
counties and cities and against officers, agents 
and employees thereof, this chapter shall not 
apply to a chartered county or city while it has 
a claims procedure prescribed by charter or pur­
suant thereto. 

The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

Section 711. The Commission considered whether a para­

graph should be added to provide for the amendment of an original 

claim. After the matter was discussed, a motion was made by Mr. 

Stanton and seconded by Mr. Bradley to approve the addition of 

the following paragraph to Section 711. 

A claim may be amended at any time before final 
action thereon is taken by the governing body of 
the local public entity. The amendment shall be 
considered a part of the original claim for all 
purposes. 

The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

Section 712. It was agreed that Section 712 should be 

revised to eliminate the right to amend a Claim since Section 711 

<:: as approved now grants a general right to amend a filed claim. 

-21-



c 

c 

c 

c 
Minutes - Regular Meeting 
December 12 and 13. 1958 

Other changes in the section were also proposed and discussed. 

A motion was then made and seconded to approve Section 712 as 

revised as follows: 

712. If in the opinion of the governing 
body of the local public entity a claim 
as presented fails to comply substantially 
with the requirements of Section 711 the govern­
ing body may. at any time within 60 days after 
the claim is presented. give the person present­
ing the claim written notice of its insuf­
ficiency. stating with particularity the de­
fects or omissions therein. The governing 
body may not take final action on the claim 
for a period of 10 days after such notice is 
given. A failure or refusal to amend the 
claim shall not constitute a defense to any 
action brought upon the cause of action for 
which the claim was presented if the court 
finds that the claim as presented complied 
substantially with Section 711. 

The motion carried: 

Aye: Bradley. Gustafson. Matthews. Stant on, Thurman. 

No: None. 

Not Present: Babbage, Cobey. Levit. Shaw. 

Section 715. It was agreed that the word "admitted" 

should be deleted from the last sentence. 

Section 716. It was agreed that the phrase "take final 

action on" should be inserted in place of the word "act. 1I 

Section 718. It was agreed that the following minor 

changes should be made: 

(1) The phrase "final action is taken thereon" inserted 

in place of the phrase "is acted upon~1t 

(2) The word "bodylt inserted in place of the werd "board." 
-22-



c 

c 

c 

Minutes - Regular Meeting 
December 12 and 13,1958 

(3) The word "claimant· sIt deleted from subsections 

(b) and (cl. 

(4) The phrase "If the claim is allowed in part" in­

serted before the words nno suit" in sUbsection (c). 

A motion was made and seconded to approve Section 718 

as revised. The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

C.C.P. Section 342. It was agreed that lias defined in 

Section 701 of the Government Code,tI should be inserted after 

tllocal public entity.1f 

C.C.P. Section 313. It was agreed that the first line 

of Section 313 should be revised to read as follows: 

The general procedure for the presentation 
- of a claim as a prerequisite for commencement 

of actions for money or damages against the 
State of California, • • • 

3. Bill relating to ClaimS Against the State and Public 

Officers and Employees: A motion was made by z.'..r. Bradley and 

seconded by Mr. Matthews to approve the draft bill making the 

provisions of the Government Code relating to claims against 

the State and public officers and employees a part of Division 

3.5 of Title 1 of the Government Code. The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

4. Bill relating to Claims Against Counties: 
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Section 29700. Upon the recommendation of Messrs. 

Stanton. Kleps and McDonough made at the December 6 meeting. 

it was agreed to delete "all lt and "whether chartered or not," 

and the proposed new second paragraph of Section 29700. 

Section 29703. Upon the recommendation of Messrs. 

Stanton, Kleps and McDonough made at the December 6 meeting, 

it was agreed to delete "in cases of partial allowance." 

Section 29704. It was agreed to delete "the claim in 

part only and • •• " 

Section 29705. The Executive Secretary reported that 

the following views had been taken as to whether the board of 

supervisors should be able to adopt forms for claims covered by 

the general claims statute: 

(1) Mr. Kleps had suggested that there should be no 

limitations imposed on the governing body to adopt forms for 

the submission and payment of claims other than that the forms 

adopted not be inconsistent with other applicable statutes and 

regulations. 

(2) Professor Van Alstyne had suggested claims falling 

under Article 2 of Chapter 2 of Division 3.5 should be excepted 

from Section 29705. This would permit the forms to be prescribed 

for cases in which the county had agreed with the claimant up·on 

a special procedure to govern claims presented under a specific 

contract pursuant to Section 705. 
-24-
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The following alternatives were also considered by the 

Commission: 

(l) Except fram Section 29705 all claims to which 

Chapter 2 of Division 3.5 is applicable. 

(2) Limit the board's power to adopt forms for only those 

claims specifically provided for in Section 29705. 

After the matter was discussed, Mr. Klepts suggestion 

as to the £orro of Section 29705 was adopted in substance. A 

motion was made by Mr. Bradley and seconded by Mr. Matthews to 

approve the opening paragraph of Se.ction 29705 as revised as 

follows: 

29705. The board may adopt forms for the 
submission and payment of claims and may pre­
scribe and adopt warrant forms separate from 
claim forms, to the end that the approved 
claims may be permanently retained in the 
auditor's office as vouchers supporting the 
warrants issued. The forms so adopted may 
not be inconsistent with the provisions of 
this article or of any other statutes or . 
regulations expressly governing any such claims 
or the presentation thereof, and shall provide: 

The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton, Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

It was then pOinted out that Section 29705 as approved 

could result in a technical defense for the entity in the case 

of a claimant who had complied with the general claims statute 

c: requirement but failed to use the form adopted by the board 
-25-
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After the matter was discussed, 

a motion was made by Mr. Gustafson and seconded by Mr. Stanton, 

to add a new section after Section 29705 to read as follows: 

Failure of a claimant to use a form pre­
scribed by the board pursuant to Section 
29705 is not a defense to a suit against 
the county on a claim for which Chapter 2 
ofnivision 3.5 of Title 1 of this code 
requires a claim to be presented. 

The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton. Thurman. 

No: None. 

Not Present: Babbage, Cobey, Levit, Shaw. 

Section 29706. It was agreed that "as other claims" 

should be deleted. 

It was agreed to approve the draft legislation relating 

to claims against counties as revised. 

5. Claims Against Cities: 

Section 37200. It was agreed to delete Section 37200. 

Section 37201. It was agreed to approve Section 37201 

as revised to read substantially as follows! 

(Note: This differs somewhat in terminology 
from the language specifically approved 
by the Commission.) 

37201. Demands against the city for money 
or damages are governed by the provisions of 
Chapter 2 (commencing with Section 700) of 
Division 3.5 of Title 1 of this code or by 
other statutes or regulations expressly 
applicable thereto. 

-26-



c 

c 

c 

r -
Minutes - Regular Meeting 
December 12 and 1), 1958 

A motion was made by Mr. Stanton and seconded by Mr. 

Matthews. to' approve the draft legislation relating to claims 

against cities as revised. The motion carried: 

Aye: Bradley, Gustafson, Matthews, Stanton,. Thurman. 

No: None. 

Not Present: Babb~ge, Cobey, Levit, Shaw. 

6. Claims Against Districts: 

Sec. 14 (Section 56117). It was agreed to approve the 

insertions of the bracketed material. 

Sec. 26 (Section 19.1). A motion was made by Mr. 

Stanton, seconded by Mr. Bradley, and unanimously adopted to 

approve the deletion of the double braCketed material, includ­

ing the last paragraph, which requires the presentation of a 

claim to the board of trustees as well as to the board of 

supervisors designated as the governing body. 

Sec. 82 (Section 61628). The Commission considered 

the repeal of the various code sections and the enactment of 

a cross reference similar to that approved in the case of 

Section 37201 relating to claims against cities (these minutes 

supra). During the discussion, the construction of the phrase 

"pursuant to law" in Section 730 and the advisability of de­

leting this phrase was raised. The question was whether Section 

730 is itself a grant of power to local public entities to 

prescribe by charter, ordinance or regulation a claims procedure 

applicable to the cases excepted by Section 703 from Articles 1 
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and 2 of Chapter 2. Mr. Stanton took the position that it is 

not. reasoning that "pursuant to law" means that the authority 

to prescribe the claims procedure must be found in some other 

statute. Others present took the position that Section 730 it­

self grants the power and that tlpursuant t" law" refers only to 

compliance with legal requirements as to the procedure to be 

followed in adopting a charter provision. ordinance or regulation. 

They suggested to avoid ambiguity the words "pursuant to law" 

be eliminated from Section 730. In the course of the diSCUssion 

Mr. Stanton stated that he does not favor a grant of power by 

Section 730 to a local public entity to prescribe a claims 

procedure by a regulation since regulations issued by such en­

tities are. in his experience, difficult or impossible to find, 

particularly in the short periods of time which are often avail­

able to present a claim when a lawyer is consulted toward the 

end of the claim-filing period. He stated that he does not have 

the same objection to giving power to counties and cities to 

prescribe claims procedures by charter or ordinance. The 

Executive Secretary was directed to write to Mr. Kleps and 

Professor Van Alstyne, pointing out the two possible con­

structions of the phrase "pursuant to law" in Section 730 and 

requesting their views on this matter as to what. as its drafts­

men, they had intended it to mean. 

A motion was made by Mr. Stanton and seconded by Mr. 

c: Gustafson to repeal the existing sections of the various codes 
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relating to claims against districts and to enact a cross­

reference similar to Section 37201. The motion carried: 

Aye: Bradley. Gustafson, Matthews. Sta...-,ton. Thurman. 

No: None. 

Not Present: Babbage, Cobey. Levit, Shaw. 
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F. st~ Bo. 44 - Fartnerships and Unincorporated Associations: 
l 

The COIIID1asion considered Memorandum Iro. 5 dated 6/3/58, (a COW of which 

is attached hereto), and the research study prepared by Fro:tessor Judson 

Crane. ~r. stanton stated tbat in his opinion the study should be re-

vised bef'ore the COIIIDIission makes any recaumendations reJ.ating to the 

filing of' SlUt in COIIIIIIOn name or reGistration ot a fictitious name. 

Atter the matter was discussed, it 'IllS asreed that the f'ollOll'1ng cilaDges 

should be made in the study: 

A. SlUt in cawwu Name. 

(1) Include an ~is of how the provision in Section 

388 11m1ting it to per8Oll8 "associated in any bus1neIS" has been 

interpreted (has it been beld Q,pplicabl.e to partnerships and 

unincorporated asaooiations tbat are not enseaed in business, 

e.a., labor orsanizat1ons and social clubs?) and whether it 

should continue to be a part of the statute. 

(2) Verify the accuracy of' the sentence on page two between 

notecalls 3 and 4. 

(3) Delete the sentence on page 5. ''M:>reaver, a f'iling f'ee 

must be paid f'or ~arance in behalf' of' each of' the named plain­

t1f'f's," or correct it to conf'orm to Section 26826 of' the GovermIIent 

Code. 

(4) Include an ~iS of' wbether Section 388 should contain 

a provision making a J"d3D"'Dt b1tuH ng on the members of' a partner­

ship or unincorporated association which sues in its COIIIDOn name. 
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B. Registration of Fictitious Name. 

(1) Broaden the study to include analysis of the use of 

fictitious n=es by individuals and cor:porat10ns. 

(2) Verify the accuracy of the first paragraph on page 10 

and footnote 37. 

(3) Broaden the study to include an analysis of the law of 

all or representative other states. 

(4) Include an analysis of the merits of the present re-

quirement of publication of various notices. 

(5) Include an analysis of the merits of providing for the 

requirement of registration on a yearly basis. 

-31-
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aEPORT ON ertIDY REI:oATING TO Di1l'IES OF CITI AND 

CotlM'J11 LOOISLATIVE :BODIES WHEN THERE IS NO 

PLANNING COMMISSION 

The Law Revision Commission invites legislators, judges, other 

public officials, attorneys, law professors and other interested persons 

to suggest topics for study by the Commission. one City Attorney 

responded to this invitation by sussesting that Chapters 3 and 4 of 

Title 7 of the Go'I'ernment Code, which are concerned with the adoption 

and administration of master plans, precise plans and zoning ordinances, 

are ambiguous and in need. of revision. 

A preliminary study by the Commission tended to confirm the 

existence of the ambiguities reported,
l 

particularly with respect to 

the procedure which cities and counties not having planning commissions 

must follaw in connection with public planning and the adoption of zoning 

ordinances. Accordingly, the Commission requested and was given 

authority to make a study "to determine whether there is need for 

clarification of the l~ respecting the duties of city and county 

legislative bodies in connection with planning procedures and the 

2 
enacttnent of zoning ordinances when there is no planning comm1ssiQll." 

------------
1 

See 1955 Rep. Calif. Law Rev. Comm'n, 32. 
2 

Cal. Stat. 1955, Res. Ch. 207. 
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When authority to make this study was requested the COIIIIIl1ssion 

believed thet any le~slation which might result theretrOlll would involve 

only technical revision of ChePters 3 and 4 of Title 1 of the Government 

Code to clarif'y existing law. The COIIIIIission has f'ound, however, thet 

it is n~ possible to rec~nd such r~sions as would be necessary to 

clarif'y the statutory law in this area without deciding fundamental 

polic), questions as to the d.esirabilit)' of' public planning without the 

participation of a planning cODllllis4ion and as to what procedures should 

be required in connection with the adoption ot master and precise plans 

and zoning, ordinances, in circumstances where no planning cODlllliasion 

exists or where such commiSSion is not functioning. 

For exem,ple, e1ties and cOWlties which do not haVe planning 

commissions have no general power to adopt'l!la8ter and precise plans at 

the present time. 3 It would 'be a relativelY silllple matter to draft 

statutory prOVisions which would enable such entities to adopt such 

plans, but before it could recOllllllElnd. the enactment ot such provisions 

the COllllll1ssion would have to decide the policy quest10n whether any 

governmental entity should be empowered to adopt a master plan or a 

precise plan Without the participation of a planning commission in the 

tOl'lllulation of the pla."l. S1lJIilarly, it would be possible to e11lJlinate 

---------.,.-
3 Government Code § 65055 authOrizes cities and counties included in 

a regional planning district to, contract to have other cities or 
cOWlties in the district,fUrniSh planning services. Some cities 
and COWlties not ha'Y"ingpJaM11;18 cClllllDissions could theoretieally 
adopt master or precise plans throll$h this de"rice. ,However, the 
CommiEision is 1nf~ that -no regional planniDg districts have 
yet 'been establislled. 
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the ambiguity which presently exists under Section 65808· of the OoVe~t 

Code as to how many meetings the legislative body of a c1ty or county 

Which does not have a planning cOllllllission must bold in tbe process of 

adopting a zoning ordinance -- for example, a statute could be drafted 

providing that sucb an ordinance could be adopted after holding one 

public meeting of which published notice is given. Before it could 

recommend the enactment of such a statute) however, the Commission would 

have to decide the policy question whether a local legislative body 

acting in the place of a p18lllling commission should be required to bold 

one hearing at the planning stage and one at the adoption stage before 

a zoning ordinance could be adopted. The members ot the Commission have 

no special training nor experience which would enable them to bring 

expert judglDent to beer on these policy questions and to make significant 

reC'ommendations concerning them to the Legislature. The Commission has 

deCided, therefore, not to ll!8ke any recommendation on the subject of 

this stud;y, although it remains convincedtbat revision of the statutes 

in this field would be highly desirable. 

The CommiSSion believes that its decision not to tlSke a 

recommendation on tbe subject of public plann1ilg provides an appropriate 

occasion for a brief statement ot its own View of its proper sphere of 

activity. The subject of public planning is currently receiving careful 

and continuing attention trOll! interim committees of the Legislature. 4 

4 See, e.g., ~port of the Subcamm1 ttee on Planning and Zoning of the 
Assembly Interim COJIIIlittee on conservation, Planning, and pu.bl1c Works, 
13 Assembly Interim COIIIDittee Reports (1955-57), No. 15' Report of the 
Subcommittee on County and COIIIIIUIlity Planning of tbe Assembly Interim 
COIII!Iittee on Conservation, Planning and Public Works, 13 AssemPly Interim 
Committee Reports (1953-55), No.1; Final Report of the Asselllbly Interim 
Committee on Conservation, Planning and Public Works, A,prU 1953, pp. 
43-52. 
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"While IIlIIbigu1ties exist in the statutes in t\!lis field, there is no 

reason to conclude that the statutes are antiquated or out of harmoIly 

with modern conditions. Any substantive revision of these statutes 

would require public hearings and policy determinations of a type which, 

in the opinion of the Commission, are beyond its proper province. 

Accordingly, the Commission has determined tbat it should not, as a 

result of studies initiated by it, make recauunendations in this field, 

or in other fields involving general public policy.· such as, tor 

example, education, public welfare, labor relations, highways, _ter, 

mental hygiene or narcotics. 

In selecting topics to recommend to the Legislature tor its st1.ldu, 

the Commission proposes to avoid topics 01' the sort indicated above, 

Which involve general questions 01' public policy as to which the 

Commission's procedures and recommendations can be 01' little or no 

assistance to the Legislature. The CommissiOn l:Utew1se recommends to 

the Legislature that before referring a topiC of this general nature to 

the Commission for study, careful consideration be given to the question 

whether, in view of the composition of the COlmilission and the nature 01' 

its procedures, its recommendations on the topic will be of' significant 

aid to the Legislature. 

.4. 
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l<!INUTES OF MEETING 

NORTHERN SECTIOU 

COMMITTEE ON ADMINISTRATION OF JUSTICE 

SEPTEMBER 11, 1958 

A meeting of the Northern Section of the Committee on 
Administration of Justice was held on Thursday, September 11, 
1958 at 4:00 p.m. in-the offices of the State Bar, 2100 Central 
Tower, San Francisco, California. 

AGENDA NO. 

PRESENT: Arthur H. Connolly, Jr., Chairman 
Brent M. Abel 
James K. Koford 
John B. Lounibos 

. Courtney L. Moore 

NOT PRESENT: Forrest A. Cobb, Sr. 
Kenneth R. Malovos 
Duncan Oneal 
Samuel H. Wagener 

ALSO PRESENT: Garrett H. Elmore 
Vernon M. Smith 
Karl E. ~el1mann 

1 Probate of Non res "dent 
(Old No. 32) a en e s . n car es - aw ev sion 

ommission easure. 

The -Section had before' it the staff memorandum of 
September 8, 1958 (St. 58-372). This committee has 
heretofore favored the repeal of Section 259 et 
seq. and the substitution of provisions similar 
to those now recommended by the L. R. Commission. 
(See ~56 Report, July-Aug. 1956 State Bar Journal 
pp. 3 -311. The Section approves the CommiSSion 
measure in principle. . Such suggestions as it has 
to orfer deal with specific provisions. The 
Section is quite cognizant that some of these 
suggestions are directed to the Committee's own 
1956 draft, but further study indicates the need 
for amendment. 
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Severability. As treaty provisions may conflict 
and the primary interest of the Bar appears to be 
for imp~~ding. it is believed highly desirable, 
if not'imperative, that a liberal severability 
section be added. Otherwise, the invalidation of 
particular features, for example. the secondary 
taker or escheat provisions mav give rise to diffi­
cult questions of legislative intent. Is probate 
Code ,Section 259 to be reinstated automatically? 
It would appear that the proponents would favor a 
liberal interpretation as to severability. Approve 
the form on page 7 of St. 5S-372. 

~~~~~~~ta;To avoid litigation involving e • it is recommended that the 
section be added: 

This Act shall apply to estates of decedents 
dying after its effective date., Nothing 
herein shall be construed to limit the power 
of a. court sitting in probate to make appro­
priate orders in estates pending at said 
effective date. to'protect and safeguard the 
interests of heirs. legatees. d~visees and 
beneficiaries of testamentary trusts who are 
entitled to inherit or take under the laws 
of this State as they existed'prior to the 
effective date of this Act. 

The second sentence is intended to recognize the 
inherent power of the court to make protective 
orders. We understand that such orders have been 
made by some probate judges. As to the first 
sentence. it seems likely to the Section that an 
attempted retroactive change of law would be held 
invalid, as presently the right of heirship is 
determined as of date of decedent's death under 
Section 259. 

Probate Code 1026
1 

If enacted. the measure will 
provide a means 0 impounding the non resident 
alien's share and impose a 5-ye81' period from the 
date of the order within which to make claim. 
Should not a non resident alien whose share is so . 
impounded. without appearance by him. be entitled ' 
to rely on these provisions? Otherwise, inadvertent 
escheats may oC,cur. under Section 1026, requiring 
appearance within 5 years from decedent's death. ' 
The Section does not have any particular solution, 
but believes that Section 1026 should be amended. 
Reference is made to page 7 of St. 5g-372 for 
possible solutions. 
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Comments on Particular Sections of the Act: 

SEC. 1044. - The word "beneficiary" appears adequate. 
No change is suggested. 

~SE~C~.~1~0~4~;~. - It is vital that the converse presumption 
be affirmatively stated; otherwise, certain of the 
objectives of remedial legislation will be lost. 
The ~956 C.A.J. draft while stating the matter in 
terms of a conclusive presumption made express 
provision for a foreign heir resident in a !tnon 
blocked" country. Absent a presumption in his 
favor (disputable or otherwise). the foreign heir 
will be confronted with the expense of proving 
matters affirmatively. if there bea petition by 
the Attorney General, L~other heir, or other contes­
tant. The insertion of an affirmative presumption 
for the benefit of the foreign heir is deemed of 
great importance. 

Form: The Section did not approve the form of an 
amendment to this effect but calls attention to 
the staff suggestion that there be added at the end 
of Section 1044: IIThere is a disputable presumption 
to the contrary 1f the person does not reside in 
such a country." 

$ r 1045. 

~ Provisions should be inserted to make clear that 
the personal representative may file a petition 
for impound. The theory of impound procedure is 
that the court is protecting the interests of the 
heir. Absent an express prOVision it might be 
held that the executor or administrator was not a 
IIparty in interest. 1I Even in the case of heirship. 
it is now provided by amendment to Pro. Code lOBO 
that the personal representative may petition. 
cha."I.ging the former case law. 

(b) Upon further consideration (after the 1956 draft). 
---- the Section is most concerned as to the possibility 

of sacrificial sales of future interests and life 
estates. The only procedure provided is that the 
share shall be converted into cash. Further informa­
tion from the L. R~ Commission is desired, as to 
the intent of the Act, particularly the intended 
effect or "claim to a present interest." Is it in­
tended that future interests be distributed. subject 
to a condition subsequent? Or are they to be con­
verted into cash? The Section would oppose the latter. 
as destructive of the rights of foreign heirs. What 
is to be done with life estates? Will they bring 
anything upon sale? Are the words I1present interest l1 

to be interpreted by reference to right of present 
enjoyment and possession thereby delaying the 
question until such interests vest in possession? 

-3-
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~lill the probate court have jurisdiction at some 
future date. if there is no trust? Hold for further 
information. 

(c) The Section is also concerned with the gap left 
---- as to the effect of a decree of final distribution in 

probate. While the 1956 draft was probably inadequate. 
it ~id contemplate that the issue of impound be deter­
mined before distribution in probate. This involves 
questions raised under (b) above. as to intent of the 
Act. T~e Section does not approve the text of Sugges­
tion No.6. page 4. St. 58-372. but such draft calls . 
attention to the need for clarification.* In principle. 
the Act should provide for the effect of such a"decree 
and indicate clearly some cut off date or dates. for 
the filing of a petition to impound. Tentatively. it 
would seem that the issue should be raised before 
distribution is made in probate. Hold for further 
information. 

l£lAbsence of detailed provisions re conversion into 
cash: There are-here problems of (1) who shall have 
the duty to sell. (2) mechanical provisions such as 
notice and higher bids; and (3) protection to 
purchaser at sale. The suggested solution (Sl~estion 
No.5. page 4. St. 58-372) perhaps should be dis­
cussed with title canpany attorneys. Hold for further 
information. 

SEC. 1047 • 

.hl It is suggested the following be added "and subject 
to rights claimed in any pending petition pursuant 

. to Section 1046 or Section 1046.7." This is not a 
major point. but otherwise the Act requires construc­
tion where a prior petition is pending. 

There appears to-be an overlap between Secti~n 1046.5 
and Section 1047. particularly in case of ch~ldren 
of the original owner. This again does not seem a 
major point. 

SEC. 1048. 

(a) An amendment similar to that suggested for Section -
In passing it was noted that reference should be to trust 
assets tlvalidly disposed of" in such draft. rather than 
"validly distributed." 
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(b) 
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1047 (to refer to pendir~ petitions} ,is suggested, 
but with the same comment {not major,. 

The word lIescheat" is a word of art and, if not 
amplified, may give rise to litigation. If the 
inte':lt is for a "permanent escheat" ·:see e.c.p. 
1410) by lapse of time, in the proba';e proceEoding 
itself, the intent should be more cLlarly specified. 
If for an lIescheat" under ger-eral law, more is 
required. The C.A.J. draft was similarly ambiguous. 
Note: Pro. Code 1026 uses "escheat" only. Decisions 
or practice thereunder might be persuasive to a 
court. However, C.C.P. 1300 et seq. was later 
enacted. 

SEC. 1049. 

(a) Attorney's fees. In limiting the time of payment to 
the ult~ate distribution, the Act-niCessar11y con­
templates that services may have been performed years 
previously. If the services have been performed. and, 
as the Act'recognizes, the attorney is to be paid out 
of the res, no logical reason appears for thus post­
poning the time of payment. The Section opposes 
present provisions. It suggests proviSions giving the 
court authority "At any time after" a proceeding' is 
commenced pursuant to this article, ••• to provide 
for the payment of reasonable attorney's fees out of 
the funds so deposited or the interest of the heir tl 

etc. The precise farm was not studied. However. 
there is a res which is being conserved or whose 
title is being determined. The court should have 
continuing jurisdiction to make proper and reasonable 
awards • 

.-.1hl Is it intended that the office of 't;he Attorney 
-General be eligible for an award of attorney's fee? 
Is clarification desirable? (Minor) 

SEC. 1049.5. 

(a) The Section believes that it ur~erstands the reasons 
behind these provisions. but desires to inquire as 
to the status of an assignee for value and in good 
faith. (Minor) 

SEC. 1050. 

(a) Reference to "facts" should be deleted. The question 
- mayor may not be one of law. However, the word 

appears unnecessary. Its present may affect recent 
judicial notice amendments. 
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Reference to determining the issue as or jhe date of" 
the order does not allow fo~ the submission of cases, 
or other delay between the order and hearing. It is 
suggested that it is sufficient to provide "shall be 
determined as of the time of hearir~ on a petition 
pursuant to this artic:!.e." 

SEC. 1050.5. 

{al The Section coes not favcr the requirecer.t ~hat a 
copy of the petition accompany each req1.'!.ired notice. 
but approves such requirement in the case of notice 
to the Attorney General. The usual practice should 
p..-e,,-a11, subject to this excepti'on. . 

(b) In view of the important nature of the-procedure. 
with property rights possibly affected, "it is 

recommended that wording be added. to require. in 
all cases that notice be given by mail to the -
heirs of the decedent and devisees and legatees. 
in the same manner as upon petition for probate of 
a will; or to the heirs. in the same manner as upon 
petition for letters of administration. This. in 
addition to the C~Jrt's power to order notice. It 
seems too much to assume trJit each probate judge. 
occupied .~th many matters. will order wide spread 
notice. Traditionally. this committee has favored 
wide "notice" prOVisions, as a matter or fairness. 
where rights are to be affected. It would be well 
to follow the will pattern. that failure to give 
notice shall not be jurisdictional. 

Agenda No. 1 continued. for further information. 

The meeting adjourned at 6 p.m.; the next meeting to be 
held at 4 p.m., Monday. September 29, 1958. 
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Lav Oft'ices 

HILL, FARRER & BtJRRILL 

411 West Fif'th Street 

Los JI.ngeles 13 California 

December 5, 1958 

Professor John R. McDonough, Jr. 
EKecutive Secretary 
California Lav ReviSion CODIIl11ssion 
School of LaY 
stanf'ord, California 

Dear Professor McDonough: 

In accordance with ~our request we are t~ delivering 
12 copies of our revised mov1ne: expense study to Mr. BolIn. Two copies are 
likell1se enclosed with this letter. The remaining copies requested by 
you are beine: forwarded under separate caver. 

We will write you on Monday to COI!lIIIent on various aspects of 
the study and upon certain points raised in your letter of July 22, 195fl. 

Sincerely, 

S/ Robert Nibley 

ROBERT NIBtEl' 
of 
HILL, FARRmt & BUlUIILL 
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Law Oti'1ces 

HILL. F.AIIlUm &. BUaRILL 

411 West Fifth Street 

Los ADseles 13, C8l.iforn1a 

DeceJliber 10, 1956 

Professor John R. McDonough, ;Jr. 
Executive Secretary 
CSJ.1fornia Law Revision COIIIII1saion 
School at Law 
StaDford, California 

Dear Prof'essor McDonough: 

We are correcting SaDIe t7PosraPhical errors which we 41scovered 
in our recent study, and corrected capies will be in the uU to you 
short~. 

In the revised study we attemgted to incorporate the sugestions 
contained in )'Our letter of' July 22. 1956. With respect to :YOUI' paragraph 
Ho. 3 and also with respect to Senator Cobey's ~s. I would like to 
lUrect your attention to the article cited in the study which appeared in 
the Yale Lay Journal, l!)n1nent DaM1n Valuations in an Ale o'l Redevelopll5Ut: 
Inc1dentaJ. Losses. 67 Yale Law Journal. 61. This is an excellent 41sC1l8-
sion of' those incidental expenses which todq are U8~ not subject to 
reimbursement in condemnai:ion proceedings. 

The authors caament upon the efforts 01' sane courta to award 
inc1dent8l. expenses by :rmd1ng that they are reflected in market value. 
However. it is apparenttbat the authal'a. like the IDItIIber ot the cOlllll1s­
sion mentioned in parqraph 3 of your letter, question Ws concept. It 
a_ tbat the selling price of praperty 1a eaaent1sJ.ly a cCilQOllCllllise 
reflecting the relative bargahrlng strength 01' tbe buJer and aeller. In 
IIWIY cases the selle;o in the open IIIU'ket mq be unable to recover tor the 
incidental losses he sutters because of eOll\P8'titiOD :frail athe:r sellers. 
weakness ot market aen!ll'l, and ,,'m1] sr f'actors. 

The real problem, seemS to be whether to ecapensate owners 'lor 
incidental losses suffered in cQll/l ......... tion. 'll'bether or not these losses 
would be taetors in, a voluntary sale, IIIIQ'ely because tbe c:ondemMtion taking 
is not voluntary. There is 'a dih'erenee between a loss suffered inVolun­
tarily, tor ,the public good. and one which the owner ... 1lIII88 voluntarily 
when be sells. 

/1/.;:; 
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Profe880l' John R. ~, Jr. 
Decelllber 10, 1958 
Page Two 

Senator Cobey's camuenta al80 relate to thi8 problem. However, 
if tbe lesislature determine8 to ccmpenaate t~ owner tar such inc1deJrtal 
10ue8, it becCIIISs i.iIIliecessar.r to detem1llewbetber a C0D81deratiOll of them 
ple.y8 a part in barpJ,ruj III8de upon tbe oPen market." It '18 probably within 
the pCMIl' of the iegfalature to declde that,1Ji ~ilI& Just Ml\PSDU­
tlan 1n coademD8tlonCde8, cOn8ideration' ebould'be 81ven to 8uch ltems as 
lIlO'IiDg expeuea, lOa8' at j;1rof'lts, 1ncoIm!tn1ence arotbfto items, IIQW' 

general.l.y excluded from cOns14ei'atlon. ' , 

Seuator Cobey's de8ire that the coMeDmi:tionltuIIT be or1ente4 on 
a basls at ecOliomicas Well as lePJ, principle8 18 a facet of' a FObleIa 
which baa been ~ 118, tor.a. tiM. ' TU scope of'the cond..,-tion 
problem facinstbe ~alatu:re 18 one mwih srea1;ar '1:lIan we bid at first 
reallzed in th1a offiCe. I am sure oar prciQ:re" on 'even ~ 11ld.ted t1eJ.d 
at 1nquirT ball llCIt been rapid enouIhtoaat'1aty JOU. yet it I'lCIIr 8 .... to 
118 that pe1"be,pe mIID.1 more aapem 'Of' eoMematiOl1 law 8houlA be 8che4ul.ed 
tar study. 

'l'be t1llle which we have been able to deIrote to tbe ltuIIT bas been 
UIlexpectedly llm1 ted by varlqlul factor8, ana. we believe that IICIIII8 WIIif lIl\Iat 
be fOUDd to bave substantial portions of' tbe work doae by otJIera. yet we 
teel that we cc IIIake a contrlblltlO11 to tbe study that otben IIi8ht be 
unable to 8uppJ.;y, becauae we practice in the ('OII!'!emnetion field. 

We are llCIt concerDed with the matter of' cCl'!pMaatlon. We are 
hepw to contrlbute our aerviCS8 tOVlU'd the CCIIIIII1881on'8 obJeetive at a 
Just and workAble "C)DiIepm.:tion laY. What we are concerned vtth 18 setting 
the job done, certa1Dl.y more rap14l3 than we have been 401D& lt and 
pretera~ even more rap1dly'than our inltial thillkill& owt qJated. 

We would appreciate &1J1 8Ufl88stiOl18 you lII1aht have in this con­
nection, &lid it you are p1eM1DI to be in Loa An&eJ,e8 80011, we vuuJ.d 11ke 
to vi8it with you. Perhaps 8C1Deth1Dg could be worked 0IIt vbIIreby a person 
or perIODS could be empl.tr,(ed, under our superv1a1on it the CClBl1asion 80 
desired, to pther the necesaery lepl. andecOl'lCllllic data aDd pt it into 
torm tor incorporation 1nto the wtullT. (Ili: viev at the extent at the 
con4 ........ tion field it would 8_ that one~rBllll could be kept busy full 
t1llle on this FOjec1; tor several. IIIOJ1ttut.) We could participate, it desired 
by you, 1n lJ\1Ueat1ng areas tar 1JlI1eat1gil.tion, 81IP.Pl:11n8 aourcea of' 
_ter1&l., aaaiwtill& 1n the preparat1otl' of' ihe t1nal atuIIT aDd in drattinS 
rec~ lsslslation. 

S1Dcerely, 
s/ Robert N1bley 
RCliSd lIIBLBr 
of 
HILL, FARRm & lQUtILt 
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