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AGENDA 

for ~.eetiDS of 

CALIFORN"'"..A LAW REVISION COMMISSION 

Coronado October 8-9-10, 1958 

1. Minutes September, 1958 meeting (Enclosed herelfith). 

2. Report on Department of Finance Budget hearing. 

3. Report on Staff' personnel developments. 

4. Consideration Revised 1959 Report (To be sent later). 

5. Study No. 34(t) - Uniform Rules of Elridence (Material. sent to you 
on Sep'"..ember 25; Chadbourn Memorand\llll enclosed herewith). 

6. Study No. 37(t) - Claims Statute (Any material. received fran 
Professor Van Alstyne w:I.ll be sent later). 

7. Study No. 32 - Arbitration (Research Consultant's report enclosed 
herewith). 

8. Study No.6 - C.C.P. § 660 (See Memorandum No.1, enclosed herewith). 

9. Study No. 22 - Cut-off Date, Motion New Trial (See Memo. No.2, 
enclosed herewith). 

10. Study No. 25 - Probate Code § 259 et seq. (See Memo. No.3, 
enclosed herewith). 

11. Study No. 33 - SUrvival. of Tort Actions (See Memo. No.4, to be 
sent later). 

12. study No. 16 - Planning (See Memo. No.8 'Ictr the SEPl'EMBIm meeting 
sent to you prior to. that meeting. Additional material. w:I.ll be 
sent later). 

13. Study No. 20 - Guardians for NonreSidents. (See Memo. No. 10 for 
the Sl!:E'Tm-!BER meeting, sent to you prior to that meeting). 

14. Study No. 2l - Confi:nnation Judicial. Sales. (See Memo. No. 6 for 
the JUNE meeting sent to you prior to that meeting). 

15. Study No. 44 - Suit in Common Name. (See Memo. No. 5 for the JUNE 
meeting, sent to you prior to that meeting). 
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MINUTES OF MEETING 

of 

October S, 9 and 10, 1955 

CORONADO 

Pursuant to the call of the Chairman, there was a 

regular meeting of the Law Revision Commission on October S, 

9 and 10, 1958, at Coronado. 

PRESENT: Mr. Thomas E. Stanton •. Jr., Chairman 
Honorable James A. Cobey 
Honorable Clark L. Bradley 
Honorable Roy A.. Gustafson 
Mr. Charles H. Matthews 
Mr. Ralph N. Kleps, ex officio 

ABSENT: Mr. John D. Babbage. Vice Chairman 
Mr. Bert W. Levit 
Mr. Stanford C. Shaw 
Professor Samuel D. Thurman 

Mr. John R. McDonough, Jr., the Executive Secretary. 

and Miss Louisa R. Lindow, Assistant Executive Secretary, were 

also present. 

Professor James H. Chadbourn of the School of Law, 

University of California at Los Angeles, the research consultant 

for Study No. 34(L). was present during a part of the meeting 

on October S, 1958. 

Professor Arvo Van Alstyne of the School of Law. 

University of California at Los Angeles, the research consultant 

for Study No. 37(L). was present during a part of the meeting 

on October 9. 1958. 
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Minutes -'Regular Meeting 
October 8, 9 and 10, 1958 

Mr. Sam Kagel, the research consultant for Study 

No. 32, was present during a part of the meeting on October 

9, 1958. 

Members of the State Bar Committee To Consider the 

Uniform Rules of EVidence were present on October 8 (See 

Section I of ~linutes, infra). 
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I. JOINT MEETING OF LAW REVISION COMMISSION AND STATE BAR COI'l!MITTEE 

TO CONSIDER THE UNIFORM RULES OF EVIDENCE 

The Commission held a joint meeting Wednesday, October 8, 1958, 

with the State Bar Committee To Consider the Uniform Rules of 

Evidence (hereinafter·referred to as State Bar Committee) to discuss 

the various Rules and subdivisions thereof of the Uniform Rules re­

lating to hearsay upon which the Commission and the State Bar 

Committee were not as yet in agreement. At the joint meeting the 

members of the Commission and State Bar Committee considered the 

memorandum prepared by the Executive Secretary dated September 23, 

1958 relating to matters for discussion at the Joint meeting and 

the Summary of Action taken by the Law ReVision Commission and the 

State Bar Committee dated September 24. 1958. 1A copy of each of 

these items is attached hereto.) 

The following members of the State Bar Committee To Consider 

the Uniform Rules of Evidence were present at part or all of the 

joint meeting: 

Joseph A. Ball 
Stanley A. Barker 
Benjamin C. Duniway 
Carlos R. Freitas 
J. E. Simpson 

Not present: 

Lawrence C. Baker 
Morse Erskine, Sr. 
William J. Hayes 

-3-

Otto M. Kaus 
H. Pitts Mack 
Robert H. Patton 
Herman S. Selvin 
John B. Bates 

Ingemar E. Hoberg 
Stuart L. Kadison 
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Minutes --Regular Meeting 
October 8, 9 and 10, 1958 

The Commission and State Bar Committee first discussed the 

following Subdivisions of Rule 63 on which both groups were 

theretofore in agreement 1n principle but not in complete agree­

ment as to form: 

1. Subdivision (2) of Rule 63: After discussio~the State Bar 

Committee concurred in the Commission's action of 7/19/58. 

2. Subdivision (3) of Rule 63: After discussio~the State Bar 

Committee concurred in the Commission's action of 7/19/58. 

3. Subdivision (7) of Rule 63: After discussio~the State Bar 

Con~ittee concurred in the Commission's action of 9/6/58. 

4. Subdivision (9) of Rule 63: After diecussio~the Commission 

and the State Bar Committee agreed to approve SubdiVision (9) in 

the following form: 

(91 Vicarious Admissions. As against a party, a statement 

which would be admissible if made by the declarant at the 

hearing if 

(al the statement concerned a matter within the scope 

of an agency or employment of the declarant for the party 

and was made before the termination of such relationship, 

or 

(b) the statement is that of a co-conspirator of the 

party and (1) the statement was made prior to the termina­

tion of the conspiracy and in furtharance of the common 

object thereof, and (2) the statement is offered after 

-4-
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October 8, 9 and 10, 1958 

proof by independent evidence of ~he conspiracy and 

that declarant and the party l'rere both parties to the 

conspirac~r at the time the statement was reade, or 

(c) in a civil action, one of the issues between the 

party and the proponent of the evidence of the state­

ment is a legal liability of the declarant, and the 

statement tends to establish that liability; 

5. Subdivision (13) of Rule 63: After discussion, the 

Commission and the State Bar C~~ittee agreed to approve Sub­

division (13) in the following form: 

(1) Business Records. A writing . 
otfe~ed as a record of an act, 
condition or event if the 
custodian or other qualified 
witness testifies to its 
identity and the mode of its 
preparation and if the judge 
finds that it was made in 
the regular course of business; 
at or near the time of the act, 
condition or event, and that 
the sources. of information, 
method and time of preparation 
were such as to indicate its 
trustworthiness. 

The Commission's action was taken on a motion made by 

Senator Cobey and seconded by Mr. Matthews that the Commission 

approve Subdivision (13) of Rule 63 as revised. The motion 

carried: 

-5-
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Aye: 

No : 

..... 

Minutes -Regular Meeting 
October 8, 9 and 10. 1958 

Bradley. Cobey, Gustafson. Matthews. Stanton 

None 

Not Present: Babbage. Le'~t, Shaw. Thurman 

6. Subdivision (14) of Rule 63: After discussion, the 

Commission and the State Bar Committee approved Subdivision (14) 

in the following form: 

(14) Absence of Business Record. 
Evidence of the absence from 
the records of a business'of a 
record of an asserted act. 
eYent or condition, to prove 
the non-occurrence of the act 
or event. or the' non-existence 
of the condition, if the judge 
finds that it was the regular 
course of that bUSiness to make 
records of all such acts. events 
or conditions at the time thereof 
or l'lTithin a reasonable time· there­
after, and to prese~le them. and 
that the records of the business 
were prepared from such sources 
of information and by such methods 
as to indicate their trustworthi­
ness; 

N.B. The Commission stated that:,in its explanatory notes 
to Subdivision~4 it would report that it has omitted 
mention of a "memorandum" because the definition of 
"writing" in Subdivision ~3) of Rule 1 is so broad as 
to make Ilmemorandum" surplusage in Subdivision ~4 of 
Rule 63. 

The Commission's action was taken on a motion made and seconded 

that the Commission approve Subdivision (14) of Rule 63 as proposed. 
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c Minutes -'Regular Meeting 
October 8. 9 and 10, 1958 

The motion carried: 

Aye: Bradley, Cobey, Gustafson, Matthew~Stanton 

No: None 

Not Present: Babt,age, Levit. Shaw, Thurman 

7. Subdivision (24) of Rule 63: After discussion, the State 

Bar Committee concurred in the Commissionts action of 7/19/58. 

8. Subdivision (29) of Rule 63: After discussion, the State 

Bar Committee concurred in the Commission's action of 7/19/58. 

~: It was agreed that the period after Itmatter" should 

be eliminated. 

The Commission and the State Bar Committee then discussed the 

following Subdivisions of Rule 63 on which there had theretofore 

been some disagreement in principle between the two groups: 

1. Subdivision ill of Rule 63: After discussion, a proposal 

was made that Subdivision (1) be approved in the following form: 

(1) Previous Statements of Witnesses at 
the Hearing. When a person is a 
witness at the hearing. a statement 
made by' him, though not made at the 
hearing, is admissible to prove the 
truth of the matter stated, provided 
the statement would have been ad­
missible if made by him while tes­
tifying and provided further 

(a) the statement is inconsistent 
with his testimony at the 
hearing and is offered in 
compliance with Rule 22, or 

(b) the statement is offered after 

-7-
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c Minutes -'Regular Meeting 
October e, 9 and 10, 1958 

evidence of a prior inconsis­
tent statement or of a recent 
fabrication by the witness has 
been received and the statement 
is one made before the alleged 
inconsis~ent s~atement or fab­
rication and is consistent with 
his testimony at the hearing. 
or 

(c) the statement concerns a matter 
as to which the witness has no 
present recollection and is a 
writing which was made (1) by 
the witness himself or under 
his direction or (2) by some 
other person for the purpose of 
recording the witness's state-
ment at the time it was made or 
(3) at a time when the facts re­
corded in the wDting actually 
occurred or at such other time 
when the facts recorded in the 
~nriting were fresh in the witnessts 
memory. 

The State Bar Committee approved Subdivision (1) in this form. 

A motion that the Commission approve it was made by ~~. Matthews 

and seconded by Mr. Gustafson but failed to carry. 

Aye: Gustafson. Matthews, Stanton 

No: None 

Not Present: Babbage, Bradley, Cobey, Levit, Shaw, Thurman 

2. Subdivision (4) of Rule 63: After discussion, the 

Commission by unanimous vote reaffirmed its intention. as present­

ly advised, to recommend that Subdivision (4) be enacted in the 

.~- following form: 

-8-
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Minutes -"Regular M~eting 
October 8, 9 and 10, 1958 

Spontaneous Statements. A statement 
(al which the judge finds was made 
while the decla.rant ,,,as perceiving 
the event or condition which the 
statement narrates, describes or ex­
plains, or (b) which the judge finds 
purports to state what the declarant 
perceived relating to an event or 
condition which the statement nar­
rates, describes or explains, and 
was made spontaneously w~ile the 
declarant was under the stress of a 
nervous excitement caused by such 
perception. 

The State Bar" Committee concurred with the action of the 

Commission except that it would insert prior to tlA statement" 

the words tllf the declarant is unavailable as a witness or tes­

tifies that he does not recall the event or condition involved." 

3. Subdivision (6) of Rule 63: After a discussion of the 

proposed SUbstitute for Subdivision (6) of Rule 63 approved by 

the Commission 9/6/58, the Southern Section of the State Bar 

Committee agreed to concur therein. However, because of in­

sufficient representation of the Northern Section it was agreed 

to defer final action of the State Bar Committee on Subdivision 

(6). 

4. Subdivision (10) of Rule 63: After discussio~all 

present agreed that Subdivision (10) should be approved in the 

following form: 

(10) Declarat ons A ainst Interest. 
f the dec arant is not a party 

to the action and is unavailable 
as a witness, and if the judge 
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finds that the declarant had 
sufficient knowledge of the 
subject, a st~.ternent which the 
judge finds was at the time of 
the statement so far contrary 
to the declarant's pecuniary 
or proprietary interest or so 
far subjected him to civil or 
cri~minal liability or so far 
rendered invalid a claim by 
him against a~lOther or created 
such risk· of Making hL~ an object 
of hatred, ridicule or social 
disapproval in the community 
that a reasonable man in his po­
sition would not have made the 
statement unless he belleved it 
to be true. 

A motion made by Senator Cobey and seconded by Mr. Matthews 

C that the Commission approve the insertion of 1IExcept as against 

the accused in a criminal proceeding" at the beginning of 

Subdivision (10), did not carr-I: 

c 

Aye: Bradley, Cobey, Matthews, Stanton 

No: Gustafson 

Not Present: Babbage, Levit, Shaw, Thurman 

Inasmuch as the Northern Section of the State Bar Committee 

was not sufficiently represented, the action taken with respect 

to Subdivision (10) is not to be deemed the final action of the 

State Bar Committee. 

5. Subdivision (2~ of Rule 63: After discussion, the 

Commission decided to adhere to its action of 9/6/58. The 

-10-
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Minutes --Regular Meeting 
October 8, 9 and 10. 1958 

members of the State Bar Committee present declined to concur, 

taking the position that while a judgment of previous conviction 

is relevant and has some probative value it is too prejudicial to 

admit as an exception to the hearsay rule. The State Bar Committee 

suggested that if the Commission does recommend Subdivision (20) 

of Rule 63, it should be revised to make it clear that a judgment 

admitted thereunder is not conclusive but merely evidence; it was 

suggested that this might be done by inserting lias tending" before 

"to prove. 1I 

-11-
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Minutes --Regular Meeting c= October 8, 9 and 10, 1958 

I I. ADMINISTRATIVE MATTERS 

A. Correction and Approval of Minutes of September 

5-6 Meeting: The Committee considered the minutes of the 
....-

September 5 and 6 meeting. (A copy of which is attached 

hereto.) During the discussion of the portion of the minutes 

relating to Study No. 58(L) (Codification of Grand Jury Law) 

Subparagraph (3) was, at the suggestion of }~. Kleps, revised 

to read: "There should be a separate article in the Penal 

Code which will apply in each county in which a jury commis­

sionar is appointed pursuant to Section ~04a of the Code of 

Civil Procedure and in each county in which the secretary of the 

judges of the superior court performs the duties of jury commis­

sioner pursuant to Section 69893 of the Government Code." 

The minutes of the September 5-6, 1958 meeting were 

then unanimously approved as corrected. 

-12-
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B. Staff Personnel Developments: The Commission 

considered a proposed draft letter relating to the position 

of the Executive Secretary which Dean Spaeth proposes to 

send to the deans of about 36 law schools. The Commission 

also considered a memorandum relatir~ to the position which 

is to be sent with the letter. During the course of the 

~iscussion the question arose whether the letter and enclosure 

should be sent to other groups (e.g., members of the National 

Legislative Conference). It was agreed that the Executive 

Secretary should discuss this question with Mr. Kleps. 

It was also agreed that the clause "at the outset" 

,- should be deleted from the second paragraph of the draft letter 
\..... 

r-

and that the phrase "Because he works on his own without direct 

and continuous supervision from the COmmission,1t should be 

deleted from the last paragraph of the memorandum. 

The Executive Secretary then reported that the State 

Personnel Board had approved the Commission's request to 

establish a position of Assistant Executive Secretary at the 

Grade 4 level. After the matter of filling the position was 

discussed the following matters were agreed upon: 

1. Dean Spaeth's letter relating to the Executive 

Secretary should not include reference to the second position 

available on the Commission staff. 

2. The Executive Secretary should ascertain whether 

\,- the Commission can make an interim appointment. 

-13-
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October 8, 9 and 10, 1958 

The C~~ission should not confine its search 

for the right person for this position to state civil service 

employees in the offices of the Legislative Counsel and the 

Attorney General. Rather, inquiries should be made as to the 

existence of interested and qualified people in such other 

places as government offices (e. g., offices of district 

attorneys and county counsels), law clerkships, private 

practice and the law teaching profession. 

-14-
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C. Budget £or Fiscal Year 1959-60: The Executive 

Secretary reported that the Chairman and he attended a 

Department o£ Finance budget hearing on September 17, 1958 

and that the Commission's budget was approved as submitted, 

with the deletion o£ $5,000. £or research services because 

o£ the Commission's decision~~o seek authority £or additional 

studies from the 1959 Session o£ the Legislature. 

-15-
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D. Senate Interim Judiciary Committee: The 

Commission considered the Status Report of Studies Heretofore 

Authorized by the Legislature which contains a list of studies 

which are presently scheduled for the Commission's 1959 legis­

lative program. It' (A copy of which is attached hereto.) After 

the matter was discussed it was agreed that the Executive 

Secretary should be authorized to inform the Counsel of the 

Senate Interim Judiciary Committee of the studies which the 

Commission intends to present to the Legislature in 1959. 

-16-
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E. Printing Program: 

Minutes --Regular Meeting 
October 8, 9 and 10, 1958 

The Executive Secretary re-

ported that the printing program is at a standstill pending 

receipt of reports from the State Ear relating to various 

recommendations and studies submitted to it for its views. 

After the matter was discussed it was agreed that the Commission 

should proceed to print these recommendations and studies with­

out waiting to hear from the State Bar and that all studies 

completed prior to the 1959 Session should be sent to the 

printer immediately. 

-17-
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F. Attendance of Members of the Bar at Commission 

Meeting: From J to 5 p.m. October 10, 1958, in response to the 

Commission's invitation, several members of the California Bar 

attended the meeting and submitted suggestions for law revision 

for the Commission's consideration. These suggestions will be 

written up and placed on the agenda for future consideration by 

the Commission. 

-18-
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Minutes --Regular Meeting 
October 8, 9 and 10, 1958 

G. 1959 Report of the Law Revision Commission: The 

Commission considered Memorandum No. 5 and the revised draft 

of the 1959 Report of the Law Revision Commission. ~A copy of 

each of these items is attached hereto.) 

A motion was made by Senator Cobey, seconded by Mr. 

Bradley and unanimously adopted that the Appendix, consisting 

of the Commission's governing statute, be deleted from the 1959 

Report and be included in the Commission's second bound volume. 

It was agreed that the proposed paraphrasing of 

Government Code Sections 10330 and 10335 in Part I of the 1959 

Report should be retained. 

It was also agreed that Parts I. II, and III of the 

1959 Report were satisfactory. 

The Commission then considered Part IV. After the 

matter was discussed a motion was made by Senator Cobey. 

seconded by Mr. Bradley and unanimously adopted to approve 

Alternative B which consists of three lists of the Commission's 

studies in progress. 

It was agreed that various sections and lists in 

Part IV, Alternative B, should be relettered and renumbered 

to achieve alternative lettering and numbering of succeeding 

subparts and that "carryover" studies should be included in 

their appropriate lists, with a cross reference to their 

r- description and legislative history in earlier reports. 

-19-
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Minutes -'Regular Meeting 
Oct.ber a, , and 10, 1958 

Atter the matter was discussed it was agreed that 

supplementary reports on those studies which are to be reintro­

duced at a second legislative session should be included in the 

Commission's reports. 'It was also agreed that these supplementary 

reports should contain a statement of why the bill failed to pass 

at the earlier session but that express references to "Members of 

the Legislature" should be avoided. 

The Commission then considered whether its annual 

reports should include reports on studies discontinued for 

various reasons. After the matter was discussed a motion was 

made by Mr. Bradley, seconded by Mr. Gusta.f'son and unanimously 

adopted that this should be done. 

The Commission then considered whether a concurrent 

resolution requesting authorization to continue the studies in 

progress should be introduced in the 1959 Session in view of the 

fact that the Commission is not gOing to request authority to 

undertake additional studies. After the matter was discussed 

a motion was made by Mr. Bradley, seconded by Mr. Matthews and 

unanimosly adopted that such a resolution should be introduced 

and that Part XI should be retained in the 1959 Report. 

The Commission then considered the contents of Parts 

VI to X. After the matter was discussed the following changes 

were agreed upon: 

1. Part VI - Suspension of the Absolute Power 

C of Alienation: It was agreed that specific reference to 
-20-
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"Members of the Legislature't in the discussion of the reasons 

for the failure of A. B. 249 to pass should be deleted and 

more general statements sUbstituted. 

2. Part til - AppOintment of Administrator 1n 

Quiet Title Action: It was agreed that in the second paragraph 

"The consensus_ of opinion WaS" should be sUbstituted ;ror"It·· 

appeared to be the view of all concerned." 

It was also agreed that the word "felt" and the phrase 

"among informed persons ll should be deleted from the last paragraph 

and that the word "Accordingly" should be inserted before "The 

Commission" in the last sentence of the last paragraph. 

3. Part VIII - Effective Date of an Order Ruling 

on a Motion for a New Trial: It was agreed that no change should 

be made in the statement relating to the Governor's action. 

It was also agreed that statement of the reasons for 

the change in the Commission's recommendation should be expanded. 

4. Part IX - Codification of Laws Relating to 

Narcotics: This was approved without change. It was agreed that 

the Chairman should write to 1-!r. Crawford and tell him that the 

report is about to be sent to the printer. 

5. Part X - Codification of Laws Relating to 

Yrand Juries: It was agreed that the Staff should redraft the 

reference to the Legislative Counsel's participation and that the 

C report should state that the bill presented by the Commission will 
-21-
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make an improvement in the present law through its codification. 

A motion was made by Senator Cobey, seconded by Mr. 

Bradley and unanj~ously adopted to authorize the Chairman and 

the Executive Secretary to put the 1959 Report in final form 

and send it to the State Printer. 

-22-
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III. CURRENT STUDIES 

A. Study No. 20 - Guardians for Nonresidents: The 

Commission considered Memorandum No. 10 and the draft Recommenda-

tion of the Law Revision Commission and legislation designed to 

effectuate the Commission's Recommendation prepared by the Staff. 
v 
(A copy of each of these items is attached hereto.) After the 

matter was discussed the following action was taken: 

1. A motion was made and seconded to retain 

Chapter 10 in the Probate Code as recommended by the Staff. The 

motion carried: 

Aye: Bradley, Cobey, Gustafson, Matthews, Stanton 

No: None 

Not Present: Babbage, Levit, Shaw, Thurman 

2. A motion was made by Mr. Matthews and seconded 

by Mr. Gustafson to delete from Section 1570 of the Probate Code 

its substantive provisions relating to appointment procedure and 

to substitute therefor a cross reference to Section 1461 of the 

Probate Code. The motion carried: 

Aye: Bradley, Cobey, Gustafson, Matthews, Stanton 

No: None 

Not Present: Babbage, LeVit, Shaw, Thurman 

3. A motion was made by Senator Cobey and seconded 

,..- by Mr. Gustafson to approve revised Section 1461 of the Probat.e 
r 

-23 .. 
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Code as prepared by the Staft. (The draft incorporated tor the 

most part changes previously discussed and agreed upon by the 

Commission.) The motion carried: 

Aye: Bradley, Cobey. Gustafson, Matthews, Stanton 

No: None 

Not Present: Babbage, Levit. Shaw, Thurman 

It was agreed that the phrase "unless the time 

be shortened" in Section 1461 should be revised to read "unless 

the time is shortened. tI 

4. A motion was made by Senator Cobey and seconded 

by Mr. Gustatson to approve the draft Recommendation and to 

authorize the Executive Secretary to send this Recommendation 

and Study to the State Bar for its views, and to the State 

Printer. The motion carried: 

Aye: Bradley. Cobey. Gustatson, Matthews. Stanton 

No: None 

Not Present: Babbage, Levit, Shaw. Thurman 

-24-
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Study No. 22 - Cut-off Date, Motion for New 

Trial: The Commission considered (1) the draft Recorrmendation 

of the Law Revision Commission relating to Cut-off Date -

Motion for New Trial and (2) Memorandum No.2 which reports 

the views of the Northern Section of the Committee on Adminis­

tration of Justice thereon, -(A copy of each of these items 

is attached hereto.) 

After the matter was discussed it was agreed that 

"adverse party" in both Section 659 and Section 663a of the 

Code of Civil Procedure should be changed to "any party." 

After the matter was discussed a motion was made, 

seconded and adopted to approve the following revision to 

Section 953d of the Code of Civil Procedure: 

953d. Any notice of entry of judgment 
required by the provisions of Sections 
659 or 663a of this code, must be given 
in writing, unless written notice thereof 
be waived in writing or by oral stipula­
tion made in open court and entered in 
the minutes. 

It was agreed that the Commission's Recommendation 

should contain a paragraph acknowledging that the matter of 

amending C.C.P. § 953d had been called to its attention by the 

State Bar. 

-25-
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C. Study No. 25 - Probate Code Sections 259 et 

seg. - Nonresident Alien Heirs: The Commission considered 

October meeting Memorandum No. 3 which reports comments and 

suggestions of the Northern Section of the Committee on 

Administration of Justice on the Commission's Recommendation 

relating to Probate Code Section 259 et seg. - Nonresident 

Alien Heirs; a copy of the C.A.J. staff Memor.andum on this' 

matter dated September' 5, 1955; a copy of the minutes of the 

meeting of the Northern Section held on September 11, 1958; 

and the Recommendation of the Law Revision Commission. v (A 

c= copy of each of these items is attached hereto.) 

The Commission first considered whether a severability 

clause should be added to the bill as proposed by the C.A.J. 

After the matter was discussed a motion was made by Senator 

Cobey and seconded by Mr. Gustafson that a standard sever­

ability clause be included in the bill but not made a section 

of the Probate Code. The motion carried: 

Aye: Bradley, Cobey. Gustafson. Matthews. Stanton 

No: None 

Not Present: Babbage. Levit. Shaw, Thurman 

The Commission then considered whether the bill should 

specify the effective date of its provisions. In this connection 

the constitutionality of retroactive application of the repeal 

c= of Probate Code Sections 259-259.2 and of Article 4.5 was con­

sidered. 
-26-
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After the.ma.tter was discussed it was proposed that the follow­

ing provision be added to the bill: 

The provisions of this Act shall not apply 
to estates of decedents dying prior to its 
effective date. Nothing herein shall be 
construed to limit the power of a court to 
make appropriate orders in estates pending 
at said effective date, to protect and 
safeguard the interests of heirs, legatees, 
devisees and beneficiaries of testamentary 
trusts who are entitled to inherit or take 
under the laws of this State as they existed 
prior to the effective date of this Act. 

A motion was made by Mr. Bradley and seconded by Mr. 

Matthews to include substantially this section in the bill. 

The motion carried: 

Aye: Bradley, Cobey, Gustafson, Matthews. Stanton 

No: None 

Not Present: Babbage, Levit, Sha.w. Thurman 

The Commission then considered whether Section 1026 

of the Probate Code should be revised as suggested by the C.A.J. 

After the matter was discussed a motion was made by Mr. 

Gustafson and seconded by Senator Cobey to recommend that 

Section 1026 of the Probate Code be revised by adding the 

following proviso thereto: 

"provided, if an order impounding such 
alien's property is made pursuant to 
Section 1045, the provisions of Article 
4.5, Chapter l6 f Division 3, {commencing­
at Section 10441 and not of this section. 
shall be applicable." 
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The motion carried: 

Aye: Bradley. Cobey. Gustafson, Matthews, 
Stanton 

No: None 

Not Present: Babbage, Levit, Shaw, Thurman 

The Commission then considered whether Section 

1044 of the Probate Code should state that it is presumed that 

a nonresident alien will have the substantial benefit etc. of 

his inheritance if his country is not on the Secretary of the 

Treasuryts list, as proposed by C.A.J. After the matter was 

discussed, a motion was made by Senator Cobey, seconded by 

Mr. Gustafson and unanimously adopted not to recommend the 

enactment of such a presumption in Section 1044 of the Probate 

Code. 

The Commission then considered whether Section 

1045 of the Probate Code should be amended to authorize the 

executor or administrator to petition the court to make an 

impounding order. After the matter was discussed a motion 

was made by Mr. Gustafson and seconded by Senator Cobey to 

approve the insertion of the words "the executor or adminis­

trator, oft! before "any party in interest" in Section 1045 of 

the Probate Code. The motion carried: 

Aye: Bradley, Cobey. Gustafson. Matthews. 
Stanton 

No: None 

Not Present: Babbage. LeVit, Shaw, Thurman 
-28-
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The Commission then considered what provision should 

be made for impoundment when the will of the decedent creates 

future as well as present interests in all or part of his 

estate. After the matter was discussed at length it was agreed 

that the Staff should submit several draft provisions on the 

matter for the Commission's consideration. 

It was agreed that the Staff should draft whatever 

provision may be necessary to authorize and provide procedures 

for such sales as may be necessary to convert a nonresident 

alien's interest into cash prior to impounding it. 

The Commission then considered whether Sections 1046.5. 

c= 1047 and 1048 should be revised to provide that the rights con­

ferred by them are subject to the rights claimed in any pending 

petition filed pursuant to a Section giving a prior right. 

After the matter was discussed a motion was made by Mr. 

Gustafson, seconded by Mr. Matthews and unanimously adopted 

approving this proposal and directing the Staff to draft 

r-

provisions as are necessary to effectuate it. 

The Commission then considered the question raised 

by the C.A.J., whether the escheat provided for in Section 1048 

is a permanent escheat or an escheat which vests the interest 

in the State subject to divestment. After the matter was 

discussed it was agreed that the Commission intends permanent 

escheat and that Section 1048 should contain a provision 

~ authorizing the Attorney General to file a motion in the 
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impoundment proceeding to have the property escheated to the 

State. Accordingly, a motion was made by Mr. Gustafson, 

seconded by Mr. Matthews and unanimously adopted directing the 

Staff to draft a provision defining the type of escheat intended 

in Section 1048 and providing that the Attorney General may make 

the motion on behalf of the State to have the property vest in 

the State. 

The Commission then considered the questions raised 

by the Committee on the Administration of Justice concerning 

Section 1049 which relates to the payment of attorney's fees. 

After the matter was discussed a motion was made by Senator 

r Cobey, seconded by j-tr. Gustafson and unanimously adopted not 

to revise Section 1049. 

It was agreed that the Executive Secretary should in­

form the Northern Section of the C.A.J. of the Commission's· 

decision not to revise Section 1049 and should advise the Section 

that the Commission will give careful consideration to any specific 

revision thereof which the Committee might wish to propose. 

The Commission then considered whether the date of 

determination as to whether a person is a disqualified nonresident 

alien within the meaning of this act should be as of the date of 

the order as provided in Section 1050 or as of the date of the 

hearing as proposed by the C.A.J. After the matter was discussed 

a motion was made by Senator Cobey, seconded by Mr. Gustafson and 

C unanimously adopted not to revise Section 1050 in this respect 
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but to delete therefrom "by the facts existingll as proposed by 

the C.A.J. 

The Commission then considered whether it should accept 

the C.A.J. suggestion that Section 1050.5 should not provide 

that a copy of the petition must accompany each required notice, 

except in the case of a notice sent to the Attorney General. 

After the matter was discussed a motion was made, seconded and 

unanimously adopted that Section 1050.5 be revised to read: 

1050.5. Any petition filed pursuant to 
the provisions of this article shall be 
verified. A copy of the petition shall 
be mailed in the manner specified in 
Article 1 of Chapter 22 of Division 3 
(commending at Section 1200) of this code 
to the Attorney General, and notice of the 
filing of the petition shall be mailed to 
all persons to whom notice is required"to 
be mailed by Section 1200 of this code, and 
to such other persons, if any, as the court 
may direct. Notice of the time and place 
of hearing of the petition shall be given 
to the same persons in the form and manner 
specified in Article 1 of Chapter 22 of 
Division 3 (commencing at Section 1200) 
of this code. 

The Commission then considered the C.A.J. proposal 

that Section~18!iO.5 should be revised to require, in all cases, 

that notice be given by mail to the heirs, devisees and legatees 

of the decedent in the same manner as upon petition for probate 

of a will. After the matter was discussed a motion was made by 

Mr. Gustafson, seconded by Mr. Matthews and unanimously adopted 

to approve the proposal in principle. It was agreed that the 

C Staff should submit a revision of Section 1050.5 embodying this 

principle. 
-31-
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D. Study No. 32 - Arbitration: The Commission 

considered the research study prepared by ~~. Sam Kagel and 

its Appendix A (Excerpt from Comparison and Analysis of the 

Uniform Arbitration Act and California Arbitration Statute 

Prepared by Mr. Kagel): and "Kagel Draft with Suggested 

Revisions" prepared by the Executive Secretary. ,.I(A copy of 

each of these items is attached hereto.) 

The Commission first considered the proposed amendment 

of C.C.P. Section 1280. After the matter was discussed the 

following action was taken: 

1. Section 12S0(a): A motion was made, seconded 

and unanimously adopted that the Commission approve Section 

l2S0(a) in the following form: 

An agreement·'to settle "by arbitration 
any existing controversY'or any"con~­
troversy thereafter arising between 
the parties-is valid, enforceable and 
irrevocable, save upon such grounds as 
exist at law or 1n equity -for the"'l"e­
vocation of any contract. 

2. Sectionl2S0(b): A motion was made by Mr. 

Gustafson, seconded by Mr. Matthews and unanimously adopted 

that the Commission approve Section l2S0(b) in the following 

form: 

"Agreement" as used in this title 
includes oral and written agree­
ments to arbitrate and includes 
collective bargaining agreements. 

-32-



c 

c 

c 

-
Minutes -' Regular Meeting 
October 8, 9 and 10, 1958 

3. Section l280(c): A motion was made by Mr. 

Bradley, seconded by Mr. Gustafson and unanimously adopted 

that the Commission approve Section l280(c) in the following 

form: 

"Controversy" as used in this title 
means any claim by one of the parties 
or any question arising between the 
parties, whether such question is one 
of law or of fact. 

4. Section 1280( d) : A motion was made by Mr. 

Bradley, seconded by Mr. Gustafson and unanimously adopted that 

the Commission approve Section l280(d) in the following form: 

Unless otherwise therein provided, . 
agreements providing for valuations, 
appraisals and other similar pro­
ceedings are subject to this title. 

The Commission then discussed whether Subsection (e) 

of Section 1280 should be retained in the form proposed. It was 

agreed that Since oral agreements to arbitrate are made enforceable 

by Subsection (b), all that needs be said is that an arbitration 

award is enforceable only as provided in the statute and not by 

a common-law type action on the award. Accordingly it was agreed 

that Section l280(e) should be redrafted to so provide. 

It was agreed that ~'Ir. Kagel would do the folloWing 

prior to the ~ovember meeting: 

1. Prepare a memorandum rela~ing to the law of 

other States on the specific enforceability of 

appr~isal ~~reemen~s •. 
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2. Prepare a memorandum making a comparative 

analysis of the Uniform Arbitration Act 

and his proposed revision of. the California 

Arbitration Act. 

3. Confer with the Executive Secretary concern­

ing possible revisions in his proposed 

statutes. 

After Mr. Kagel had left, the Commission discussed 

l'Thether it would be possible for the Commission to complete this 

·.·'~.l.dy and have a recommendation to present to the 1959 Session of 

the Legislature. It was agreed that a recommendation on this 

'- matter should be deferred until 1961 if possible and that, to 

c 

this end, the Chairman and Executive Secretary should contact 

Mr. Martin Dinkelspie1 to find out if the Commission on Uniform 

State Laws would consider deferring its presentation of the 

Uniform Arbitration Act until 1961. 
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E. Study No. 37(L) - Claims Statutes: The Commission 

considered October meeting Memorandum No.6 dated October 3. 

1958; Second Progress Report on Drafting of Proposed General 

Claims Statute submitted by Professor Van Alstyne (hereinafter 

referred to as Second Progress Report~ the Proposed General 

Claims Statute as of July 22, 1958 and a document entitled 

ItAppendixlr which contained Chapter 4 of Division 3 of Title 3 

of the Government Code, the present general county claims 

" statute. (A copy of each of these items if attached hereto.) 

The Commission first considered several proposed changes 

recommended by Professor Van Alstyne in the Second Progress Re­

e port to be made to various sections set forth in the Proposed 

General Claims Statute as of July 22, 1958. After the matter 

c 

was discussed the following was agreed upon: 

1. Sections 604 and 610: After the discussion of the 

ambiguity which arises between the present proposed Sections. 604 

and 610. it was agreed that Professor Van Alstyne should redraft 

these two sections to incorporate the following: 

(a) A provision which sets out in detail the time 

1n which the governing body can act on a claim. It 

was agreed that the governing body should be able 
, 

to act more than once on a claim within the' first 

80 days after it is filed but that its jurisdic­

tion to act on a claim should terminate after the 

80th day. 
-35-
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A provision stating that nothing in the fore-

going provision should disable the governing body 

to camp~omise after the SOth day a lawsuit filed 

by the claimant. 

(c) A provision as to when a lawsuit against a 

public entity covered by the claims statute is 

premature. It was agreed that. the statute should 

provide in substance that an action on a claim 

may be filed any time after the governing body acts 

on the claim or, if the board does not act within 

the ao day period. then any time thereafter. 

In the course of this discussion it was also agreed that 

the general claims statute should contain a section specifying 

how claims shall be disposed of. In substance, it should provide 

that (1) if the claim is a proper charge against the county it 

shall be allowed in full (2) if the claim is not a proper charge 

it shall be denied (~Government Code § 29713) and .(3) 1f the 

claim is good in part and bad in part it shall be allowed in part 

and rejected in part (~ § 610 in new general claims statute). 

Professor Van Alstyne agreed to draft such a provision for the 

Commission's consideration. 

2. Section 605: It was agreed that Professor Van 

Alstyne's proposed redraft Section 605 should be accepted with 

r the following modifications: 
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(a) Subdivision (c) should be revised to read: "c. 

The date, place and other circumstances of the occur­

rence or transactions which gave rise to the claim 

asserted." 

(b) Subdivision (d) should be revised to read: ltd. 

The general description of the indebtedness, obligation, 

injury, damage or loss incurred so far as they may be 

known at the time of the presentation of the claim." 

During the discussion of the latter portion of Subdivision 

(d) and Subdivision (e) relating to the amount claimed so far as 

it may be known at the time of the presentation of the claim, two 

questions were raised (1) whether there should be provision for 

filing an amended claim subsequent to filing the original claim, 

and (2) whether there should be a provision to clarify the 

claimant's position as to whether after the governing body grants 

the claim in whole may the claimant reject the allowance and bring 

an action for a larger amount then was stated in his claim filed 

pursuant to Section 605 (d) and (e). 

It was agreed that the general claims statute should pro­

vide in substance (1) that no suit may be filed on a claim which 

is allowed in whole or that portion allowed in part, and (2) that 

after rejection in whole or part the amount claimed pursuant to 

Section 605 (d) and (e) shall not be a limitation on the amount 

which may be recovered if an action is brought. 
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It was agreed that there should not be a provision re­

lating to whether an amended claim may be filed. It was agreed 

that this is presently permitted and would doubtless continue 

to be permitted. 

3. Section 606: It was agreed that all but the last 

sentence of Professor Van Alstyne's proposed revised Section 

606 should be accepted except that "substantially" should be 

placed after rather than before "comply." 

After discussion of the proposed last sentence it was 

agreed that it should not be a part of this section and that 

Professor Van Alstyne should draft a separate section which 

will provide in substance that lack of substantial compliance 

with Section 605 precludes suit against a public entity if 

the governing body gives notice of the defects pursuant to 

Section 606 but that failure to amend the claim after such 

notice is given will not preclude suit if the claim as filed 

complies substantially with Section 605. 

4. Section 607: It was agreed that Professor Van Alstyne's 

proposed revision of Section 607 should be accepted with the last 

sentence revised to read: 

For the purpose of computing the 
time limit prescribed by this section, 
the date of accrual of a cause of 
action to which a claim relates is 
the date upon which the cause of 
action would be deemed to have ac­
crued within the meaning of the 
statute of limitations which would 
be applicable thereto if the claim 
were being asserted against a defendant 
other than a public entity. 
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5. Section 608: It was agreed that Professor Van Alstyne 

should redraft the proposed new Section 608 to provide in sub­

stance that discretionary relief may be granted: 

(al where during the time allowed for presentation 

no claim was presented and during all of such time 

the claimant was less than sixteen years of age. 

(bl where during the time allowed for presentation 

no claim was presented and during all of such time 

the claimant was physically or mentally incapacitated 

and by reason of such incapacity failed to present 

a claim within the time allowed. 

(cl where during the time allowed for presentation 

no claim was presented and the claimant died during 

such time. 

It was agreed that no discretionary relief should be avail­

able to the claimant who was civilly dead or had his civil rights 

suspended by sentence of a criminal court or who'failed to present 
<t 

the claim because of mistake, inadvertence, surprise or excusable 

neglect. 

The Commission then discussed Professor Van Alstynets 

recommendations relating to revision of the general county claims 

statute (Government Code, Title 3, Division 3, Chapter 4) (herein­

after Chapter 4). The Commission accepted his general proposal to 

repeal all provisions of the statute relating to presentation of 
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claims and to provide for claims by public employees for wages, 

etc. and for claims in connection with public assistance by author­

izing the Board of Supervisors to provide for these by rule and 

to make it unnecessary for the State or another public entity mak­

ing a claim against a public entity to make a formal claim. 

Then the Commission took the following action with respect to 

Professor Van Alstyne's proposals respecting the various sections 

in Article 1 of Chapter 4: 

1. It agreed that Sections 29700-29705, 29707, 29711. 29713-

29716 and 29720 be repealed. 

2. It was agreed that the following sections should be re-

tained, with or without amendment (see below). renumbered as shown: 

Present No. New No. 

29706 29702 
29708 29703 
29709 29704 
29710 29705 
29712 29707 
29717 29708 
29718 29709 
29719 29710 
29721 29711 

3. The following action was taken on the new Sections of 

Article 1 of Chapter 4 proposed by Professor Van Alstyne: 

(a) Section 29701: It was agreed that Professor Van 

Alstyne should delete the phrase "not~inconsistent with 

state law" and substitute therefor a statement that this 

section does not apply to cases where other statutes or 
-40-
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regulations prescribing claims filing procedures are 

specifically applicable. Otherwise, Section 29701 was 

approved. 

(b) Section 29702 and 29703 were approved. 

(c) Section 29704: It was agreed that the last sentence 

should be revised to read: ttThe clerk shall attest the 

claim with his signature and, when the claim has been 

countersigned by the chairman, shall transmit it to the 

auditor." Otherwise Section 29704 was approved. 

(d) Section 29705: It was agreed that the auditor should 

not be required to deliver the claim to the claimant and 

that "it together with" should be deleted. It was also 

agreed that a sentence should be added specifying pro­

cedure in the case of a partial allowance. Otherwise 

Section 29705 was approved. 

(e) Section 29706: It was agreed that proposed Section 

29706 should be deleted subject to reinsertion if it is 

later found to be necessary. 

(f) Section 29707: It was agreed that Professor Van 

Alstyne should make Section 29707 two separate sections. 

One section should apply to the various internal pro­

cedures and forms the board may adopt for cases where 

claims are filed pursuant to contract or ordinance and 

the other section should apply to the internal procedures 

the board may adopt for claims filed pursuant to the 

general claims statute and other statutes. 
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c 

(g) Section 29708 was approved. 

(h) Section 29709: Approved, with insertion of a comma 

after "official duty.1I 

{i} Section 29710 was approved. 

(j) Section 29711: It was agreed that Section 29711 

should read: 

UNo fee or charge shall be made or collected 
by an officer for verifying or filing any 
claim against the county." 

The Commission then considered Professor Van Alstyne's 

recommendation relating to Article 2 of Chapter 4. It was agreed 

that Professor Van Alstyne should give further thought to whether 

any provisions of this article should be revised to avoid possible 

conflict with the new general claims statute. 

It was agreed that if no substantial revision is made to the 

various sections in Article 2 the recommendation of the Commission 

should contain a caPment to the effect that these sections have 

been found not to be inconsistent with the general claims statute. 

The Commission gave preliminary consideration to several sections 

in Article 2 and took the following action: 

(a) Section 29745: It was agreed that the clause "and 

such rejection shall have the same effect as rejection 

by the board of supervisors lt should be added at the end 

of this section. 

(b) Section 29748: It was agreed that Professor Van 
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Alstyne should consider whether reference to "filing" should be 

deleted from this section to avoid a possible conflict with the 

general claims statute. 

The Commission then considered the recommendations made by 

Professor Van Alstyne with respect to Sections 53052 and 53053 

of the Government Code (Public Liability Act of 1923). After the 

matter was discussed it was agreed (1) to approve his proposed 

revision of Section 53052 and (2) to repeal Section 53053. 

The Commission then considered how the miscellaneous 

statutes relating to claims against the counties (e.g., Section 

439.56 of the Agricultural Code relating to claims for livestock 

killed by dogs) should be handled. It was agreed that Professor 

Van Alstyne should give this problem further consideration and 

submit a recommendation. 

The Commission then considered whether it should recommend 

that the statutes governing claims which are expressly excluded 

from the general claims statute be revised so that the procedure 

is consistent with the procedures prescribed in the general claims 

statute. It was agreed that no such recommendation should be 

made. 
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F. Study No. 58(L) - Codification of Grand Jury Law: 

The Executive Secretary reported that pursuant to the direction 

of the Commission three copies of the Legislative Counsel's 

draft of the bill to recodify grand =ury law were being 

distributed to each district attorney of the State under cover 

of a letter inviting the distr~ct attorney's comments, criticisms 

and suggestions and asking him to distribute the other two copies 

of the proposed codification to the judge of the Superior Court 

in his county who would, in his opinion, have the greatest in­

terest in the matter and to the jury commissioner in his county. 

The Executive Secretary then reported that there is 

a deficiency of $250.00 under the contract with the Legislative 

Counsel's office for the work done on the codification of laws 

relating to grand juries. After the matter was discussed a 

motion was made by Senator Cobey, seconded by Mr. r~tthews 

and unanimously approved to authorize the Executive Secretary 

to modify the contract with the Legislative Counsel to cover the 

$250.00 deficiency. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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STATUS REPORT OF SWDIES 
HSRETOPORE AUTHORIZED BY LEGISLATURE 

Completed studies. (Included is year presented to 
Legislature and final disposition.) 

Study No. 

2 Judicial Notice of the Law of Foreign 
Countries (1957 - passed). 

3 Dead ;Jan statute (1957 .:. failed to pass). 

4 Choice of Law Governing Survival of Actions 
(1957 - recommendation no legislation). 

5 Rights of Surviving Spouse in Property 
Acquired by Decedent While Domioiled 
Elsewhere (1957 - passed). 

7 Retention of Venue for Convenience of 
Witnesses (1957 - failed to pass). 

8 

9 

10 

13 

14 

15 

17(L) 

18(L) 

Mar! tal RFor and Against" Testimonial 
Privilege (1957 - failed to pass). 

Elimination Obsolete Provisions - Penal 
Code gg 1377-78 (1957 - passed). 

Maximum Period of Confinement in County 
Jail (1957 - passed). 

Bringir~ New Parties :nto Civil Actions 
(1957 - passed). 

Administrator in Quiet Title Action 
(Conun1ssion determined further study 
not warranted). 

Application for Attorney's Feee, etc., 
in Domestic Relations Actions (1957 -
passed). 

Inheritanoe and Gift Tax (1956 - requested 
report submitted). 

Fish and GsmeCode (1957 - passed). 
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II. Studies presently scheduled tor the Commission's 1959 
legislat1ve program. (Included also is date of 
legislative authorization.) 

Study No. 

1 Suspension of Absolute Power of 
Alienation (1955). 

6 Effective Date of Order Ruling on 
r,!otion for l;ew Trial (1955). 

11 Corp. Code 88 2201, 3901 
Assets (1955). 

Sale of 

16 Planning Procedure Where No Planning 
Commission (1955). 

19 Penal and Vehicle Code Overlap (1956). 

20 Guardians for Nor~esidents (1956). 

21 Confirmation Partition Sales (1956). 

22 Cut-off Date. Motion New Trial (1956). 

24 

25 

31 

32 

37{L) 

44 

56(L) 

58(L) 

Mortgages Future Advances (1956). 

Probate Code § 259 -- Right Nonresident 
Aliens to Inherit (1956). 

Doctrine Worthier Title (1956). 

Arbi tra ti on (1956). 

Claims Statute (1956). 

Sui t in Common l,ame (1957). 

Narcotics Law (1957). 

Codification of Grand Jury Law (1957). 

III. Studies in progress which are not presently scheduled 
for the Commission's 1959 legislative program. (Included 
also is date of legislative authorization.) 

Study No. 

12 Taking Instructions to Jury Room 
(1957 - withdrawn for further study). 
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Study No. 

23 

c 26 

27 

28 

29 

30 

33 

34(L) 

35(L) 

36(L) 

38 

39 

40 

c 41 

42 

43 

45 

46 

47 

48 

49 

50 

51 

52(L) 

c 

Rescission of Contracts (1956). 

Escheat - What Law Governs (1956). 

Putative Spouse (1956). 

(Consolidated with Study No. 36) 
Condemnation (1956). 

Post-Convic tio!! Sanity Hearings (1956). 

Cus tody Jurisdic ti on (1956). 

Survival of Tort Act~ons (1956). 

Uniform Rules of Evidence (1956). 

3abeas Corpus (1956). 

Condemnation (1956). 

Inter Vivos Rights - B 201.5 Property (1957). 

Attachment, Garnishment, etc. (1957). 

No ti ce of Alibi (1957). 

Small Claims Court Law (1957). 

Rights of a Good Fai~~ Improver (1957). 

Separate Trial Iss~e Insanity (1957). 

Mutuali ty re SpecUic Performance (1957). 

Arson (1957). 

Civil Code !J 1698 (Contract in ,"iri ting) 
(1957). 

Juvenile Court Proceedings (1957). 

Rights or Unlicensed Contractor (1957). 

Rights of Lessor Upon Abandonment by 
Lessee (1957). 

Right of Wife to SUe for Support After 
Ex Parte Divorce (1957). 

Sovereign Immunity (1957). 
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Study No. 

53(L} . 

54(L) 

55(L) 

57(L) 

59 

60 

61 

Whether Personal Injury Damages Should 
Be Separate Property {Deferred by 
Commission) ,(1957). 

Use Term "\'lard Juvenile Court" (1957). 

?ower to Deny New Trial on Condition 
Damages Be Increased (1957). 

Law Relating to Bail (1957). 

Service of Process by Publication (1958). 

Representation Relating to Cred! t 01' 
Third Person (C.C.P. 8 1974) (1958). 

Election 01' Remedies Where Different 
Defendants (1958). 
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october 3, 1958 

(All sections in Code of Civil Procedure) 

1280(a) All agreement t? settle by arbitration any existing con­

troversy or any controversy thereafter arising bet1leen the parties IIlIallo 

lie ~ valid, enforceable and irrevocable, save upon such grounds as 

exist at law or, in equity for the revocation of any contract. 

(b) "Agreement" as used in this title includes aa oral and 

Wt'itten agreement!, to arbitrate and includes a collective bargainin8 

agreement!,. 

(c) "controversy" as used in this title means any claim by one of 

the parties to the agreement against the other or any question ariBing 

bet1leen the parties, whether such question is one of law or of fact. 

Cd) Unless otherwise therein provided, agreements providing for 

valuations, e;ppraisals and other simnsr proceedings are sUbject to this 

tiUe. 

(e) Comon law arbitra,tion is abolished. 

1282. (a) on T!8'i:loel'l petition of a party l!I&de pursuant to Section n 

1290 hereof alleging the existence and breach of an agreement 

to, arbitrate, the court shall order arbitration if it fillds that 

lIP8'R1l it finds that the right to arbitrate has been waived by the 
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1ICIV1aC 1'N't7. 

(b) The ~ issues tbat J/JIJ:1 be l'alsed on a 118'1;' .. 

peti1:1on to ClCllllPl arbitration are Ybether there ex1Bts an 

enforceable agreement to ubit:rate, whether the lI£eemept ball been 

breached and whether the "Us petitioner ,.ny ball waived ubitra-

tion. 

(0) WheD a civil actlon inVolves IU1 issue ia ... ·ap_, 
,...,itiq-'.-u_"paU .. sJJ.esed to be re1'errabl.e to arbitration, a 

party IIIII\Y I within the time prO'li4ed to answer 1'ollowinB the service 

on him 01' the e.,lau.. ple_ins in wtU,ch the issue ill raised, move 
• 

that the court ~ such action inllofu as .uah issue is llWolved. 

The court shall srant a stay' 11' an order cau,peUirIa ubltrat10n .. 

a-aU .. -,u ... " ball been made prior to the lIIOtiOl'l for a s'ta1. !!..! 
petition for an order cOllJl?ellirla ubitration is pending, the court 

shall not act upon the lIIOtion to ~ until the petition ball been 

acted UfOXl. 

1283(8) An arbitrator selected jointl1 by the parties, or by 

the court when the parties jointl1 are unable to do so, is a 

neutral·ubitrator. An arbitrator selected by a party, or the 

court, to represent a. party on a board of arbitrators is a party-

Ubitrator. "Arbitrator," as used in this title, HaU·_ 
~u_''Ua' •• ~·"-\lw".ia·""-,,, __ ·,,_,ua'.-aai-s1la11 re1'e1'! 

both to neutral-arbitrators and party-arbitrators. 
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(b) If, in 'lias ~ agreement to arb:l.trate, prov:l.s:l.on be 

made far a method of pamins ar appo:l.nting an arbitrator, such method 

shall be followed. It no method be PJ.'ovided therein, or it a method 

be provided and for ~ reason there is DO arb! trator willing and 

able to aUeai.8l'-hl1Ul-kis-iaies,-w. act, upon DUea the 

petition fUed pursuant to Section 1290 by either party to the 

e8Iltl1Wepsy: agreel!!e!lt, the court shall appoint an arbitrator who 

shall act U!lder the Bali aareement with the same force and effect 

as it he had been specifically named tberein. thlless otherwise -
provided in the agreement, the arbitration shall be by a single 

arbitrator. 

(c) When a court has been requested to appointba; a 

neutral-arbitrator the court shall nan1n ..... e j five or more persons 

parties. eI' by recosnized governmental agencies, or by pr:l.vate 

~ial associations concerned with arbitration. The parties 

shall within j !!!! da¥s of receipt of such list fran the court jointly 

select a single person by agreememt or lot tram such list, who shall 

tau be designated as the court-appointed arbitrator. If the 

parties u-a-pu1i!, faUs "-aet; to select. an arbitrator within the 

second j !!!! de;y period, the court shall appo1nt the arbitrator fran 

aaeag-tae-Beataees its list. 

is more than one arbitrator, the powers of ~ arbitrators III8iY be 
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exercilec1 bJ' a !!,lor1tr at t!Iea; UIIl •• s otberv1l. pro!14ed 1D t1le 

8f1'!ement, if reascmabl.e DOUce of all procee41Dga .. tunf..~-tIU7J' 

•• ·t.lleb4.iIo •• has beeD SiveD to all arbltratora. 

l.265.(a) Unless otherwise prov1ded _ .!! the qre8lieDt: 

(1) The neutral-arblWator lhall appoint a t1JDe arid 

place tor the .hHr1Ds aDd a1e ... nlIuvi •• -1IIlt.1I8.UY· ....... -l!3<-t.lIe 

lIuU •• -1MI-UaU caus. '"''''' ... '*'., ...... -... " .. not1ce thereof 

to be lened on the partiel perl"".' 11 or by resiatered III&1l not 

lell then t. •• 10 da¥s betore the bear1lls. Appearenee at the heariDS -
waive. luch notice. The arbitrator ~ adJourn the hearlllB troll 

t1JDe to t1JDe &I necessary, aDd, on request at a ps.1"tr &lid tor 

Soad caus. shown or upon his 0lIl1 IIIOtlon ~ postpone the heariDa 

to a time nat; later tban the date t1xed by the qreement tor 1II!*'ng 

the award or, with the COIlSent at the parties, to a later date. 

(2) The partiel are eDtitled to be heard, to :prelat 

ev1dellce aDd to crolS_examine Witn .... s appear1Ds at the hear1ns. 

Rul.. of ev1deDce aDd rulel of Judicial procedun ileed nat; be observed 

so lOlls as the hearins 111 ta1r~ cOll4ucted. 

(3) fte! neutral-arb1Waton liIaU ~ nat; obtain 

1I1t01'lll&tion, a4v'ice, or other data, trom O1Itlide tbe :preaence of the 

partiel Without diacloa1ns I ..... ~ intention to do 10 to all parties 

to the arbltration aDd obta1J1111s their conaent thereto, except tbat aD 

arbitrator ~ take Ju1icial notice at .ull-IIl4I,a"l-u-ul-pe1'IIiIo"_._ 
law matters of which a court ~ take such notice. 



c 

c 

c 

[Does tb1a (4) A party J:.s tbe right to be represented by an 
fit 
under attorney at any proeeed1Dg UDder this title, and iii waiver tllereof 
"unless" 
clause) is ineffective. 

(5) If an order directing arbitration J:.s been lIIII4e 

pursuant to Section l262(a), tile arbitrator IIIII¥ bear and detel'llliDe 

the controversy upon the evidence produced notw1 th8tanding the 

tailure ot a party duly notitied to appear. 

(6) Each party shall pay one-halt of the arbitrator's 

total expenses and tees, together with other expenses de_d necessary 

by the neutral-arbitrator, not including counsel and Witness teea, 

incurred in the conduct ot the arbitration. Costs of ,1UI-appl.'8"' .. 
petition ..... -'M·'" .... ia8:s-alllls~ii-'Unii •• taIlu to conf1rlll, 

vacate, modify or correct an award, and the proceed1.np ;p!I'8UIIllt 

thereto, sball be awarded by the court pursuant to Section 1032 

ot iiilIHleie·.'·9ivu'-Plt __ .... this code. 

el) A neutral-arbitrator lilall·ilave-iilla-p8VI.-ii. 

IIIII¥ administer oaths. -
(2) The neutral-arbitrator sball issIle subpoenal and 

subPoaaa duces tecum at tlIe requeet of q'1lWt7, or upon hi. own 

iRai __ U .. motion, in accordance with the prort8ion! ot Secti(1U 

1985 of ,u-geie--' ·;Pu'-PlteHtu8 this code. 

(3) All witnesses appearing pursuant to subpoena shall 

receive tees, lIIileage, and expenses in the __ amount and under the 

same c1rcuDustances as prescribed by law tor witnesses in c1vU 

actions in a Sl;lerior Court. Fees, m:Uease and expenses sball be 

-5-
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paid by the party at 1d!oae. request tb! Yitlle8lia .ubpoenaed. 

(~) 0t1 application of a party ui·Iu·lllNI-as-evHea •• 

1;nd;-ad .. fu-tiIl1l8Y8Jl1, a neutral-arbitrator IIIIIiY isaue a\llJ;poRas 

tor att .. naance at a depoaition of a witne8s who cannot be .UbJIo'Taed 

to, or . _a unable to attend the hear1D&j tor use as eY14ence but Dot 

tor diEcove:ry. 1I.-h-1; .... The deposition ma;y be taken in tbe JlNlner 

&D4 upon the terms de8i8D&te4 by the neutral.-arbitrator ....... -vi ..... 

w_-.~-"-.~.1;.,.-.. -'. __ ~.1I._n'HH.1;II8.lleut.q. The 

provi8ions of tAiII Code relat1Dg to depoIIitions are, 1naofar as 

. eonsistent herewith, applicable to this 8ubsection. 

(5) [No cbanp in thi8 subsection] 

J.286. (a> The award silall be in wr1t1Dg and s:l.jpled by tb! • 

arbitrators concurr1Dg therein. D aJIall iaelllie ....... 'H1'IIiBaUa·eI-.u 

.lle-l .. 1I88·1I1Ilta;I, •• et·1ie·atate what i8auea were decided by 'the 

arbitrator. The arbitrator ahall tel1ver a caw to each party per-

sOl1811l' or by registered aU, or as provided in the lIIZ'umllt. 

(b) [110 chanee here except to add "reasmable" atter "such" 

in the first IJeIltence] 

(c) 0t1 aPPlicat10n of a party made within ... !£ &ys atter 

delivery of the award to the appl1cant, the arb1trator IIIIIiY IIIOd1fy or 

correct the award upon the grounds set forth in parqrap}I.e (1) and (3) 

of subsection <a) of Section 1289. written Dotice of the application 

ailall be siven to lIke-8fiI8sua-)8riy all other partie., statins 1>bat .. 

they lIIust serve "II the1r obJections thereto, it any, within ... 10 -- -
&y. trom the service O'! such notice. &0 8UCh lIIOd1t1cation or correction 

IBY be made more than "-'J'-fiw 25 &ys after delivery ot the award -
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c 

c 

to the applicant. 

l2B7. At any time Yith1r1 ~u •• -_1Iu 90 days after the award 

18 ..... delivered to a partl be u¥-)I8I'1I,..1Ie-1I".u~" •• 1I_ may 

aakB·a-M1Ii .. -1Ie petition tbe court for an order CODt1rm1ns .. 

.. aea1lbi the award. The court abaJ.l grant such an ..... eealbaiJII 

u-vaea1lb8-1Ilae-aval'4 pe"'it1on unl.eBS vi1l1Wl-1I1Ia·1I"'-lbitle.-u .. u­

aftu-I.apeH4,.-.. 81IIIIl& ..... -upi-hlt-ll8tilJiq-8I'-...... U ... 1I .. 

awu4 a t~ petition to vacate, acd1fy or correct the award has 

been filed or 1s thereaf'ter filed batoN "'he award i. contirDled. ia 

•• a ....... if such petition baa been tiled, the coUJ't sball proceed 

as prov:ided in "'he next two sections. 

1288. (a) :Ia-eUkeJl-e#-1Iu-f.new1.Ji8-..... -1IIIa-1lllfi-aak.-aa-.... 

.... aU .. -1I .. -...... ,.-IiJ.I .. -1Iu-ani .... f.8lIY-~-1I.-1I .. -u\iV&1liea. 

Upon petition of a party the coUJ1; aball vasat. the award if it f1D4a: 

!IRon petition of a party the court eau vacate the award it it f1.nda: 

(1) WkelPB !!!!! the award vas procured by corruption, 

fraud or undue means; 

(3) WHJle ~ the arbitrator was guUty of misconduct 

in ref'usin8 to postpone the hearing, upon sutticieat cause shown, or 

in ref'usin8 to hear eviil.ence perUnent aZld material to the controversy; 

or in ensasin8 in ather s1m1lar misconduct coiItrary to the provisions 

of section l.285, which would substant1al.ly prejudice the r18b:tB of ~ 
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the petitioning parties; 

(4) WlIue That the arbitrator exceeded his powers, or -
so im,perfectly exec.uted them that a mutual, 1'1neJ. and definite avard, 

upon the subject matter submitted, was nat made. 

(b> A lIM,lea petition f'1led under this section III\ISt be 

f'1led within iIIa&ty ~s after the award is delivered to the peti-

tioner, prcwided that if the petition alleges pJl8tiea"H4-\QfIa 

corruption, f'l'aud, or undue means, eBall.-1Je-mala it ~ be til.ed 

within 3-_$1IB 90 da,ys atter such grounds are known or should have 

been known, 

(c) Where an award i8 vacated: 

(1) The court may, in its discretion, direct a 

reheariDg before a new arbitrator. H-$l!le-YaeaUea-wu-ea-8l'euU 

(2) With the consent al the parties the court may, 

in its discretion, direct a rehearing before the arbitrator who made 

the award in a case where 

~4~ 

the ground set forth in paragraph (4) ot subsection (a> of this 

Section was the ground tor vacation. A new arb1.trator sball be 

appointed as provided in Section 1283. The time within vb1ch the 

agreement requires the award to be made is appl.icable to the re­

heariDg and cClllllllences from the date of the order. 

(d) It the .mr>tion to vacate the award. is denied and no 

motion to modify or correct the award is pending, the court sball 

, 
I 
r 

I 
1 
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confirm the award. 

l.289. (a) U,pcm aet;i.n petiti~ ~ any party to the arbitration, 

made within 30 dairs a:tter delivery of a cOW of the award to the 

-lBa-parly petitioner, the court shall modifY or correct the award: 

(1) Where there was an evident miscalculation of 

figures, or an evident mistake in the description of any perBOD, tbiDB 

or property, referred to in the award; 

(2) Where the arbitrator has awerded UROD a matter 

not submitted to him, and the award 1!J8:If be corrected without 

affecting the merits of the decision upon the matters submitted; 

(3) Where the award is imperfect in a matter of fora, 

not affecting the merits of the controV'ersy. 

(b) If the uU811. petition is granted, the court Bhall 

modify and correct the award, so as to effect its intent and shall 

confirm the award as so modified and corrected. ~8e If'the 

motion is denied, the court shall confirm the award as made. 

1290. (a) "Court" as used in this title shall mean the 

follaving superior court: H-1;u-eell8'l;y-fme11lllliB8-a-eity-aai 

e~~-wRaPe1R-¥eRQ8-1i.es-aa-Ce1l8WG~ 

(l) A-_Usa petition for an order that the parties 

proceed to arbitration, aa-pevWei-iB- made pur~uant to Section l282 

(a), or a aet;lea petiti~ for the appointment of an arbitrator, 

as-p~il-1R msde pUI''3uant to Section 1283, sBall-ee-IillW.e-1;e-1;ke­

ewn ma;y be filed in the county et-1;lUs-sta'loe wherein e;!,1;a.. any 

party resides or has a place of business or wbere the asreBllleDt 
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is to be performed, or, it "'tllu ~ party baa a residence or 

place ot business in this state lind the place ot perfOl'lllllll1ce is 

not specified in the agreement, ,e-illut-ee~-d in any cOWlty in 

thi II State. 

(2) A motion for a stay of an action, as-perid. 

o made pursuant to Section 1282 ( c). shall be made to the court 

e#-tlae-8eui!y wherein the action is pending; 

(3) Any motion or petition made at'ter the cCllDllencement 

of tlut arbitration proceed1ll8s shall be made te-tl!le-ee~-ef ~ the 

county wherein the arbitration is beins, or bas been, held. 

(b) Vri tten notice of the hearins of any motion .!!!: 

petition authorized by this title Q-tlae-e8\lPt sh U be served u,pon 

the a&¥e!'ee-J!P'iIy.or other parties to the arbitration qreement 

ell'-Ms the1.~ attorney,! 11'''''8 !£ d!qs prior to the date set tor the 

hea.ri.ng. 

(c) The party II9¥iBs petitioning for an order contirmins. 

vacatins, modttyins or correcting an award shall attach to such 

Ilfiio. petition sepias a cgPY ot each ot the foUav1ng: the agree­

ment to arbitrate, the name of the arbitrator, each v itten extension 

of the time, if' any, within which to make the award, and the sward. 

(d) Any El8Uea-lI&4e-te-tlie-awn petition filed under the 

authority of this title shall be hearCl. in a SI.1l!rllal'Y W'8\Y' in the 

manner provided by law for the making and hearinli of !lIOtions, 

except as otherwise hcr.e::n expressly provided. 

-10-


