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AGENDA 

for Meeting of 

LAW REVISION COMMISSION 

San Francisco. September 5-6. 1958 

1. Minutes of July. 1958 meeting. (Sent to you July 31. 1958). 

2. Report of progress on changes in Commission Staff 
Organization. 

3. 

6. 

1959 Legislative Program. (See Memorandum No.3. sent 
to you on August 27. 1958.) 

1959 Report of Commission. (See Memorandum No.1. 
sent to you on August 22. 1958). 

1959 Agenda Resolution. (See Memorandum No.2. sent 
to you on August 22; 1958 and Supplement thereto. sent 
to you on August 27, 1958.) 

Study No 58(L) - Codtf1cation of Grand Jury Law. (See 
Memorandum No. 6,sent to rou on August 22, 1958). 

7. Study No.1 - Suspension Absolute Power of Alienation. 
(See Memorandum No.4, enclosed). 

8. Study No. 19 - Penal and Vehicle Code Overlap. (See 
Memorandum No.7, enclosed). 

9. Study No. 11 - Sale of Corporate Assets. 
No. 9 to be sent next week}. 

(See J.l:emorandum 

10. Study No. 16 - Planning. (See Memorandum No.8, enclosed.) I --, 
11. Study No. 20 .. Guardians for Nonresidents. (See Memo

randum No. 10. to be sent to you next week.) 

12. 

13. 

14. 

15. 

16. 

Study No. 23 - Rescission of Contracts. (See Memorandum 
No. 1 for the July Meeting and attachments thereto, sent 
to you prior to that meeting). 

Study No. 34(L) - Uniform Rules of Evidence. (See Memo
randum No. 5.sent to you on August 27,1958 and Supplement 
thereto to be sent to you next week). 

Study No. 38 - Inter Vivos Rights, 201.5 Property. (See 
Memorandum No. 8 for the June meeting and attachments 
thereto. sent to you prior to that meeting). 

Study No. 21 - Confirmation of Judicial Sales of Real 
Property. (See Memorandum No.6 for the June meeting and 
attachment thereto, sent to you prior to that meeting). 

Study No. 44 - Suit in Common Name. 
for the June meeting and attachment 
prior to that meeting). 

(See Memorandum No. 5 
thereto, sent to you 

17. Study No. 41 - Small Claims Court. (See Memorandum No. 11 
to be sent next week). 
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MINUTES OF MEETING 

of 

September 5-6, 1958 

SAN FRANCISCO 

-I '. 

Pursuant to the call of the Chairman, there was a 

regular meeting of the Law Revision Commission on September 5 

and 6, 1958, at San Francisco. 

PRESENT: Mr. Thomas E. Stanton, Jr., Chairman 
Mr. John D. Babbage Vice Chairman 
Honorable James A. Cobey (September 6) 
Honorable Clark L. Bradley (September 6) 
Honorable Roy A. Gustafson 
Mr. BertW. Levit 
Mr. Charles H. Matthews 
Professor Samuel D. Thurman 
Mr. Ralph N. Kleps, ex officio 

ABSENT: Mr. Stanford C. Shaw 

Mr. John R. McDonough, Jr., the Executive Secretary, 

and Miss Louisa R. Lindow, Assistant Executive Secretary, were 

also present. 

Professor James H. Chadbourn of the School of Law, 

University of California at Los Angeles, the research consultant 

for Study No. 34(L}. was present on September 6, 1958. 

The minutes of the meeting of July 18 and 19. 1958 were 
, 

unanimously approved. 
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Minutes - Regular Meeting 
September 5-6, 195a 

I. Am,lINISTRATIVE MATTERS 

A. Report of Progress on Changes in Commission Staff 

Organization: The Executive Secretary reported Mr. Harry T. 

Callahan of the State Personnel Board staff has recommended 

approval by the Board of the Commission's request to upgrade the 

position of the Assistant Executive Secretary from grade 2 to 

grade 4. The request must now formally be approved by the State 

Personnel Board which will consider the matter at its meeting of 

September 25. 
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Minutes - Regular Meeting 
September 5-6, 1958 

B. 1959 Legislative Program: The Commission considered 

Memorandum No.3 (a copy of which is attached hereto): After the 

matter was discussed it was agreed that the following studies 

should be scheduled at this time for presentation to the 1959 

Legislative Session: 

1. Suspension Absolute Power Alienation. 

11. Corporationa Code §§ 2201, 3901 
(Sale of Assets). 

16. Planning Procedure Where No Planning 
Commission. 

19. Penal and Vehicle Code Overlap. 

20. Guardians for Nonresidents. 

21. 

22. 

24. 

25. 

31. 

32. 

37(L) • 

44. 

56(L). 

5S( L). 

Confirmation Partition Sales. 

Cut-off Date. Motion New Trial. 

Mortgages Future Advances. 

Probate Code § 259 (Right Nonresident 
Aliens to Inherit). 

Doctrine Worthier Title. 

Arbitration. 

Claims Statute. 

Suit Common Name. 

Narcotics Code. 

Codification of Grand Jury Law. 

It was agreed that studies No. 23 (Rescission of 

Contracts). No. 26 (Law Governing Escheat). No. 33 (Survival 

c: of Tort ,Actions). No. 38 (Inter Vivos Rights, Probate Code 
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Minutes - Regular Meeting 
September 5·6, 1958 

§ 201.5 Property) and No. 45 (Rights of Unlicensed Contractor) 

should be included in the 1959 program if time permits. 

It was agreed that the Commission would not introduce 

a bill in the 1959 Session on the portion of the Uniform Rules 

of EVidence relating to hearsay. (See Minutes, September 5-6, 

infra, at E. Uniform Rules of Evidence.) 

A motion was made by Mr. Babbage, seconded by Mr. 

Matthews and unanimously adopted that the staff should give 

priority to all studies through No. 38 with the exception of 

studies No. 23 (Rescission of Contracts), No. 26 (Law Governing 

Escheat). No. 33 (Survival of Tort Actions), No. 34(L) (Uniform 

Rules of Evidence), No. 38 (Inter Vivos Rights. Probate Code 

§201.5 Property) and No. 45 (Rights of Unlicensed Contractor). 
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Minutes - Regular ~~eeting 
September 5-6, 1958 

C. 1959 Report of Commission: The Commission considered 
• ~emorandum No.1, and a draft of the 1959 Report of the Law 

I • 

ReVision Commission and revised pages 18, 18a thereof, relating 

to the repox·t. on ::otatut.es repealed by implication or held un

constitutional. (A copy of each of these items is attached hereto.) 

After the matter was d5.scussed the following matters were agreed 

upon: 

(1) The le~cer of transmittal should be addressed to 

His Excellency Goodwin J. Knight. 

(2) The paragraph on page 7 in Section II, Personnel 

C of Commission, should be revised to read as follows: "There was 

no change in the l'lembel'ship of the Commission in 1958. The 

membership of the Law Revision Commission is as of II ••• (with 

the date to be inserted at the time the page proof is sent to 

the State Printer). 

(3) The paragraph on page g relating to meetings of 

the Commission in 1958 should be revised to eliminate listing the 

places the Commission has met and to state that the "Commission 

met on the follOWing dates ••• in Southern California ••• and on 

the following dates in Northern California •••• 

(4) The studies listed in Section IV-A, Calendar of 

Topics of Studies in Progress, page 9, should consist of two lists. 

One list should designate those studies which the Legislature has 

directed the Law Revision CommiSSion to make; the second list should 
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I>Iinutes - Regular Heeting 
September 5-6. 1958 

designate those studies which have been authorized by the 

Legislature upon the recommendation of the Law Revision Commission. 

(5) The Report should contain a statement in Section 

IV-B. Topics Ini'cnded for Future Consideration. page 16. to the 

effect that bec;'.tlt:9 the Commission has a heavy work load which 

will require the major portion of its energies to complete during 

the current fisc~l ye{~' and during the fiscal year 1959-60, the 

Commission will not i.r.troduce at the 1959 Sessi()n of the 

Legislature a concurrqnt resolution requesting additional topics. 

(See liinuten. Septemb:lr 5-6. infra at D -- 1959 Agenda Resolution.) 

(6) An app>:lnd1x of Government Code Sections 10300-340 

relating to the J,E;.W Ro:<vision Commission should be included in the 

1959 Report. 

(7) The recommendations of the Law Revision Commission 

relating to the desirability of a separate Narcotics Code and the 

recodification of laws relating to grand juries should be included 

as separate sections in the 1959 Report. 

(8) Other minor changes in the 1959 Report should be 

made. 

The Camnission discussed whether the 1959 R~port should 

include the statement made in Section I. Function and Procedure of 

the Commission. pages 5-6, concerning the policy of sending the 

research consultant's study and the recommendation of the 

COIIlIIIission to the State Bar for its comments. A motion was made 

-6-
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Minutes - Regular Meeting 
September 5-6, 1958 

by V~. Thurman, seconded by Mr. Gustafson and unanimously adopted 

to delete this statement. 

A motion was made by Mr. Gustafson, seconded by Mr. 

Babbage and unanimously adopted to approve the 1959 Report of 

the Commission as revised. 

-7-
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September 5-5. 1956 

D. 1259 Agenda Resolution: The Commission discussed 

whether it should submit an agenda resolution authorizing 

additional studies for the fiscal year 1959-60 in view of the 

number of studies still in progress and the possibility that 

the 1959 Legislature may direct additional studies to the 

Commission. A motion was made by Mr. Bradley and seconded by 

Mr. Babbage that the Commission should not submit an agenda resolu

tion authorizing additional studies for the fiscal year 1959-60 

unless the Chairman and Executive Secretary conclude at a later 

date that circumstances have so changed as to warrant the 

c: submission of a concurrent resolution at the 1959 Session re

questing a limited number of studies. The motion carried: 

c 

Aye: 

No : 

Babbage.'Bradley,-Cobey. Gustafson. Levit. 
Matthews, Stanton, Thurman 

None 

Not Present: Shaw 

It was agreed that the item in the 1959-60 Budget of 

$5,000 for research consultant contracts should be deleted before 

presenting the 1959-60 Budget to the Legislature. 

-8-
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CURRENT STUDIES 

A. Study No. 1 - Suspension of the Absolute Power of 

Alienation: • The Conmission considered Nemorand1,llll No. 4 and a 

draft prepared by the Executive Secretary of proposed changes 

to ne~l Section 771 of the Civil Code. (A copy of each of these 

items is attached hereto.) The Commission first discussed the 

question raised by Professor Turrentine trl:th respect to the first 

sentence of the second paragraph of proposed net" Section 771 as 

it appeared in A. B. 249 which Professor Turrentine suggests 

could be construed to prohibit t~ination of an inter vivos 

trust which will not endure longer than the permissible perpetu

ities period even thot~h the settlor and all of the beneficiaries 

desired terldnation. To obviate this possible construction it 1I1aS 

agreed to approve the proposed revised draft on page 3 with the 

following revision of the first part of the second sentence 

thereof: itA provision ItPe8i"fjiq-_8JIIIIitUl_'e,,--'. express or 
implied. in an instrument creating an inter vivos trust that the 

trust shall not be terminated shall not "eY .. -ge-@i¥.,,-e" ••• -'. 

prevent terminations etc .11 

The Commission then considered whether it should rec~end 

enactment of the statute set forth on page 4 of the Executive 

Secretary's memoranc'um. It was agreed that this should not be 

C done because such a provision would unduly limit the duration of 

-9-
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SepteLber 5-6, 1958 

both.deeds of trust and business trusts. 

The ~ornmlssion then discussed the desirability of a 

provision which ~,ould allow a trust to be terminated either 

(1) upon the request of a majority or more of the beneficiaries 

(as proposed in the 3d paragraph of the revised draft on page 5 

of the cemorandum) or (2) by the court upon the petition of the 

Attorney GeDeral or any pEirson.ho would be aftectad thereby 

(tho proposed dr8£t Qf a 3d paragraph on page 6 of the memorandum). 

A motion ~l'as made by R-ir. J,evit and seconded by ir. Rabbaee that 

the Conu:lission recommend enactment of a statute which will provide 

that a trust shall be tenainatcd either upon the request of a 

C majority of the beneficiaries or by a court of competent juris

diction upon the petition of the Attorney General or of any person 

who would be affected thereby if the court finds that such 

termination would be in the public interest or in the best interest 

0: a majority of the persons who would be affected thereby. The 

motion carried: 

c 

Aye: Babbage, Gustafson, Levit, HattheNS, Thurman 

Ho: Stanton 

I"ot Present: Bradley. Cobey, Shaw 

A motion was made and seconded to approve the new 

Section 771 of the Civil Code as reyised to read as follows: 

[As in 
A.B. 
249] 

771. A trust is not invalid, either 
in whole or in part, merely because 
the duration of the trust may exceed 
the time within which future interests 
in property must vest under this tit~e, 

.. 10-
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by action of 
Commission 
supra] 

[New] 

Minutes - Regular Meeting 
September 5-6, 1958 

if the interest of all the 
beneficiaries must vest, if 
at all, within such time. 

If a trust is not limited in 
duration to the time within which 
future interests in property must 
vest under this title, a provision, 
express or implied, in the instrument 
creating the trust that the trust may 
not be terminated is ineffective 
insofar as it purports to be applicable 
beyond such time and the provision is 
wholly ineffective unless, consistently 
with the purposes of the trust, it may 
be given effect for some period not 
exceeding such time. A provision express 
or implied in an instrument creating an 
inter vivos trust that the trust may not 
be terminated shall not prevent termination 
by the joint action of the creator of the 
trust and all of the beneficiaries there
under if all concerned are competent and 
if the beneficiaries are all of the age 
of majority. 

Whenever a trust has existed 
longer than the time within which 
future interests in property must 
vest under this title 

(1) it shall be terminated 
upon the request of a majority of the 
beneficiaries. 

(2) it may be terminated by a 
court of competent jurisdiction upon 
the petition of the Attorney General 
or of any person who would be affected 
thereby if the court finds that such 
termination would be in the public 
interest or in the best interest of a 
majority of the persons who would be 
affected thereby. 

The motion carried: 
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Minutes - Rer.lar Meeting 
September 5- , 1958 

Aye: Babbage. Gustafson, Levit, Matthews, Stanton, 
Thurman 

No: None 

Not Present: Bradley, Cobey, Shaw 

It was agreed that a provision relating to jurisdiction 

or service of process in actions brought to terminate trusts under 

proposed Section 771 of the Civil Code should not be included since 

this is a collateral problem. 

-12-
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Minutes - Regular Meeting 
September 5-6, 1958 

B. Study No. 11 - Sale of Corporate Assets: The 

Commission considered Memorandum No~ 9; the revised research 

study prepared by the staff; a copy of the letter by the . 
Executive Secretary sent to Professor Jennings and Mr. Sterling; 

the replies received from Professor Jennings and Mr. Sterling; 

and a draft prepared by the Executive'Secretary of (1) a 

recommendation of the Commission relating to the requirement . 
of notice to 8hareholders when a sale of corporate assets is 

approved by written consent. and (2) legislation designed to 

effectuate the recommendation of the Commission. (A copy of 

each of these items is attached hereto.) 

After the matter was discussed a motion was made by 

Mr. Levit and seconded by Mr. Thurman that the Commission not 

recommend any change in the substantive law or that Section 

3901 be amended to state explicitly that notice to all stock

holders is not required when a sale of corporate assets is 

approved by written consent of a majority. The motion carried: 

Aye: Babbage. Gustafson, Levit. Matthews. Stanton, 
Thurman 

No: None 

Not Present: Bradley, Cobey, Shaw 

The following matters were agreed upon: 

(1) Section 2226 of the Corporations Code set forth in 

the Staff study should not be enacted. 
-13-
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Minutes - Regular Meeting 
September 5-6, 1958 

( 2) The Jeppi decision should be codified in Sections 

2201 and 3901 and Section 3904 should be amended, all as proposed 

in the Staff study. 

(3) The draft recommendation should be revised to reflect 

the action of the Commission. 

A motion was made by Mr. Babbage and seconded by Mr. 

Thurman to approve the r~vised recommendation of the Commission 

and the proposed draft as revised. 

Aye: Babbage, Gustafson. Levit. Matthews, Stanton, 
Thurman 

No: None 

Not Present: Bradley. Cobey, Shaw 

The Executive Secretary was authorized to send this study 

and recommendation to the State Bar for its views. 

-14-
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Minutes - Regular Meeting 
September 5-6, 1958 

C. Study No. 19 - Penal-Vehicle Code Overlap: The 

Commission considered Memorandum No: 7: the research study 

prepared by Mr. Robert Harris as revised by the Staff; the portion 
" 

of the April 18-19. 1958 minutes relating to this study; a draft 

prepared by the Executive Secretary of a recommendation of the , 
Commission relating to the Penal-Vehicle Code overlap and of 

legislation designed to effectuate this recommendation. (A copy 

of each of these items is attached hereto.) After the matter was 

discussed it was agreed to approve the recommendation of the 

Commission and the draft statute as proposed with one modification: 

that Section 499b of the Penal Code should contain a provision 

regarding punishment to read as follows: IIA person convicted of 

a felony hereunder shall be subject to punishment as provided in 

Section 489 of this Code." 

The Executive Secretary was authorized to send this study 

and recommendation to the State Bar for its views. 

-15-
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Minutes - Regular Meeting 
September 5-6, 1958 

D. Study No. 23 - Rescission of Contracts: The 

Commission considered Memorandum No. 1 dated July I, 1958; the 

research study prepared by Professor Sullivan; Memorandum A which 

consists of a summary of the revisions agreed upon by the Canmission 

at the June meeting; Memorandum B prepared by the Executive 

Secretary relating to the recommendations agreed upon at the June 

meeting; Memorandum C prepared by Mr. Stanton and distributed at 

the meeting which comments on the foregoing material and proposes 

that certain changes be made to the reVisions agreed upon at the 

June meeting. (A copy of each of these items is attached hereto.) 

In the course of the ensuing discussion Mr. Stanton stated that. in 

his opinion, it is necessary in view of a recent case to pres~rve 

both the right to an out~of-court rescission enforced by the court 

and the right to bring suit to obtain a rescission. 

After Memoranda A. B and C were discussed at length it 

was agreed that there was still much ground to be covered on this 

problem and that it was not. likely that any agreement could be 

reached in the near future without further study of the matter by 

all the members. A motion was made by Mr. Gustafson, seconded by 

Mr. Levit and unanimously adopted to postpone further consideration 

of this study until the Commission's 1959 Legislative Program has 

been completed. 

-16-
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September 5-6, 1958 

E. St~ No. )4(L) - ~forIII Rules of EVidence: The ec-ission con

sidered Memorandum No.5; the status report of action taken by the Le:Il 

Revision Commission and the State Bar Committee to Consider uniform Rules 

of EVidence dated July 29, 1958; the SuIamary of Action taken by the Law 

Revision CoII3IIIis8ion and the State Bar COIIDIIittee to Consider uniform Rules 

of Evidence dated July 28, 1958; a Memorandum and Supplement thereto sub

IDitted by Professor CbadboUl'll relating to prOVisions of the Code of CivU 

Procedure tbat would require repeal or modification in connection with the 

enactment of a bill based upon the hearsay provisions in the uniform Rules 

of Evidence j II Memorandum prepared by the staff relating to SUbd1viaions 

(15) and (16) of Rule 63; and a Memorandum prepared by Professor 

C CbadboUl'll on Rule 62(7). (A cOW of each of these items is attached hereto.) 

c 

The ComIDisl.lion first discussed whether a bill on a portion of the 

un1form Rules of Evidence, i.e., the Rules relat1ng to hearsay, should be 

presented 1n the 1959 Session. A motion WAS made by Senator Cobey and 

seconded by Mr. GUstafson that the ComIDission should not include any proposed 

legislation relating to the Uni:f'orm Rules of EVidence in 1ts 1959 J.esiBl.at1ve 

program. The motion carr1ed: 

Aye: Babbege, Bradley, Cobey, Gustafson, Levit, 
Matthews, stanton, Thurman 

No: None 

Not Present: Shaw 

The C0IIIII1ss10n then cons1dered the action taken by the State Bar CoIIImittee 

to st~ Uniform Rules of Evidence (hereinafter referred to as state Bar 

-17-
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CaIm1 ttee) on the various rules IUIIl subdivisions thereot relating to hears~. 

C The tollCllW1.na: action vas taken: 

c 

c 

1. Rule 62. The COIIIIIliss:Lor!. considered the tollowill8 subdivisions: 

SubUvision (4): Protessor Cbadbourn stated that he bel1eved that 

the only reterence to "public oUic1al" in the unitorm Rules ot Evidenoe 88 

drafted in Rules 63, 64, 65 and 66 is in SUbdivision (15) ot Rule 63. It 

vas agreed that it this 18 tnle "public otticiaJ. II as used therein should 

be detined in SubUvision (15) 8ZId SUbdi"\'ision (4) at Rule 62 should be 

el.iII1nated. In the course at the discussion a question vas raised as to 

the -inS at the word "municipality" in Subdivision (4) ot Rule 62. 

SUbdivision (5): The question vas raised as to whether the det1ni-

tion at "State" should also include "territories ot the tbited States" and 

"CoIIIIIonwealth at the United States." 

The staU was directed to submit a report with regard to the 

questions raised concernill8 SUbdiviSions (4) and (5) at Rule 62. 

SUbdivision (6): It was agreed that this SUbdivision will be 

reviewed when the t1nal torm at SUbdivision (13) ot Rule 63 has been fI8l"eed 

upon. 

SUbdivision (7): Mr. stanton, notinS that under the UIlitorm Rules 

ot Evidence (Rule 17) a person is disqualified as a witness only it he is 

incapable ot expressinS himselt so as to be understood or iIIincllll&ble ot 

understand1nB the duty at a witness to tell the truth, raised the question 

whether the phrase "(b) distualitied from testify1ns to the matter, ••• " 

i8 intende4 to make the hear~ declaration at a person admiSSible even 

though at the t:lJne he made the statement he would have been disqualitied 

from tesUfy1ns to the matter and, 1£ so, wI:Iether this is desirable. This 

-18-



r -"--

c 

c 

Minutes - Regular Meeting 
September 5-6, 1958 

raised the question of what the present law on this matter is and a motion was 

made by Mr. Babbege, seconded by senator Cobey and unanimously adopted that 

Professor Chadbourn be requested to submit 11 report reviewing what the courts 

have held is the effect on the admissibility of otherwise admissible hearsay of 

the fact that at the time the extrajudiciBl statement was made the declarant 

would not have been competent to testify to the same matter. In the course of 

the discussion Mr. Gustafson suggested that 1:f' it is desired to make hearsay 

inadmissible under such circumstances this could be accomplished by revising 

Subdivision (2) of Rule 62 to read: '''Declarant' is a person who makes a state-

ment at a time when he would not have been disqualified as a witness." 

It was agreed that "to be present" and "then existing" sbo1,1ld be 

deleted from Subdivision (7) (1st paragraph) as surplusage and that the coma 

following the word "hardship" should be deleted from the second paragraph of 

SUbdivision (7). 

A motion was made by Mr. Babbage, seconded by Mr. Gustafson. and unan-

1mously approved to insert "act or" following the word "culpl1ble" in the second 

paragraph of SUbdivision (7). 

A motion was made by Mr. Gustafson and seconded by senator Cobey to ap

prove SUbdivisions (1) through (7) of Rule 62 as revised, subject to such further 

revisions of subdivisions (4), (5), (6) and (7) as may be agreed upon 'When the 

reports of the staf:f' and the Research Consultant have been received and Subdivi-

sian (13) of Rule 63 has been put 1n final torm. The motion carried: 

Aye: Babbage, Bradley, Cobey, Gustafson, Levit, Matthews, 
Stanton, Thurman 

No: None 

Not Present: Shaw 

2. SUbdiVision (6) ot Rule 63. After the differences between the prior 

action of the Commission and the action at the State Bar C~1ttee were dis

-19-
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cuss84 at length a motion was made by Mr. Gustafson and sBeonded by Mr. 

Bl'adley to treat incr:lJDinating extrajudicial statements of cr1miDal defendants 

se}larately in Subdivision (6) as proposed by the Commissioners on lliliform State 

Laws and to recommend enactment at the following: 

(6) Confessions and other Adm1ssions in Criminal 
Prcx:eedings. In a cr3m3 iiii1 proceeding. as against the 
accused, a previous statement by him relative to the 
offense charged, unless the Judge finds, pursuant to 
the procedures set forth in Rule 8. (a) thet the 
statement was made under circumstances likely to 
cause the defendant to make a false statement, or 
(b) that the statement was made under such circum
stances that it is inadmissible under the Constitu· 
tion at the United States or the Constitution ot 
this State. 

The motion carried: 

Aye: Babbage, Bradley, Cobey, Gustafson. Matthews, 
Stanton, Thurman. 

No: LeVit 

Not Present; Shaw 

3. SubdiViSion (1) ot Rule 63. A motion was made by Mr. Gustafson and 

seconded by Senator cobey to approve SUbdiVision (7) ot Rule 63 in the 

modified form proposed by the State Bar COIIlIIIittee with the insertion at "in 

Civil Actions" in the title. The motion carried: 

Aye: Babbage, Bradley, cobey, Gustafson, Levit, Matthews, 
Stenton, Thurman 

No: None 

Not Present: Shaw 

4. Subdivisions (9) and (9.1) ot Rule 63. A motion was made by Mr:-. 

r 
"- Babbage and seconded by Senator Cobey to approve SUbdivision (9.1) as proposed 
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by the State :Bar COIIIIlIittee illprillcip1e. The motion carried: 

Aye: llabbage, Bradley, Cobey, Gustafson, Levit, Matthews, 
Stanton, Thurman 

No: None 

Not Present: Shaw 

It was agreed that if possible Subdivision (9.1) of Rule 63 should be 

inserted ill Subdivision (9) of Rule 63 as clause (b) (with such reviSion 

in form as III1ght; be necessary to fit it into Subdivision (9» bu:t; if' Ws is 

not practicable then SUbdivision (9.1) should be a separate subdivision of 

Rule 63 and revised to include the phrase "a statement 'Which would be ad-

m1ssible if made by the declarant at the hearill8 if • • • ." 

5. SUbdivision (10) of Rule 63. A motion was made by Mt-. llabbage and 

seconded by Mr. Bradley to reaffirm the prior action of the COIDIIlission and 

to disapprove the following portion of Subdivision (lO) of' Bule 63 as proposed 

by the State :Bar COIIIIlIittee: "Except as against the accused in a criminal 

proceed1ll8. II The motion carried: 

Aye: Babbage, Bradley, Cobey, Gustatson, Levit, Matthews, 
Stanton, Thurman 

No: None 

Not Present: Shaw 

A motion was made by Senator Cobey and seconded by Mt-. Levit to delete 

the limitation which providee that a declaration against illterest is admissible 

only when a declarant is unavailable. The motion did not carry: 

Aye: llabbage, Cobey, Levit 

Pass: Gustafson, Matthews 
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No: Bradley, Stanton, Thurman 

Not Present: Shaw 

A motion was made by Mr. llabbage and seconded by Mr. Thurman to ree.f'1'1rm 

the prior action of the commission and to disapprove that portion of Sub

division (10) of Rule 63 as modified by the State Bar committee which requires 

a finding of sufficient knowledge of the subject on the part of the declarant. 

The motion did not c!U'1'j': 

Aye: Babbage, Levit, Matthews 

No: Bradley, Cobey, Guste.1'son, Stanton, Thurman 

Nat Present: Shaw 

A motion was made by Mr. llabbage and seconded by Senator Cobey to approve 

that portion of SubdiVision (10) of RUle 63 as modified by the State Bar 

Committee which would require a finding of sufficient knOWledge of the subject 

on the part of the declarant. The motion carried: 

Aye: Babbage, Bradley, Cobey, Guste.f'son, Matthews, 
Stanton, Thurman 

No: Levit 

Not Present: Shaw 

A motion was made by loft'. Gustafson and seconded by Senator cobey to 

reaffirm the prior action of the Commission and to disapprove the proposal of 

the state Bar Committee to strike out that portion of Subdivision (10) of 

RUle 63 which relates to a statement Which would make the declarant an "object 

of hatred, ridicule, etc." The motion carried: 

k/e: Bradley, Cobey, Gustafson, Levit, Matthews, 
Stanton, Thurman 
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Not Present: Shaw 

Minutes - Regular Meeting 
September 5-6, 1958 

The Commission concurred in the State Bar Committee proposal to sUbsti

tute "statement" for "assertion" in Subdivision (10). 

6. Subdivision (15) of Rule 63. The Commission discussed the staff' 

memorandlDll relatinS to Subdivision (15). A motion was made by Mr. Levit 

and seconded by Senator Cobey to approve Subdivision (15) of' RUle 63 as 

revised to read: 

(15) Reports of PUblic otticers and ElD:J>loyees. Subject to 
R\Il.e 64, statements of tactscontained in a written report 
made by a public officer of the United states or of a state 
or territory of the United states, if' the judge finds that 
the DlBkinS thereof was within the scope ot the duty of' such 
officer or eJI\tIloyee end that it was his duty (a) to perform 
the act reported, or (b) to observe the act, condition or 
event reported, or (c) to investigate the facts coneerninS 
the act, condition or event. 

The motion carried: 

Aye: Bradley, Cobey, Gustafson, Levit, Matthews, 
stanton, Thurman 

No: Babbage 

Not Fre sent: Shaw 

7. Subdivision (16) of Rule 63. The Commission discussed the staff' 

1IleDIOl'e.ndum relatinS to Subdivision (16). A motion was made by Mr. Levit and 

seconded by Mr. Babbage to approve SUbdiVision (16) of R\Il.e 63 as revised to 

read: 

• 

(16) Filed Reports, Made by Persona Ex:clusively Authorized. 
SUbject to RUle 64, writ1ilis iII8dEi bY persons othii' tb&n: public 
officers or employees as a record, report ot finding of tact, 
it the Judge finds that (a) the DlBker was authorized by statute 
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Minutes - Regular Meeting 
September 5-6, 1958 

of the United States or of a state or territory of the 
United States to perform, to the exclusion of persons 
not so authorized, the functions reflected in the writing, 
and was required by statute to file in a designated 
public ottice a written report of specified matters 
relating to the performance of such functions, and (b) 
the writing was made and filed as so required by the 
statute; 

The motion carried: 

Aye: ]3abbage, Bradley, Cobey, Gustafson, Levit, Matthews, 
Stanton, Thurman 

No: None 

Not Present: Shaw 

8. subdivision (20) of Rule 63. The COlDIIlission discussed whether ad

mission of evidence of a final judgJnent adjudging a person guilty of a felony 

should be made subject to the requirements of Rule 64. A motion was made by 

Mt'. Levit and seconded by Mr. Gustafson to make SUbdivision (20) of RUle 63 

subject to RUle 64 and to provide that evidence of a final judgment adjudging 

a person guilty of a felony is admissible as an exception to the hears~ rule 

unless such tact is admitted. The motion carried: 

Aye: ]3abbage, Bradley} Gustafson, Levit, Matthews, 
Thurman 

No: Cobey} Stanton 

Not Present: Shaw 

A motion was made by Mr. Levit and seconded by Mr. Gustafson to approve 

SUbdiVision (2O) of Rule 63 as revised to read: 

(20) Judgment of Previous Conviction. SUbject to RUle 
64, evidence of a final judgment adjudging a person 
guilty of a felony to prove, against such person, any 
fact essential to sustain the judgment, unless such 
fact is admitted. 
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Minutes - Regular Meeting 
Septelllber 5-6, 1958 

.Aye : Bradley, Gustafllon, Levit, stanton, Thurman 

No: Babbage, Cobey, Matthews 

Not Present: Shaw 

9. SUbdivision (27) ot Rule 63. A motion was made by Mr. Babbage and 

seconded by Mr. Thurman to approve SUbdivision (27) of Rule 63 as proposed by 

the state Bar COIIIIlI1ttee. The mot1on carr1ed: 

.Aye: Babbage, Bradley, Levit, Matthews, stanton, Thurman 

No: Cobey, Gustafson 

Not Preeent: Shaw 

10. Rule 64. Approved with amendment to reter also to except10ns (20) 

and (29) of Rule 63 and subject to the intention to further amend Rule 64 to 

make it clear that it does not 11:n1t any right to discovery conferred by the 

1957 statute. The staff was requested to propose an appropriate form of 

amendment for this purpose. 
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P. Study No. 58(L) - Codification of Grand Jury Law: The Commission 

considered Memorandum No.6 and a proposed Title 4, Part 2 of the Penal Code 

drafted and sul:Gitted by the Legislative Counsel. (A copy of each of these 

items is attached hereto.) Mr. Kleps reported that the proposed draft was 

nat in final form and proposed certain changes to be made therein upon 

appr<:wal of the CCIIIII1S8ion~ 

In the course of the ensuing discussion the following cheDges propoaecl 

by Mr. Kleps and others were agreed upon: 

(1) The sections of proposed Title 4 should be renumbered using the 

:a:~lable section numbers in Title 4, Part 2 of the Penal Code. 

(2) The sections in the Code of Civil Procedure relating to petit juries 

should be revised to conform to the parallel new sections in the Penal Code. 

(3) There should be a separate chspter in the Code of Civil Procedure 

relating to jury cOlllllissioners and there should be a cross reference in 

Title 4 of the Penal Code to this chspter. 

(4) The proposed new sections should be reorganized where this wUl 

make for a more logical sequence of the prarisions relating to grand juries. 

The Coanission discussed whether Sections 168 and 1324 of the Penal Code 

should be restated in Title 4. Part 2 of the Penal Code as Sections 920.12 and 

923.03 or whether there should be cross references in Title 4, Part 2 of the 

Penal Code to Sections 168 and 1324 of the Penal Code which are now applicabJ.e 

to grand Juries. It was agreed that Section 168 of the Penal Code should be 

restated in Title 4, Part 2 as proposed section 920.12. A motion was lIIIIiI.e by 
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Mr'. Bab'bsge, seconded and unanimously approved to not restate Section 1324 ~ 

the Penal. Code as Section 923.03 of Title 4, Part 2, but to have a cross 

reference to Section 1324 in Title 4, Part 2. 

The C0IIIII18Sion then discussed to what extent if III'1Y it should UI1dertake 

to clarti'y the various sections relating to grand Jury law. It was agreed 

that to clarify certain sections would require substantive revisions beyond 

the scope of the present study. A motion was made by Mr'. Gustafson, seconded 

by Mr. Matthews and .manfmously adopted that the camnission confine its at~ 

and recaumendation to the recodification ~ the existing grani Jury law. 

Respectfully submitted, 

John R. McDonough, Jr. 
EJtecutive Secretary 

I 
It 



Memorandum re Rescission of Contracts (C) 
Submitted by Mr. Thomas E. Stanton 

Subject: Critique of Critique of Recommendations 
Agreed Upon at the June 19S6 Meeting. 

Following is the long promised memorandum of the Chair

man on rescission, which has taken the form suggested by the 

above subject. My "critical examination" of the pOints made 

in Memorandum (B) has led to the following comments: 

1. I agree that it is the duty of the Executive 

Secretary to point out what seem to him to be shortcomings 

of any of the Commission's recommendations at any tille. and 

c= personally l do not teel that he should be concerned as to 

c= 

how "respectfully" it is done. The important cons1deration is 

that each point be stated as forcefully and as persuasively as 

may be necessary to compete On equal terms with the points made 

by others in the course of forlllulat1ng our reconaentiations. 

2. The term lladjudged" did not originate with Professor 

Sullivan, but ie found in Section 3406 of the Civil Code. This 

section is in a chapter entitled ·Specific Relief". and its 

purpose seems to have been to provide for and preserve the 

specific relief afforded by courts of equity in rescission 

cases. For reasons given later. I feel that the versions pre

sently recommended by the Commission should be fitted into the 

basic pattern of the Civil Code and that if this is done. some 

if not all of the problems suggested by the Executive Secretary 

will be solved. 
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c ). After reading some only of the many California cases 

dealing with rescission I am more than ever convinced of the 

wisdom of preserving the concept of the out-of-court rescission. 

Since at this pOint the view I favor has prevailed. I will not 

labor the matter. but I am still concerned that such excellent 

minds as those of McDonough and Thurman remain unconvinced. 

The case of M. F. Kempet Co. v. Los Angeles (19.51) 

3? Cal. (2<1) 696. will furnish a good illustration or my point. 

There a contractor had submitted a bid to the city for the 

performance or public work which was in the nature or an irre

vocable offer, since the contractor had also furnished a bond 

in a substantial 8I!lount guaranteeing that it would enter into 

a contract with the city for performance of the work if the 

C contract was awarded to it. The contractor made an error in 

its bid under circumstances which entitled it to rescind the 

C 

bid. Immediately upon discovering its error. the contractor 

gave the city notice of the error and of its election to rescind 

its bid. The city nevertheless attempted -to hold the contractor 

to its bid, to forfeit its bid bond and to recover damages in 

the apount of the difference between the contractor's bid and 

that of the next lowest bidder. 

The contractor sued the city for specific equitable 

relief, namely. the cancellation of its bid and the discharge of 

its bid bond. The court granted this relief upon the theory 

thE.t the prompt notice of resciSSion was efrective to resciml 

the bid and to prevent the happening of the contingency on 

which the city would have been entitled to forreit the bid bond. 

-2-
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It seelllS apparent to me that if the law were changed 

to provide that a rescission could only be accomplished by 

mutual consent OX' by a court decree, the result of the Kemper 

case would either be changed or the courts wbuld have to adopt 

a dif£erent rationale to reach the same result. In my opinion 

the COOIIIlissionshould not recommend legislation whiCh- would 

requ:l.re either of these alternatives. 

4. While. for the reaSons given a.bove, it is important 

to preserve tbe right to an out-Of-court rescission, it is 

likewise important tOpr'eserve therighttospecitic equitable 

reliet in rescission cases. 

The prOPOliled repeal otSectipn 3406 iD1ght be construed 

as aboliShing thisi"igbt. 

Section 3274 or the Civil CQde provides as follows: 

Asa ~alru.1et cf;Wl\penJiationir the .~11e£ or 
remedy provided by the-law-of tb1astate fartbe viola
tion of private rigbt8t$lldthe~8 of s.cq:ring their 
obs6l'vance;lUld specific 4nd pr'nelitive.rellet .• y be 
given in:rio other cali .. than those specified, in this 
part of the Civil Code. 

Section 3406 is the section of the Civil Code which 

expressly confers authority upon the courts to "adjudge" the 

rescission of a contract. and in vieW of the prOVisions of 

Secticn 3274, it appears important to preserve this express 

authority. 

Accordingly I propose: 

a. That Section 3406 be retained and amended to read 

:u' follows: 

3406. The rescission of a contract may be adjudged, 
on the application of a party a~ieved. in any of 
the cases mentioned in Section 1689. 
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b. That proposed section 1692 be made Section 3407 

and proposed Section 1692.5 be made Sectior. 3406. 

5. I question the accuracy of Professor Sullivan's 

statement on page 14 of his report that "it seems now to be 

settled in this State as it is elsewhere that a pre-action 

notice of rescission and an ofter of restoration is not a 

condition to an action to obtain a rescission.-

Protessor Sullivan cites the case ot ~"Iger v. Odell, 

16 Cal. (2d) lt09, in support ot this statement. 

In the Kemper case, however, the court sa.1d (37 C. 

(2d) 701-702); 

In addition, the party seeking relief aa1St 
give prompt notice or his election to reset ~d 
and must restore or ofter to restore to tha 
other party everything ot value which he 
received under the contract.· (Civ. Code W',L'u ..... 

see Mc<Lallwv. Superior Court~ l Cal.2d 3)-5JO 
[36 P'.'2Q 642,' 95A";!;;R. l019J; 
18 Cal.2d 409, 417-418 [115 P. , 
1291). 

See also the statement to the same effect in C£rruth v. -
Fritch (1950»)6 c. (2) 426, 430, which likewise cites the 

Seeger case, and King v. Mortimer (1951) 37 c. (2d) 430, 

435. which does not seem to me to be distinguishable on the 

baSis stated in footnote 41 to Professor Sullivan'S report. 

1 believe that an offer to restore benefits sho'lld be 

required in the usual case, and that such otfer should be 

excused only in cases where 1t would be inequitable to deny 

relief for failure to make such an otfer. 

Accordingly, I propose that the following 1ar.guage from 

the decision in the Carruth ease be inserted after the word 

-4-
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C "contract'l in the third line of subdivision 2 of proposed 
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c 

Section 1692: 

in any case where the court may by its 
judgment fully adjust the equities 
between the parties. 

6. To meet the point behind the second conclusion 

stated in Memorandum (B). I propose the following: 

a. That the first sentence of subdivision 3 of Section 

337 C.C.P. be changed to read: 

). An action arising out of the rescission of 
a contract in writing or to have such rescission 
adjudged, whether such action would formerly have 
been denominated legal or equitable. 

b. That a similar change be made . in the proposed re

visions of Sections 339. 427 and 537 of the C.C.P. 

THOMAS E. STANTON. Jr. 
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July 29. 1958 

Memorandum to Members of California Law Revision COIIIIIlission 
and of State Bar Committee to Consider Uniform Rules of Evidence. 

Subject: Status Report 

1. Prior to the meeting of the Ca1iforr.ia Law Revision 

Commission on July 19. 1958 the Commission and the State Bar 

Committee were in agreement with respect to the following of 

the Uniform Rules of Evidence or parts thereof: 

Rule 63 (1st Paragraph' 

Rule 63. Subdivisions {f~l (22) 
(23) 

C Rule 66 

c 

_2. As a result of action taken at the July 19 meeting the 

Commission and the State Bar Committee are now in agreement on 

the following additional Rules or parts thereof: 

Rule 6). Subdivisions 

* Commission has proposed 
minor variation in form. 

gt 
(8l 

all 

3. As a result of other action taken at the July 19 

meeting the Commission and the State Bar Committee are now 

in disagreement with respsct to the following Rules or parts 

thereof: 

-1-
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Rule 63. Subdivisions (1) 

(2) 
(4) 

-

4. On the basis of action taken by the Commission and 

the State Bar Committee prior to July 19. the two bodies were 

in disagreement on the following Rules or parts thereof and 

this disagreement was neither positively reaffirmed insofar as 

the Commission is concerned nor resolved at the July 19 meeting: 

Rule 63. Subdivisions (6) 

gl 
(10) 

( 20) 
(27) 
(30) 

Most or all of these Rules or parts thereof will be further 

reviewed by the Law Revision Commission at its September meeting. 

5. With respect to the following Rules or parts thereof 

relating to hearsay the Commission and the State Bar Committee 

are in neither agreement nor disagreement because one or both 

have not yet taken a position thereonc (Initials in parentheses 

indicate which group has not taken position.) 

Rule 62 (LRC) 

Rule 63. Subdivisions (12) (SBC) 

(
151 (Both) 

(16 (Both) 
~ 21 ~SBC) 
31) LRCJ 

Rule 64 (LRC) 

Rule 65 (SBC) 

6. What is stated above may be summarized as follows: 

-2-
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C Agreement 

63 (1st i?) 

63 O} 

6] (5) 

63 ( g) 

63 (11) 

63 (13) 

63 (14) 

63 (17) 

63 (lg) 

63 (19) 

63 (22) 

C 
63 (23) 

63 (24) 

63 (25) 

63 (26) 

63 (2g) 

63 (29) 

c 

Status not 
Disagreement yet Cla!'ified 

63 (1) 

63 (2) 

63 (4) 

63 (6) 

63 ( 7) 

63 (9) 

63 (10) 

63 (20) 

63 (27) 

63 (JO) 

-3-
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63 (12) 

63 (15) 

63 (16) 

63 (21) 

63 (J1) 

64 

65 

Respectfully submitted, 

John R. McDonough, Jr. 
~xecutive Secretary 
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July 28, 1958 

Enclosed is a "Summa.ry of Action Taken by the california 

Law Revision Commission a.'ld the california State Bar Committee 

to Consider the Unif= Rul.es of Evidence." This S>1JIRM'rY, which 

reflects action taken at a meeting of the State Bar COIJJIDittee on 

July 11 and 12 and by the Law Revision CoIImission on J'Uly .18 and 

19, should be substituted for the SIlIIIIJI8ry previously sent to 

you. 
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July 28. 1958 

SUMHARY OF ACTION TAKEN BY THE 

CALIFOR.t.JIA LAlv REVISION COMMISSION 

AND THE STATE BAR COMMITTEE TO 

CO!'WIDER THE UNIFORM RULES OF 

EVIDENCE. 
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Rule 8 

1. As proposed: 

Pr~iminary Inquiry by Judge. When the quali
fication of a person to be a t1itness, or the admiss
ibility of evidence, or the existence of a privilege 
is stated in these rules to be subject to a condition, 
and the fulfillment of the condition is in issue, the 
issue is to be determined by the judge, and he shall 
indicate to the parties which one has the burden of 
producing evidence and the burden of proof on such 
issue as implied by the rule under which the question 
arises. The judge may hear and determine such matters 
out of the presence or hearing of the jury, except that 
on the admissibility of a confession the jud~e, if re
quested, shall hear and determine the question out of 
the presence and hearing of the jury. But this rule 
shall not be construed to limit the right of a party 
to introduce before the jury evidence relevant to 
weight or credibility. 

2. Actiono.f Connnission: 

c: Not yet considered. 

c. 

3. Action of Northern Section: 

Has not yet considered Rule itself but approved 
Professor Chadbourn's proposal to add following at 
end of Rule: "In the determination of the issue 
aforesaid, exclusionary rules shall not apply. 
subject, however, to Rule 45 and any valid claim 
of privilege. 1t 

4. Action of Southern Section: 

N.ot yet conSidered. 
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Rule 19 (cont.) 

6. Action of Commission 7/19/58: 

-1 -
Revised 
July 28. 1958 

Withdrew proposed amendment of Rule 19. 
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Rule 20 

1. As proposed: 

See "Action .. of Commission. 1t 

2. Action of Commission: 

Approved as proposed with modification as shown: 

Evidence Generallv Affectin Credibilit • 
S1i9!Jee_- e- 1i ee- -as - lSXcep as o.erwl.se 
rovided in Rules 21 and 22 or any other Of these 

~~e~s. _ or t, e purpose 0 pairl.."1g or. w en t e 
credibility of the witness has been attacked. 
supporting the creditHl1ty of: a Witness. an:' party 
including the party calling him may examine him 
and introduce extrinsic evidence concerning any 
conduct by him and any other matter relevant upon 
the issues of credibility. 

3. Action Northern Section: 

Found rule acceptable in principle except for 
inclusion of words "or supporting#!; would limit 
supporting evidence to cases where credibility 
has been attacked. Referred Rule 20 to Mr. Baker 
to draft an amendment or a separate rule to cover 
admissibility of evidence to support the credi
bility of a witness. 

4. Action Southern Section: 

Not yet considered. 
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Rule 21 

1. As proposed: 

Limitations on Evidenoe of Conviction of 
Crime as Affecting Credib!i!;;_ Evidence of 
the conviction of a w!tness or a crime not 
involving dishonesty or false statement shall 
be inadmissible for the purpose of impairing 
his cre d1 bili ty _ If the wi tne as be the accused 
in a criminal proceeding. no eVidence or his 
conviction or a crime shall be admissible for 
the sole purpose of impairing his credibility 
unless he has first introduoed eVidence ad
missible solely for the purpose of supporting 
his crediblli ty. 

2. Action of Commission: 

Discussed but final action not taken. 

Action Northern Section: 

Proposed following as substitute for first 
sentence: 

Evidence of the conviction of a witness 
of a misdemeanor, or of a felony not 
involving dishonesty or false statement, 
shall be inadmissible for the purpose 
of impa1r1ng his cred1bil1ty. 

Made several suggestions for changes in second 
sentence; referred to Mr. Baker to draft revision. 

4. Action Southern Section: 

Not yet considered. 



c 

c 

c 

1. 

2. 

Rule 22 

As proposed: 

Further Limitations on Admissibility of 
Evidenoe Attectin~ credlbl1itf. As affecting 
the oredibility 0 a witness a) in examining 
the witness as to a statement made by him in 
wri ting inoonsistent with any part of his 
testimony it shall not be neoessary to show 
or read to him any part of tbs wri ting provided 
that if the judge deems it feasible the time 
and plaoe of tbB wr1 ting and the name or the 
parson addressed, if any. Shall be indicated 
to the witness; (b) extrinsic evidence of prior 
oontradiotory statements, whether oral or 
wri tten, made by the wi tness. may in tbB 
disoretion of tbB Judge be exoluded unless the 
witness was so examined while testifying as 
to give him an opportunity to identify. explain 
or deny the statement; (c) evidenoe of traits 
of his character other than honesty or veraoity 
or their opposites, shall be inadmissible; (d) 
evidenoe of specific instances 01' his oonduct 
relevant only as tending to prove a trait 01' bis 
oharaoter, shall be inadmissible. 

Aotion of Commission: 

Approved. 

3. Action Northern Seotion: 

Approved (a) by divided vote. 

ConclUded subdivision (b) unclear and referred 
to Mr. Baker to redra.ft for olarifica tiona 

Approved subdivision (c) with amendment to 
insert "reputation for" after "than". 

Approved subdivision (d). 

4. Action Southern Seotion: 

Not yet oonsidered. 



c Rule 45 

1. As proposed: 

Discretion, of Jud~e to Exelude Admissible 
Evidence. Except as in these rules otherwise 
provided, the judge may in his discretion exclude 
evidence if he finds that its probative value is 
substantially outweighP.d by the risk that its 
admission will (a) necessitate undue consumption 
of time, or (b) create substantial danger of undue 
prejudice or of confusing the issues or of mislead
ing the jury, or (c) unfairly and harmfully surprise 
a party who has not had reasonable opportunity to 
anticipate that such evidence would be offered. 

2. Action of Commission:: 

Approved insofar as applies to Rules 20 and 22. 

3. Action of Northern Section: 

Not yet considered. 

c: 4. Action of Southern Section: 

Not yet considered. 

c 
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Rule 62 

1. As proposed: 

See "Action of Northern Section." 

2. Action of Commission: 

-i 
....-' 

Revised 
July 15, 195e 

Not yet considered except that has approved 
subdivision (1). 

3. Action of State Bar Committee: 

a) Approved all but paragraph ntunbered (6) as 
proposed with modifications as shown: 

Definitions. As used in Rule 63 and its ex
ceptions and in Rules 64. 65 and 66 'ke-ie~lewiftg 
!'1:1.;;"es, 

( 1) "Statement" means not only an oral or 
written expression but also non-verbal conduct of 
a person intended by him as a substitute for words 
in expressing the matter stated. 

(2) Il])eclaral'1t" is a person who makes a 
statement. 

(3) "Perceivell means acquire knowledge 
through one's own senses. 

(4) "Public Official" of a state or territory 
of the United States includes an official of a 
political subdivision of such state or territory 
and of a municipality. 

( 5) "State" includes the District of Columbia. 

(6) "A business" as used in exception (13) 
shall include every kind of business, profession, 
occupation, calling or operation of institutions, 
whether carried on for profit or not. 

(7) "Unavailable as a witness" includes 
situations where the witness is (al exempted on 
the ground of privilege from testifying concerning 
the matter to which his statement is relevant, 

\ , 
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Revised 
July 15. 1956 

Rule 62 (cont.) 

b) 

or (b) disqualified from testifyi~ to the 
matter, or (c) dead or unable to be present to 
testify at the hearing because of aea6R-ep then 
existing physical or mental illness, or (d) absent 
beyond the jurisdiction of the court to compel 
appearance by its process, o~ (e) absent from the 
plaee-e' hearing seea~Be and the proponent of his 
statement does not know ana-with diligence has 
been unable to ascertain his whereabouts. 

But a witness is not unavailable (a) if the 
judge finds that his exemption. disqualification, 
inability or absence is due to procurement or 
wrongdoing of the proponent of his statement for 
the purpose of preventing the witness from attend
ing or testifying, or to the culpable neglect of 
such propone~t pap~y, or (b) if unavailability is 
claimed under clause (d) of the preceding para
graph and the judge finds that the deposition of 
the declarant could have been taken by the proponent 
by the exercise of reasonable diligence and without 
undue hardship, or e!pen8e7-aBe-_Aa~-_fte-ppe9asle 
~mp~6aBee-e'-~ke-_ee_"eBY-is-e~eh-aB-_e-~~B~"Y 
_Re-eHpeBee-e'-6akiRfi-e~eh-aepeei~'eB. 

Decided that the paragraph of Rule 62 numbered (6) 
should be approved subject to such revision as may 
be necessary to conform it to final action taken 
on subdivisions (13) and (l~) of Rule 6). 

! 

J 



c Revised 
July 15. 1958 

Rule 63 

1. As proposed: 

Hearsa'," Evidence Excluded--Exceptions. Evidence 
of a statement which is made other than by a witness 
while testif!"ing at the hearing offered to prove the 
truth of the matter stated is hearsay evidence and 
inadmissible except: 

2. Action of C~mission: 

Approved but in connection therewith rec~~ended 
following addition to Rule 19: 

[Same as one set forth on page entitled 
"Rule 19")' 

3. Action of State Bar Committee: 

C Approved. 

c 

Note: It was the view of the State Bar Committee that 
--COnsideration should be given to the desirability of 

stating affirmatively at an appropriate point in the 
Rules (possibly in Rule 7) that the following kinds 
of evidence are not excluded by Rule 63: 

1) Extrajudicial statements not offered to prove 
the truth of the matter stated. 

2) Non-~erba1 conduct not intended by the actor 
as a substitute for words - i.e., as a 
communication. 

____ .....>0:. 
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Revision 
July 2S, 1956 

Subdivision (1), Rule 63 

1. As proposed: 

(l) Pre-lious Statements of Pers os P esent 
and Subject to ross xam~nat on. s atement 
previously made by a person who is present at 
the hearing ~nd available for cross examination 
with respect to the statement and its subject 
matter, provided the statement would be admissible 
if made by declarant while testifying as a witness; 

2. QririnalAct1.on a£Cgmm:l ssion: 

Disapproved; proposed substitute, to read: 

(1) Previous Statements of Witnesses at the 
Hearing. Vthen a person is a witness at the hearing, 
a statement made by him, though not made at the 
hearing, is admissible to prove the trutn of the 
matter stated, provided the statement would have 
been admissible if made by him while testifying 
and provided further: 

(a) 

(b) 

(c) 

The statement is inconsistent with 
his testimony at the hearing and is 
offered in ccmpliance with Rule 22, or 
The statement is cffered follOWing an 
attempt to impair his testimony as 
being recently fabricated and the state
ment is one made prior to the alleged 
fabrication and is consistent with his 
testimony at the hearing, or 
The statement concerns a matter as to 
which the witness has no present 
reco;l.lection. 

3. Action of State Bar Committee: 

Approved Commission substitute with modifications 
as shown: 

(1) Previous Statements of Witnesses at the 
Hear i¥? ° When a person is a witness at the hearing, 
a sta"ement made by him. though not made at the 
hearing, is admissible to prove the truth of the 
matter stated, provided the statement would have 



c 
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Revised 
July 28. 1958 

Subdivision (l), Rule 6) (cont.) 

been admissible if made by him while testifying 
and provided further: 

(a) 

(b) 

(c) 

The statement is inconsistent .'lith 
his testimony at the hearing and is 
offered in compliance with Rule 22. or 
The statement is offered following an 
attempt to impair his testimony as being 
recently fabricated or when his teat on 
has been 1m eached b' evi ence 0 a r~or 
incons~stent statement a. t e statement 
is one made prior to the alleged fabri
cation or prior inconsistent statement 
and is consistent with his testimony at 
the hearing, or 
The statement concerns a matter as to 
which the witness has no present recollec
tion and is a writin which i was made 
b the w1tnesa imse or under s irection 
ii was rna e at at ue w en t.e acts recor -

ed in the writ ng actua y occurre or at suc 
other time When the f cts recorded in the 
wr1t ware t.e tness a marnor 

15 tness as avi 
an . en rna e. 

4. Action of Commission 7/19/58: 

1. Proposed new subsection (b) to read: 

(b) The s'l:atSlDellot 1'8 offered after evidence 
of a prior inconsistent statement or 
supporting a charge of recent tabrieation 
by the witness has been received and the 
statement is one made before the alleged 
inconsistent statement or fabrication and 
is consistent with his testimony at the 
hearing. or 

2. Declined to accept view of State Bar Committee on 
subsection (e); held to original action. 

i 
: . ! 

j 



c . Revised-
July 28, 19S!! 

Subdivision (2), Rule 63 

1. As proposed: 

(2) Affidavits. Affidavits to the extent 
admissible by the statutes of this State; 

2. Or1sinal Action of Co;mnission: 

Proposed fo!lowing substitute: 

( 2) 
statutes 

To the extent otherwise admissible by the 
of this State: 

lal Affidavits. 
b Depositions. 
c Testimony given by a witness in a 

prior trial or preliminary hearing 
of the action in which it is offered. 

c: 3. Action of State Bar Committee: 

c 

(a) Approved as proposed; disapproved Commission 
substitute. 

(b) Proposed following new subdivision 2.1: 

(2.1) To the extent admissible by the 
statutes of this State: 

(al Depositions taken in the action in which 
they are offered. 

(b) Testimony given by a witness in a prior 
trial or preliminary hearing of t:,e action 
in which it is offered. 

4. Action of Commission 7/19/58: 

Declined to accept view of State Bar Committee that 
should have separate subsection (2.1); reaffirmed original 
action with two modifications: 

1. Substituted "under the law" for "by the statutes. It 

2. Added Ittaken in the action in which they are 
offered It after "deposit ions." 
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1. 

Revised 
July 28. 1958 

Subdi vhion (3), Rule 63 

As proposed: 

(3) Depositions and Prior Tastfmony. Subject 
to the same 11DiItations arid objections as though 
the declarant were testifying in person. (a) 
testimony in the form of a deposition taken in 
cOlllpliance wi th the law of th1 s state for use as 
testimony in the trial t1: the action in which 
offered. or (b) if the judge finds that the 
declarant is unavailable as a witness a.t the 
hearing, tes timony gi van as a wi tness in another 
action or 1n a deposition taken in compliance 
with law tor use as testimony in the trial of 
another action, when (1) the testimony is offered 
against a party who offered it in bis own behalf 
on the former occasion, or agains t the sucoessor 
in interest of such party, or (ii) the issue is 
such that the adverse party on the former occasion 
had the right and opportunity for cross examination 
with an interest and motive sim1lar to that wbich 
the adverse party has in the action in which the 
testimony is offered; 

2. OrirlM,l Action of C91I!!1iasion: 

Proposed following as substi tute {part of substance 
having been incorporated in Commission substitute 
for Subd1vis1on (2): 

(3) If the judge f1nds that the declarant is 
unavailable as a w1 tness at the hearing and subject 
to the same lim1tations and objections as though 
the declarant were testifying in person, testimony 
given as a witness in another action or in a 
deposi tion taken 1n compl1anc4J wi th law in another 
action is admissible 1n the present act10n when 

(a) The testimony is offered against a 
party who offered 1 t in bis own behalf' 
on the former occasion or aga1nst the 
successor in interest of such part,.. or 

(b) In a civ1l action, the issus Is such 
that the adverse party on the fOI'lll8r 
occasion had the right and opportunity 
for cross-examination with an interest 
and motive s1m11ar to that which the 
adverse party has 1n the action in which 
the testimony 1s offered, or 

J 



Subdivision (3), 9ule 63 (cont.) ~ Revised 

( ) July 15. 1958 
c In a criminal action, tre present 

C defendant was a party tc the prior 
. action and had the right and oppor-

c 

c 

tuni ty for cross-examination with 
an interest and motive similar tc 
that which he has in the action in 
wh1ch the testimony is offered; 
provided, however, that testimony 
gi ven a t a JI' e11m1nary hearing in 
the prior action 1s not admissible. 

3. Action of State Bar Committee: 

Approved Commission substitute with modifications 
as sh 0"1IIl: 

(3) Deoositions and Prior Testimon" in 
Another Proceeding. tl-~ke-!~a@e-j~s4B-~~&~-~8e 
aee*apas~-ie-ys&¥ailai.e-&e-&-wi~aeBB-a~-~8e 
keap4B -aBe Subject to the same l~itations and 
'0 ectl.ons as though the declarant were testi
fying in person. testimony given under oath or 
affirmation as a witness in another &e_4eH 
roceedin conducted b or u~der the sunervision 

o a court o.!' ot er 0 l.C a agenc" haVi~ the 
power to determine controversies or in a epo
sition taken in compliance with law in aRe~kep 
ae_~eB such a proceeding. ie-aeMieBiele-iH-~ae 
~peBeB_-ae_ieB rovided the ud e finds thet the 
declarant is unavai a e as a witness at t e 
hearing. and when: 

ht (iii) 

;ke Such testimony is offered against 
a party who offered it in evidence on 
his own behalf eB-_ke-~epmep-eeeaeiea 
in the other proceeding or against the 
successor in interest of such party, or 

In a civil action. the issue is su~h 
that the adverse party eB-~fte-~epmep 
eee&eies in the other ¥roceeding had the 
right and opportunity or cross-examination 
with an interest and motive similar to that 
which the adverse party has in the ae~ies 
proceeding in which the testimony is offer
ed. or 

In a criminal ae~ieH proceeding the present 
defendant was a party to the ~iep-ae_!i:eB 
other proceeding and had the right and 
opportunity for cross-examination with an 
interest and motiv.e similar to that which 
he has in the ae~~eR proceeding in which 
the testimony is offered; provided, how
ever, that the testimony given at a pre
liminary hearing in the ppfep-ae~ieB other 
proceeding is not admissible. 



c 

c 

c 

Revised 
July 28. 1958 

Subd!vision (3), Rule 63 (cont.) 

4. Action of COII'.mission 7/19/5g: 

Approved substitute proposed by State Bar Committee 
except that will designate subpara~aphs (a), (b) 
and (c) rather than (i), (ii) and (iii). 
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Revised 

Subdivision (4). Rule 63 
July 28. 1958 

1. As proposed: 

See "Action of Conmission". 

2. 0Mg1nal. Aotion of Commission: 

3. 

Approved as proposed with modifioations as shown: 

(4) Contemporaneous Statements and Statements 
Admissible--on Ground of 'ecessi ti General13" A 
statement (a) which the Judge finds was ma e while 
the declarant was peroeiving the event or condition 
which the s ta teme nt narra te s, de scribes or explains, 
or (b) which the judge finds was mede while the 
declarant was under the stress of a nervous excite
ment caused by such perception, or (c) if the i~e 
finds that the declarant is unavailable as a w ss, 
a statement written or otherwise recorded at the 
time the statement wae mede narratIng, describing 
or explaIning an event or condition which the judge 
finds was made by the declarant at a time when the 
matter had been recently perceived by him and while 
hie recollection was clear, and was made in good 
fai th prior to the connnencement of the ac t1 on; 

Action of State Bar Committee: 

Proposed follOWing as substitute: 

(4) Stontaneous Statements. If the declarant 
is unavaila Ie as a witness or testifies that he does 
not recall the event or condition involved. a statement 

(a) which the judge finds was made spontaneously and 
while the declarant was perceiving the event or con
dition which the statement narrates, describes or 
explains, or (b) which the judge finds purports to 
state what the declarant perceived relating to an 

event or condition which the statement narrates, 
describes or explains, and was made spontaneously 
while the declarant was under the stress of a ner
vous excitement caused by such perception. 
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Revised 
July 28. 1958 

Subdivision (4). Rule 63 (cont.) 

4. Action of Commission 7/19/58: 

1. 

2. 

3. 

Did not accept State Bar Committee proposal to 
add "If the declarant is unavailable as a witness 
or testifies that he does not recall the event or 
condition involved" to Subdivision (4). 

Discussed but did not take final action on clause 
(a) of State Bar Committee substitute for ~niform 
Rules of EvidenceS~bdivision (4). 

Accepted clause (b) of State Bar Committee substitute 
for Subdivision (4). 

Concurred with State Bar C~ittee view that sub
section (c) of Uniform Rules of Evidence Subdivision 
(4) should not be adopted in this State. 



c 

c 

c 

[ 
~, 

Revised 
July 2~, 1959 

SubcUv:'..sion (S), Rule 63 

1.. As proposed: 

See "Action of COIIlDIission." 

2. Original Action of C~,~ission: 

). 

Approved as proposed with modification as shown: 

(5) Dying Declarations. A state!llE!ut by a 
person UIJa'l.-a1lable as a witness bec:ause of his 
death if the judge :finds that it was made sPOIl 
~rsonal knowledge of the declarant a1'1d that 
J.t was me:ae voluntarily and in good faith ana 
while the declarant was conscious of: his impending 
death and believed that there was no hope of his 
recm-ery; 

Action of State Bar Committee: 

Approved as modified by Commission with further 
modification as shown: 

(5·) Dying Declarations. A statement by a 
decedent pepa.R-~Ra¥a4;aG;e-as-a-wi_ReS8-8e&a~S& 
ei-k£e-.ea~ft if the judge finds that it was made 
upon the personal knowledge of the declarant, 

aRe-1tftll1t-i_-W&e 
, and wkile 

1tfte-aee.apaR1t-wae-•• Reei:e~a-e'-ki:e-!ap&R'i:Rg-.ea_k 
aRa-se.i:sye. in the belief that there was no hope 
of his recovery. 

4. Action of Commission 7/19/58: 

Approved in form proposeo by State Bar Committee. 

I , 
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Subdivisior- (6) • Rule 6) 

_0 As proposed: 

See ItAct:!.on of State Bar Committee." 

2. Action of Commission: 

Disapproved; substituted amendment of 
subdivision (7) 0 

). Action of State Bar Committee: 

Revised 
July 2g. 1958 

Approved as proposed with modification as shown: 

(6) Confessions. In a criminal proceeding as 
against the accused, a previous statement by him 
relative to the of~ense ctarged if, and only if. 
the judge fi~ds that the accused when making the 
statement was conscious and was capable of ~~der
standing what he said and did, and that he was not 
induced to make the statement (a) under compulsion 
or by infliction or threats of infliction o£ suffer
ing upon him or another, or by prolonged interrogation 
under such circumstances as to render the statement 
involuntary. or (b) by threats or promises concerni~~ 
action to be taken by a public official with refer
ence to the crime, likely to cause the accused to 
make such a statement falsely, and made by a person 
whom the accused reasonably believed to have the 
pmler or author ity to execute the same. or (c) under 
such other circumstances that the statement was not 
freely and voluntarily made; 

Note: At its meeting of July 11 and 12 in San Francisco 
-rhe State Bar Committee did not disc.uss specifically 

whether the word "reasonably" should be deleted from 
clause (b) 

i 
J 
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SUbdivision (7), Rule 63 

l. As proposed: 

See "Action of Commission." 

2. Original Action of Commission: 

Apprcwed as proposed with modification as shown: 

(1) Confessions and Admissions by Parties. As 
.inst himself It statement by It persOIl who is It party 
to the action in his 1nd!viduaJ. or It representative 
capacity and it the latter, who ,laS actiug in such 
representa.tive ca.pacity in -kine the statement; pro
Vided, however, that if the statement was IIIIde by :me 
defendant in a cri~;;;;:~eecnng it sllliii not bE! 
iiOdlii1t~tlt!jOe J e ,Pursuant to tile P~ 
set t RUle he statement was made \iilder 
c1rcUIIIStanceS I:i1teYi to cause the defeiidallt to liilike a 
faise statement. 

3. Action of State Bar Committee: 

Rejected modification proposed by Commission 
and approved as proposed in Uniform Rules of 
Evidence with modifications as shown: 

(7) Admissions by Parties,~xcePt as provided 
in exception:k§lt as agaInst htmseifPa statement 
by a person 0 s a party to the action in his 
individual or representative capacity aaa-,,-.ae 
la._ep7-wke-wa&-ae_'Rg-'R-.~.R-peppe8eR.a".e 
eapae •• y-tR-aakiBg-.ke-•• a .... B •• 

4. Action of Commission 7/19/58: 

1. Deleted "and if the latter. who was acting in 
such representative capacity in making the 
statement" 

2. Discussed but did not take final action on 
other differences between the Commission and 
State Bar Conunittee views re form of Subdivision 
(7). 
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Re"~.sed 
J'.L.~r 28. 1958 

Schdivision (8), Rule 6) 

1. As proposed: 

(8) Authorize<! nd Ado t \"e Adm ssions. 
As against a party, a statement a y a person 
authorized by the party to make a statement or 
statements far htm concerning the subject of the 
statement. or (b) of which the party with knowledge 
of the content thereof has, by words or other conduct, 
manifesteQ his adoption or his belief in its truth; 

2. Original Action or Commission: 

Approved. 

3. Action of State Bar Committee: 

Approved with insertion of ''matter'' after "subject lt 

in (a). 

4. Action of Commission 7/19158: 

Inserted "matter" after "subject" in clause (al. 

! 
J 

I 

I 
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c 
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1. As proposed: 

See "Action of Commission". 

2. Action 01:' COllII1ission: 

3. 

Approved as proposed with modification as shown: 

(9) V~carious Admissions. As against a par~, 
a statement whlch would be adin1asib1e 11:' made by 
the declarant at the hearing if (a) the statement 
concerned a matter within the soope of an agency 
or employment of the declarant for the par~ and 
was made before the termination of suoh relation
ship, or (b) the par~ and the declarant were 
partIcipating in a plan to commit a orime or a 
civil wrong and the statement was relevant to the 
plan or its subjeot matter and was made while 
the plan was in ex! s tenoe and before Its oomple te 
execution or other terminai1on, or (0) in a oivil 
action cne 01:' the issues be tween the parti and tIi8 
proponent of the evidenoe of the statement is a 
legal l1abil1tr of the deo1arant, and the statement 
tends to establish that liabi1i~; 

Action of State Bar Committee: 

Approved (a) and (c). 

Disapproved (b) and proposed, in lieu thereof, the 
following as subdivision 9.1: 

(9.1) Admissions of Co-conspirators. After proof 
by independent evidence or the existence of the con
spiracy and that declarant and the party against whom 
the statement is offered were both then parties to the 
conspiracy, against his co-conspirator, the statement 
of a conspirator in furtherance of the common object 
of the conspiracy and prior to its termination. 
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(Revised 7116158) 

Subd!.vision (lO), Rule 63 

l. As proposed: 

See "Action ot C0IIIlI1881on." 

2. 0rWt4B!+ ilgSm .ot Camnission: 

.Approved as proposed with modification as shown: 

(10) Declarations ~st Interest. Subject 
to the l1lll1tatlons Of exCiPCon (oj, a statement 
made by a declare:at who is Wl&V8ilable as. a witness 
Which tl'iiijuage liIidS .. at the time Of the assertion 
so tar contrary to the declal'ant' s pecuniary or jrop
r1etary interest or so t:~ subjected lWn to civil or 
cr:lm1nal. Uabil1ty or so t~ rendered 1nval14 a cla1DI 
by lWn against anotber or created such risk ot makiJIg 
him an object ot: hatred, ridicule dr social disapproval. 
in the cQlllll\lll1ty that a reasonable man in his poe1t1on 
would not haVe made the statement unle8s he beUeved 
it to be true; 

3. Action of: State Bar caumtttee: 

A;pproved as IIIOd1t1ed by caumtssion with further mod1t1ca
tion as ahovn: 

to the declare:at' 8 pecun1al'y 
interest or 80 t~ subjected him to civil orcri1ll1na' 
l.iabilit;r or 80 tar reDdel'ed 1Il'Ialid a cla1DI by h1IIl 
againSt another .. -inoeMaA-s1Mlll-1"'Ik~-IIakUa:-kUl-.. 
8lt6".~-IIaUetl,-.i4l'n1e-.. -_W"'hlllP.i al-ia '.-a_'"" that a reasonable man in his position 
would not have made the ltatelllent unle88 he believed 
it to be true. 

/ 

J 
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Revised 
July 28. 1958 

Subdivision (lO), Rule 6) (cont.) 

4. Action. of COIDIIlission 7/12/58: 

1. Approved substitution of ·statement" for "assertion.-

2. Disapproved deletion of clause re making object of 
hatred, ridicule etc. 

). Discussed but did not take final action on other 
amendments proposed by State Bar Committee. 
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Revised 
July 15. 1956 

subdivision (11), Rule 63 

1. As proposed: 

(11) Voter's State~ents. A statement by a 
voter concerning his qua ttlcations to vote or 
the fact or content ot nis vote; 

2. Action of Commission: 

Disapproved. 

3. Action of State Bar Committee: 

Disapproved. 

j 
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Revised 
Jul~' 15, 1958 

Subdivision (12), Rule 63 

1. As proposed: 

(12) Stateme~ts of Pht£iC41 or M$ntalCondition 
of Declarant. Unless the j ge finds ~t was made in 
bad faith, a statement of the declarant's (a) then 
existing state of mind, emotion or physical sensa
tion, including statanents of intent, plan, motive, 
design, mental feeling, pain and bodily health, but 
not incllming memory or belief to prove the fact 
remembered or believed, when such a mental or 
physical condition is in issue or is relevant to 
prove or explain acts ,or conduct of the declarant. 
or (b) previous symptoms, paL~ or physical sensation, 
made to a physician consulted for treatment or for 
diagnosis with a view of treatment, and relevant 
to an issue o! declarant's bodily condition; 

2. Action of Commission: 

Approved. 

3. Action of State Bar Committee: 

Approved; then determined to reconsider insofar as 
precludes declarations relating to declarant's 
donative intent at a prior time (cf. Williams v. 
Kidd 170 Cal. 631). Referred to ~iessrs. Baker, 
Kaus, Kadison and Selvin for fUrthe~ study and 
report. 

! 
J 
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Revised· 
July 28, 1958 

Subdivision (13), Rule 63 

1. As proposed.: 

(13) Business Entries and the Like. Writings 
offered as memoranda or reoords or aots, congitions 
or events to prove the facts stated therein, if the 
judge finds that they were made in the regular course of 
a business at or abol:.t the time of the act, condition 
or event recorded, and that the sources of information 
from which made and the method and circumstances of 
their preparation lrera such as to indicate their trust
worthi;less; 

2. Original Action of COl!lIIIission: 

3. 

Approved. 

Action of State Bar Committee: 

Disapproved; would substitute an exception embodying 
the· present California Business Records as Evidence 
Act, subject to such textual modification as may be 
necessary to conform to the Uniform Rules of Evidence. 

Action of Commission 7/19158: 

Agreed to substitute for SubdiviSion (13) a provision 
embodying the present California Business Records as 
EVidence Act with such formal textual modifications 
as may be necessary to conform it to the Uniform Rules 
of Evidence. 

j 



c 

c 

c 

Revise:! 
July 28, 1958 

Subdivision (14), Rule 63 

1. As proposed: 

See "Action of Commission. 1t 

2. Orjgina1 Action of Commission: 

3. 

Approved as proposed with modification as shown: 

(14) Absence of Entry in Business Records. 
Evidence of the absence of a memorandu~ or 
record from the memoranda or records of a 
business of an asserted act. event or condition, 
to prove the non-occurrence of the act or event, 
or the non-existence of the condition, if the 
judge finds that it was the regular course of 
that business to make such memoranda of all 
such acts, events or conditions at the time 
thereof or within a reasonable time thereafter, 
and to preserve them, and that the memoranda 
an the rec rds of the business w rere ared 

o orma on an sue 
cate t e r trustwort ness; 

Action of State Bar Committee: 

Approved as modified by Commission subject to 
such textual modification as may be necessary to 
conform to subdivision (13) as eventually approved. 

Action of Commission 7/19/58: 

Reaffirmed original action and agreed to make such textual 
modification as may be necessary to conform to Subdivision 
(13) as eventually approved. 

.... _-------
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Reyised 
July 1;, 1955 

Subdivision (15), Rule 63 

1. As proposed: 

2. 

3. 

(15) Re orts and Fin i 
Subject to I e 04 lIr1tten reports or ::i:1n ngs o. 
fact made by a public official of the United 
States"or of a state or territory of the United 
States, if the judge finds that the making thereof 
was within the scope of the duty of such official 
and that it was his duty (a) to perforn the act 
reported, or (b) to observe the act, condition 
or event reported, or (c) to investigate the facts 
concerning the act, condition or event and to make 
f:ndings or draw conclusions based on such investi
gation; 

Action of Commission: 

Disapproved; requested staff to draft a new 
subdivision to replace SubdiviSions 15 and 16 
which \'dll embody the substance of C.C.P. § 1920. 

Action of State Bar Committee: 

Disapproved; will consider Commission redraft. 

---~ -----------------~~~- ---
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Re'!ised 
July 15. 1958 

Subd~"ision (16). Rule 63 

1. As proposed: 

2. 

3. 

(16) Fi~ed Re orts Made b Persons Exclusivel 
Authcri:sed. >:iU ect· to e • wrl.t1ngS·lt.a e as 
a record •. report or finding of fact. if the juege 
finds that (a) the maker was authorized by statute 
to perform. to the exclusion of persons not so 
authorized •. the f~~ctions reflected in the writing. 
and was required by statute to file in a designated 
public office a written report of specified matters 
relating to the performance of such functions. and 
(b) the writing was made and filed as 80 required 
by the statute; 

Action of Commission: 

Disapproved; requested staff to draft a new sub
division to replace Subdivisions (15) and (16) 
which will embody the substance of C.C.P. § 1920. 

Action of State Bar Committee: 

No final action taken; will consider new subdivision 
to be prepared by Commission. 

I , 
I , 

j 
I 



c 

c 
Revised 
July 1.5. 295g 

Subdivision (17). Rule 6} 

1. As p.'oposed: 

(17) Content of Official Record. Subject 
to Rule 64, (a) if meeting the requirements 
of authentication ~~der Rule 6g, to prove the 
content of the record, a writing purporting 
to be a copy of an of~icial record or of an 
ent!'y therein, (b) to prove the absence of a 
record in a specified office, a writing mace 
by the official custodian of the of~icial 
recm'ds of the office, reciting diligent 
search and failure to find such record; 

2. Action of Commission: 

Approved. 

c: J. Action of State Bar C~~ittee: 

c 

Approved 011 understanding that Rule 68 will be 
amended as proposed by Professor Chadbourn (Re 
latter. believes amendment to Rule 68(d) should 
read lIand is not an office of the United States 
Government. It) 

I 

I 
i 
i 
i 



c Revised 
July 28. 1958 

Subdivision (18). Rule 63 

1. As proposed: 

(18) Certificate of Marri~e. Subject to 
Rule 64 certificates that the mlUter thereof 
performed a marriage ceremony to prove the 
truth of the recitals thereof, if the judge 
finds that (al the maker of the certificate 
at the time and place certified as the time 
and place of the marriage was authorized by 
law to perform marriage ceremonies. and (b) 
the certificate was issued at that time or 
within a reasonable time thereafter; 

2. Original Action of Commissioq: 

Approved. 

C 3. Action of State Bar Camnittee: 

c 

Approved in substance: suggests form be changed 
as follows: 

(18) Certificate of Marria2e. Subject to 
Rule 64 a cert!llcate tbat the ma~er thereof per
formed a marriage ceremony I to prove the truth 
of the recitals thereof, if the judge finds that: 

(al 

{bl 

the maker of the certificate was, 
at the time and place certified as 
the time and place of the marriage, 
authorized'by law to perform marriage 
ceremonies. and 
the certificate was issued at that 
time or within a reasonable time 
thereafter. 

4. Action of Commission 7/19/58: 

Approved as redrafted by State Bar Committee. 
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c 

c 

c 

Rev:'sed 
July 1;, 1958 

S~bdivision (19), Rule 63 

1. As proposed: 

2. 

3. 

(19) Records of Doc11lllents Af£ecti . an 
Intereat in Proper't". u ject to • w.e 
the official reccrd of a document purporting 
to establish or affect an interest in property, 
to prove the content of the original recorded 
document and its execution and delivery by each 
person by whOl!l it purpo::'ts to have been executed, 
if the judge finds that (a) the record is in fact 
a recor1 of an office of a state or nation or of 
any goverr~ental subdivision thereof, ~~d (b) an 
applicable statute authorized such a document to 
be recorded in that office; 

Action of Coc1mission: 

Approved. 

Action of State Bar C~~ittee: 

Approved. 

. 
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Revised 
Jul~' 28. :958 

Subdivision (20), Rule 63 

1. As "roposed: 

See "Action of Commission." 

2. Original Action of Commission: 

Approved as p~oposed with modification as shown: 

(20) Jud ent of Previous C~vic ion. 
Evidence ofa·:i. ina ... udgment a .. Ju .Lng a 
person guilty of a felony to prove. against 
such person. any fact essential to sustain 
the judgment; 

). Action of State Bar Committee: 

Disapproved. 

C 4. Action of Commission U19l58: 

c 

Discussed but did not take final action on recommendation 
of State Bar Committee. 

I 
------ .-~ 
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c Revised 
July 15. 1958 

Subdivision (21). Rule 63 

1. As proposed: 

(21) Jud~ent against Persons Entitled 
to Indemnity. ~O prove the wrong of the 
adverse party and the amount of damages 
sustained by the judgment creditor, evidence 
of a final judgment debtor in an action in 
which he seeks to recover partial or total 
indemnity or exoneration for money paid 
or liability incurred by him because of 
the judgment, provided the judge finds that 
the judgment was rendered for damages sustained 
by the judgment creditor as a result of the 
wrong of the adverse party to the present 
action; 

2. Action of Commission: 

c: Approved. 

c 

3. Action of State Bar Committee: 

Disapproved in present torm; Messrs. Hayes and 
Patton to redraft for Committee's further 
consideration. 



(ReviSed 7/l5/58) 

C SubdIvisIon (22), nule 63 

c 

c 

1. As proposed: 

(22) Judgment DeterminIngMl1e IQtel'e,t 
in ~d. To prove any tact wh!Oh w .... sential 
to . judgment, evidence ot • tind ji:t~nt 
determining the interest or lack ot In1lereat 
of the public or of a state or nation or 
governmental divIsion thereot inland~ it 
offered by a party in an aotton In whicb any 
such tact or such inter.st or lack ot intereat 
i. a material matter; 

2~ Action ot Commission: 

Approved 

o. Action of State Bar COIIlIII1ttee: 

Approved. 

• .i 



• 

(Revi&ed 7/15/58) 

c: Subdivision (23), Rule 63 

c: 

c 

1. As proposed: 

(23) Sta temen t Concerning One I s Own Family 
History. A statement of a matter concernlng a 
deolarant1s own birth, marriage, divoroe. 
legitimaoy, relationship by blood or marriage, 
race-ance8try or other similar fact of his 
family history, even though the declar(l.nt 
had no me(l.n8 of acquiring per80nal knowledge 
of the matter deolared, if the judge fInd8 
tha t the declarant is unavailable; 

2. Aotion of Commi8sion: 

3. Action of State Bar CCIIIlIittee: 

.Approved 



c 

c 

c-

~~-----

(Revised 7~/58) 

SUbdivi8ion (24), Rule 63 

l. As proposed: 

(24) Statement concern~~ History of Another. 
A atateiaeni concern1ng the~, divorce, death, 
leg1tUlacy, race-ancestry, relat1cmsh1p by blood or marr1ase 
or otber .im1 l ar tact of the family' histor)" ot a person 
other tban the declaraz1t it the JUdse (a) f'1nds that the 
declaraut wu related to the other by blood or 1IU'1'1age or 
1'1Dds that he wu otherwise so intimately associated 
with the other's family as to be 11kely to bave accurate 
information COUC~ the matter ~,au4 IIIII4e the 
.-tt.telQlm't as Iq)(m ~~~ recdve11 t.rcIIp. the ~ or 
~ a ~ rmtll4 '" ~~ \!I;t ~~ .0 tM ~. 
Ql' as upon repute in 1IlIe othel!', ~:" d' ~b) t~ 
that the declarant 1., UIIaY&1l&ble as a v:l.tDes8, . ' 

2 • J)r:t p.' Aot i9r! 0£' C ClI'IIIIIis s i on: 

Appzo<Mtd v:l.th t'ollow1ng punctuation chimp. in clau .. Ca) 
to make clear that c].loUIe besfnn1 ng "and IIIII4e the state
ment as upon" doe8 not apply to a declaratlt related by 
blood or lIBlTiage: (1) inserted: COIIIII& after "IIU'1'iage". 
(2) deleted CCIIIIIa atter "c1eclared". ' 

3. Act10n of State :Bar Ocmm1ttee: 

A,ppraved as pro,poaed to be punctuated by Call1l18.ion; 
suggestion aile that m1&ht be even ol.ecer if redrafted. 

4. Action of Commission zl1usg: 

Approved with changes in form as follows: 

(2/a.) statement Conce~ PaD11zPstory of ADother. A 
statement COIlcerD1Di Uii, 1IIIn'1qe, divarce, aetLth, 
legit:l.macy, race-ancestry, relat10D8h1p by blood or marr1ase 
or other • 'mUar tact of the ~ hiatOl7 of a »eraon other 
than the declarant it the .1~ 1'1Dds that the decl&l'ant 18 
UDa'Va1lable as a v:l.tneaa and 

Ca) 1'1Dds that the decl.araut wu related to tbe otber 
by blood or lIU'1'iage or 

._._--- --------
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c 
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(Revised 7/15/58) 

(b) t1Dds tbat .. the decl.aHDt vas otherwise so 
tiit1matel¥ associatid 'lith the Other' B tam1ly as 
to be likely to bfmt &C()\lX'ate iDtoxmatiOll concern
ing the _tter declared, aDd made the s~ as 
upon 1l:!1'o:rwat1on received from tbe other or from a 
person related by bl.ood or 118rriage to the other •. 
or as upOD repute in the other' B f'am1J.y .... -~1J~-" ... ___ ,_~_"'.l!!ftR_,._-ua" .. u-a-vi'i; .... t· 

i 
~ 



Revised 
July 28, 1956 

SUbdivision (25). Rule 63 

1. As proposed: 

(25) 

admisSible under exceptions 23 or of 
this rule was made by another declarant, 
offered as tending to prove the truth of 
the matter declared by both declarants, if 
the judge finds that both declarants are 
unavailable as witnesses; 

2. Original Action of yomission: 

Approved. 

3. Action of State Bar COIIIIIlittee: 

Disapproved. 

c: 4. A~tion of Commission 7/l2{56: 

Disapproved. 

c 

. - - --_._----

I 
J 
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Revised 

Subdivision (26), Rule 63 
July 28, 1956 

1. As groposed: 

(26) Reputat~n in Family Concerning 
FamilY Historr.tdence of reputation 
among members· ot a tamll,., it the reputation 
concerns the birth, marriage, divoroe, death, 
legitimacy, raoe-ancestry or other tact ot 
the tamily his tory ot a member of the tamil,. 
b,. blood or marriage; 

2. Original Action of C~ission! 

Approved, 

J. Action of State Bar Committee: , 
Approved with modification as shown: 

(26) Reautation in Family Concerning Famil~ 
History. Evi ence of reputation among mem~ers 0 a 
family, if the reputation concerns the birth, marriage, 
divorce, death, legitimacy, race-ancestry or other fact 
of the family history of a member of the family by 
blood or marriage. 

Such reputation may be proved only by a witness 
testifying to his knowIedge of such relutation or by 
entries in rami! bibles or other rami book or 
c arts en av s on r n s crt its * eIfkav ngs on urns. crypts a tom stones. a ' 
t e i e. . 

Action of Commission 7/19/56: 

Approved as proposed to be modified by State Bar 
Committee. 



C Subdivision (2'7). Rule 63 

c 

c 

1. As proposed: 

(2'7) 

n c to prove 
truth or the (al the 
reputation concerna to undaries of. or custOlU 
affeot~. land in the COIIIII1\II1ity, and the 
judge finds that the refutation, i1' al'Q', arose be
fore controversy. or' (b the reputatlon concerna 
an even t of general bi-s tory 01' the oCllllD\1l11 t;r 
or 01' the state or nation '01' wblcb the com-
IIIUD1 t;r 1. a part; aDd the 3udas 1'1D4a tba t the 
event wa. 01' 1mportanoe to the commun1 ty, or 
(0) the reputation conoerna the b1rtb, marriage, 
di vorce. de. th, legl t1macy. rel. t10nablp by 
blood or marr1age, or race"anceatr;r 01' a 
person res 1 dent In the cDllllluni ty a t the 
time ot the reputa t10n, or some other similar 
taot ot hie fam11yhietory or ot bis pereow 
status or condltion wblob the judge tineD 
Ukely to have been the subject ot a reUable 
reputa tion In tba t coumun1 t;r; 

2. Original Act.1tm of Commission: 

~. 

3. Action at State l!ar CoIIII1I1ttee: 

Approved with modWcatlon as abavn: 

(27) B!putation -- ~loiia-ral History, 
hlI117 H1st~. ftlLDCi iii a c ..... mJty 
as f.iii6'fnaProve 'Ii_ truth at the matter :reputed, it 
Ca) the reputation eooeems bouDdaries at, or cuet~ 
atteettna, land ill the e ..... mity, aa4 the jlll1p ~ 
that the reputation, 11' &IV", arose betore C()I1trcwersy, 
or (b) the reputation concems u. event at "DllraJ. 
history at the ~m1ty or at t_ state or Dation at 
vh1eb the ~m1ty i8 a pvt, an4 tile juJae ~ that 
tile event was at :1IIq)ortance to the cCllllDlll1ity, or (e) t_ 
reputation concerna tbe cJate or tact at birth, 1IB'r1'1qe, 
divorce or ~-1ePtHIMY,-iii&1I'euu,-~-Woeei.
~r-''''' __ ''''''' ot a person rea14ent ill the 
eCDl\\lll~ty a'li t~'~ ~ ... ~"t:l-qp.1 !e"'"~ 
d·;1lU-~""~"'1T-_'ilJ'''~''''''''''r'''T~ " . ~ RPu ........ Ul ... vIIlell-__ .... -lbU.l -w-__ 
lHte.· __ -n1t6.n..ef1-:reliall!e·repwllUlea·b ....... -e eHyJ 
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--

Revised 
July 28. 1958 

Subdivision (27), Rule 6) (cont.) 

4. Action of Commission 7119158:· 
Discussed but did n<lt take final action on modifications 
proposed by State Bar Committee. 



c 

c 

c 

Revised. 
July 28, 1958 

Subdivision (28). Rule 63 

1. As proposed: 

(28) Reputation as to Character. If a 
trait of a person' 8 character at aspe-eified 
time is material, evidence of his reputation 
with reference thereto at a relevant time in 
the community in which be then resided or in 
a group with whioh he then habitually associated. 
to prove the truth of the matter reputed; 

2. Original Action of Commission: 

3. 

Approved with addition of "a person's character or" 
after "If." 

Actiog of State Bst Committee: 
, $A 

Approved as amended by Commission and with further 
amendment to add "general" before "reputation. 1t 

4. Action of Commission 7/19/58: 

Reaffirmed original action and added "generalll 
before "reputation." 



c 

c 

c 

" 

(Revised 1/2$. '58) 

SUbdivision (29), Rule 63 

1. As proposed: 

See "Action of Commission." 

2. Original Action of Commission: 

Approved as proPosed with amendment as shown: 

(29) Recitals in Documents Affecting :zperty• 
Evidence of a statement relevant to a mater 
matter: (a) Contained in a aeed of conveyance or 
a wUl or other document purporting to affect an 
interest in praperty, offered as tending to prove 
the truth of the matter stated if the Judge finds 
that the matter stated would be relevant upon an 
issue as to an interest in the property, and that 
the dealill8s with the praperty since the statement 
was made have nat been inconsistent with the truth 
of the statement; or 6b) Contained in a doc\llllllnt 
or writill8 more than 3 years Old when the statement 
bas 'been since gener~ a= upon as ~ by persons 
havill8 an interest ~ mater provi the writer 
cff have wn: properlj Iil!OIied to make sUCh state. 
~n as a tneaa, 

i 

3. Action of State :ear CcDmittee: 

Approved as proposed to be amended by COIDI!1saion with 
1'urther mod11'1eation as shown: 

(29) Recitals in Wr1t11!p »ee_'a.AIhe1iiR8 
Pltepu1;y. SUbject to Rule 54, evidence of a statement 
relevant to a _terGi iii8.tier <a) contained in a deed 
of conveyance or a w1ll or other aae ... , wr1t~.llll'
}Klrting to a1'fect an interest 1n property, ~ aa 
tending to prove the truth of the matter stated if the 
Judp finds tbat the matter stated would be rel.evant 
upon an issue as to an interest in the property, and 
that the dealings with the property since the statement 
was made have not been incons1stent with the truth of 
the statement or (b) cODtsined in a tie_H." wr1ting 
more than thirty years old when the statement baa been 
aince generally acted upon as true by persons having an 
interest in the matter, provided the wr1tt!r could have 
been praperly allQWe4 to make such sta~t ~a a 
witness. 
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Revised 
July 28, 1958 

Subdivision (29), Rule 63 (cont.) 

4. Action of Commission 7/19/58: 

1. Concurred in State Bar Committee proposals 
for amendment of Subdivision (29). 

2. Redra~ted to read: 

(29) Recitals in Writings Subject to 
Rule 64, evidence of a statement relevant 
to a material matter. 

(a) contained in a deed of conveyance 
or a will or other writing purporting to 
affect an interest in property, offered as 
tending to prove the truth of the matter 
stated if the judge finds that the matter 
stated would be relevant upon an issue as 
to an interest in the property, and that 
the dealings ~th the property since the 
statement was made have not been incon
sistent with the tr\.lth of the statement or, 

(b) contained in a writing more than 
thirty years old when the statement has 
been since generally acted upon as true 
by persons having an interest in the matter, 
provided the writer could have been properly 
allowed to make such statement as a witness. 

I 
J .. ~ 
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Revised 
July 28. 1958 

Subdivision (30), Rule 63 

1. As proposed: 

(30) Commercial Li~ts and the Like. 
Evidence of statements 0 matters of interest 
to persons engaged in an occupation contained 
in a list, register, periodical, or other 
published compilation to prove the truth of 
any relevant matter so stated if the judge 
finds that the compilation is published for 
use by persons engaged in that occupation and 
is generally used and relied upon by them; 

2. Action of Commission: 

Approved. 

3. Action of State Bar Committee: 

Disapproved as proposed; referred subject matter 
of subdivisions (30) and (37) to Messrs. Hayee. 
Hoberg, Kaus and Selvin for further study and 
report. Suggested study should consider. inter 
alia. whether any subdivision proposed shoUld be 
made subject to Rule 64. 



• 

(Reviled 7/15/58) 

C Subdivision (31), Rule 63 

c 

c 

1. As proposed: 

(31) Learned Treatises. A published 
treatise, periodical or pamphlet on a 
subject of history, science or art to 
prove the truth of a matter stated therein 
if the judge takes judicialnotloe, or a 
wi tness expert in the subject testifies, 
that the treatise, periodical or pamphlet 
is a reliable authority in the subject. 

2. Action of Commission: 

Discussed but did not take final action. 

3. Action of state Bar Coosmittee: 

See l'ep'ort Oil subdiviSion (30) 

j 



• • 

Rule 64 (lIevilled 7/15/58) 

C 1. As proposed: 

c 

c 

of Jud e under Exce tions 1 16 
o c ude' v dence. ny WI' t ng 

ssi eunerexceptons •• U7).(lg}, 
and (19) ot Rule 63 shall be re~eived only it the 
party offering such writing has delivered a copy of 
it or so much thereot as may relate to the controversy. 
to each adverse party a reasonable time before trial 
unless the judge finds that such adverse party has 
not been unfairly surprised by the tailureto deliver 
such copy. 

2. Action of COIlIIIlission: 

Not yet considered. 

3. Action ot state Bar COIIIlIittee: 

Approved with amandmelrl; to refer to subd1viaion (29). 



• 
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c 
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--, 

Rule 65 (Revised 7/15/58) 

1. As proposed: 

See ItAction of Commission." 

2. Action of Commission: 

Approved as proposed .fith modification as shown: 

Crecl.ibilitv· of Declarant. Evidence of a 
statement or other conduct by a declarant incon
sistent with a statement of such declarant 
received in evidence under an exception to Rule 
63 is admissible for the p~pose of discrediting 
the declarant though he had no opportunity to 
deny or explain such inconsistent statement ~ 
other conduct. Any other evidence tending to 
1mpair or support the credibility of the declar
ant is admissible if it would have been admis-

sible had the declarant bee~ a witness. 

3. Action of gtate.Jje.r Committee: 

Did not take f'inal action; ~erred to Messrs. Baker 
and Patton to cOI1fIider whetbel' Rule should 1)e mod1t1ed as 
propo8ed in Patton JIIeIIIOIandllll on SUbdiVision (10) of 
Rule 63, dated June 25. 1958. 



• • 
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-
(Rev18ed'7!15!58) 

Rule 66 

1. As proposed: 

Multiple Hearsay. A statement within the scope of 
a~ excention to Rule 63 shall not be inadmissible on 
the groUnd that it includes a statement made by another 
de~larant and is of£eredto prove the truth of the in
cluded statement if such included statement itself' 
meets the requirements of an exception. 

2. Action of Commission: 

Approved. 

3 • Act i on of state Bar COIIIIII1 ttee : 

Approved. 



• .. -.. 

C Rule 68 

c 

c 

1. As propoped; 

See "Action of Commission". 

2. Action of Commission: 

Approved as proposed with modification as shown: 

RULE 68. AUthenticatton of Copies of 
Records. A wri ting purpor Ing to be a Q,OPY 
of an off'ioial record or of' sn entry therein, 

. meets the requirement of' authentication if' 
(a) the judge f'inds that the writing purports 
to be published by authority of' the nation, 
state or subdivision thereof, in which the 
record is kept; or (b) evidence has been 
introduced sufficient to warrant a finding 
that the wri ting is a correct copy of the 
record or entry; or (c) the office in which 
the record is kept is wi thin this state or is 
an office of' the Uniitid States sovernment 
wsetbSr w!tan or wi out tas state. ana the 
writing is attestea as a correct copy of the 
record or entry by a person purporting to be 
an officer. or a deputy of an officer, having 
the legal custody of the record; or (d) if the 
office is not within the state, or is not an 
office of the U ted States overnme • e 
wr t ng s at.teste as req re n c auae (c) 
and is accompanied by a certU'ica te tha t such 
officer has the ous tedy of the reoord. If the 
office in which the reoord is kept is within 
the United states or wi thin a terri tory or 
insular possession subject to the dominion of 
the United States, the oertificate may be 
made by a judge of a court of reoord oftbe 
district or political subdivision in which 
the record is kept, authenticated by the seal 
of the court, or may be made by any public 
off1cer having a seal of otfice and having 
offioial duties in the distriot or political 
subdiVision in whioh the record is kept. 
authenticated by the seal of his office. If 
the offioe in which the reoord 1a kept ia in a 
foreign state or CO'l.llltry, the certificate may 
be made by a aeoretary of en embassy or legation, 
oonsul general, oonsul, vice consul, or oonsular 



. ,. 

c 

c 

c 

-. 
agent or by any officer in the foreign 
service of the United States stationed 
in the foreign state or country in which 
the reoord is kept, and authenticated by ... 
the seal of his office. 

Action Northern Section: 

Concurred in Commission action exce~t would make first 
word in underlined part or (d) "and instead of "or". 

4. Action Southern Seotion: 

Not yet considered. 
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SUPPLEMENT TO I>lEMORANDUM SUBMITTED BY 
Professor James H. Chadbourn 

Summary of Sections of Part IV 

of the Code of Civil Procedure to be Repealed 

or Amended 

REPEALED 

1850 
1851 
1852 
1853 
1870{2) 
1870(3) 
1870(4) 
1870(5) first sentence 
1$70(6) 
1$70(7) 
1$70( 11) 
1870(13) 
1$78 
1893 last clause 
1901 
1905 
1906 
1907 
1918 
1919 
1920(1 ) 
1920a 
1921 
1922 
1923 
1924 
1926(1 ) 
1946(1) 
1946(2) 
1946(3)(1) 
1947 
1953e-1953h 
2047 second sentence 

AMENDED 

1854(1): 
1$70 ( 8)(1) 
1936(1 ) 
1948 
1951 
2016(d) (1) 
2049 
2052 

\ ,I 
~/ 

.! 
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NOTES ON UNIFORM RULES OF EVIDENCE RULE 62(7) 

62(7) defines "unavailable as a witness." 

The following exceptions to Rule 6) require that the 

declarant be "unavailable" in the sense of 62(7): 

6)() (as amended by Commission) 

6)(5) 

63(10) (as amended by Commission) 

63(23 ) 

6){24) 

63(25) 

If we were to adopt 62(7) and the foregoing subdivisions 

of 6) we would change present law as follows: 

1. Presently declarations against interest 
seem to be admissible only if the declarant is 
dead (CCP §§ 1853, 1870(41, 1946). Adoption of 
63(10) (as amended by Commission) and 62(7) would 
make such declarations admissible not only when 
declarant is dead but also when declarant is 
unavailable in any of the other senses stated 
in 62(7). 

Illustration: Defendant calls Wand asks 
re a matter adverse to W's interest. W 
refuses to answer on ground of self
incriJllination. Defendant may now prove 
W's out-of-court statement respecting the 
matter. W is "unavailable" because of his 
claiJll of privilege. 

2. Presently certain pedigree declarations 
are admissible only if declarant is dead or 
"out of the jurisdiction" (CCP §§ 1852, l870( 41. 
first clause). Adoption of 63(23J (24) and (25) 
plus 62(7) would make such declarations admissible 
not only when declarant is dead or out of the 
jurisdiction but also (for example) when declarant 
is unable to testity because of physical or mental 

-1-
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,r-

illness. However, adoption of the Uniform 
Rules of EVidence provisions indicated would 
qualify the out-of-the-jurisdiction condition 
presently stated in CCP § 1852. Under 62(7) 
out-of-the-jurisdiction is tlunavailabletl only 
if the judge excuses the failure to take 
declarant's deposition on the basis stated 
in 62(7) second paragraph. 

3. 63(3) as amended by Commission plus 
62(7) would create a new hearsay exception. 
Unavailability is a feature of the exception. 
But since the whole exception is new we have 
nothing in our present law respecting the 
unavailability feature. 

Evaluation: 

If we are willing to accept certain hearsay declarations 

of a hearsay declarant when he is unavailable because dead, 

it would seem we should be willing to accept these same 

declarations when declarant is qnavailable for any of the 

reasons stated in 62(7). I recommend approval of 62(7) as 

revised by State Bar Committee. (This revision makes no 

substantive changes but does improve the form.) 

Respectfully submitted, 

James H. Chadbourn 
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