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AGENDA 

for Meeting of 

lAW REVISION COMMISSION 

Ventura, ~ 16-17, 1958 

-, 

1. Minutes of AprU 18-19 maeting (sent you on May 6, 1958). 

2. Discussion proposed dates future meetings: 
June 13 aDd 14, July ll-12. August 8-9, September 5-6, 
October 3-4 (CoroDado) 

3. Study No. 59 - Fcr::icc by Pub~.ice.tion. Repo'-l; O:J. c.ri'BDgement llHh Harvard 
Stude:lt LeS_,;,:i,t\;;ivE; Research '3nreau. 

4. St~ No. 58(L) - Codification Grand Jury L6.w: OUtline of :future work 
(Mr. Kleps Will :furDish memoraDdum). 

5. Study No. 52(L) - Sovereign ])mnunity. Prelim1DarY report by Profeesor 
Vao AlstyDe (memol"\n"l~ to be sent). 

6. St~ No. 37(L) - Claims StatlItes Discussion with Professor Vao Alstyne 
of matters considered at last meet1Dg (Sea MemoraDdum No.4, enclosed 
herewith). 

7. 

8. 

9. 

10. 

ll. 

12. 

13. 

14. 

Study No. )6(L) - CoDdemDation Law and Procedure (See MeIIIorandum No. 9 
to be sent), 

Study No. 56(L) - Narcotics Code (See Memorandum No. 10, to be aent). 

study No. 24 - Mortgages Future Advaoces (See MeIDora.'ldum No.3. enclosed 
herewith). 

study No. 34(L) - Uniform Rules of Evidence (See MemoraDdum No.8, 
enclosed herewith). 

study No. 49. - Rights Unlicensed Contractor (&;e Memorandum No.5, 
enclosed herewith). 

study No. 38 - Inter-vivos Rights, Probate Code § 201.5 Property (See 
Memorandum No.1, sent to you on May 6). 

study No. II - §§ 2201, 3901 of Corporations code (See Memorandum No.2, 
sent to you on May 6). 

study 110. 16 - Planning by Cities and Counties Not Having Pl8Dn1ng CGmIIis­
Bions (See MimIorand.um. No.6, enclosed herewith). 
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MINUrES OF M&BI!ING 

YAY 16-17, 1958 

VEN1'tIM 

Pursuant to the call of' the Chairman, there wu a regular meeting of' 

the Law Revision Commission on Ma.Y 16 and 17, 1958, at Ventura. 

~: Mr. Th01Daa E. Stanton, Jr., Chai~. 
Honorable Clark L. Bra4ley 
Honorable Roy A. GU8taf'80n 
Mr. Charles H. *ttbeW8 
Prof'essor asmuel D. ThUl'lll8l1 
Mr. Ralph N. lO.epl, ex of'1'1cio C_ 16) 

ABSEM': Mr. John D. Babbese. Vice Chairman 
Honorable Jame_ A. Cobey 
Mr. Bert W. LeVit 
Mr. Stanf'ord C. SIlaw 

Mr. John R. McDonough, Jr., the BKecutive Secretary, and Miss Louisa 

R. Lindow, Assistant Executive Secretary, were also present. 

Prof'essor Jamel H. Chadbourn of' the School of' Law, Univerlity of' 

Cal1f'orn1a at Loa ADselel, the research consultant of' st1.llSy No. )II.(L), was 

present during a part of' the meetillg on ~ 16, 1958 • 

.• Professor Arvo Van Als-Qrne of' the School of' Law, University of' 

Cal.1f'ornia at Loa Aqgelea, the research consultant of' Studies No. 37(L) and 

52(L), was present during a part ot the meetillg on _ 17, 1958. 

Mesers. Robert NibJ.ey and Albert A. DB.Y ot the law firm of' HUl, 

Farrer and Burrill of' Los ADseles, the research consultant of' st1.llSy No. 36(L) 

were present during a part of' the meetillg on ~ 17, 1958. 

The ainutel of' the meeting of' AprU 18 and 19, 1958 were unanimously 

apprcrved. 
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I. AI:MINIsmATION 

A. Proposed Announcement of Studies in State Bar JoU!'ll8l.: The 

Comnission considered a draft of an announcement of studies to be published 

in the State Bar JoU!'ll8l. prepared by the Stattand distributed to Members at 

the meeting (a capy of which is attached to these minutes). After the matter 

"l/6S discussed the EXecutive Secretary W88 authorized to request "the State Bar 

to pub1ish the lUlI1O\BlCement substantially as drafted in the State Bar JoU!'ll8l.. 
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Minutes - Regular ,Meeting 
MaiY 16-17, 1958 

A. study No. 24 - Mortgages for Future Advances: The Commission con­

sidered Memorandum No.3, a draf't prepared. by the statt of a Recar.mendation of 

the Law Revision Com:nission relating to mortgages to secure fUture advances, 

and two draf'ts of bUls to effectuate the Commission 1 s recommendation, one 

l'repared. by Professor Mel'rylllan and the other l'repared by the staff. (A copy 

of each of these items is attached to these minutes). After the matter was 

discussed, the following changes in the draf't statute p2'E!pBl'Sd by the staff 

were agreed upon: 

(a) "In all cases" should be inserted at the beginning of 

subsection (1). 

(b) "that is" should be deleted from the parenthetical 

pbrase in subsection (2). 

(c) The word "necessary" should be inserted af'ter the word 

"expenditures" in subsection (1). 

(d) The sequence of the three subsections should be 

changed so that subsection (1) becomes subsection (3). 

SUbsections (2) and (3) would then be des1snated as sub­

sections (1) and (2) respectively. 

(e) The word "all" should be changed to "any" in the 

second sentence of the next to last paragraph. 

(f) Additional l'lI1nor changes should be made. 

A motion was made by Ml". Thurman and seconded by Mr. Gustafson to 
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Minutes - Begular Meeting 
May 16-17, 1958 

appl'O'Te the draft statute prepared ,by the Staff, as amended. The motion car-

ried: 

Aye: B!'adley, Gustaf'son, Matthews, Stanton, Thurman. 
No: None. 
Not preaent: Babbage, Cobey, Levit, Shaw. 

A motion was made by Mr. Gustaf'son and seconded by Mr. Matthews to ap-

)?rove the proposed rectll!llllelldation of the Commission relating to mortgages to 

seo::ure future advances. The motion carried: 

Aye: Bradley,' Gustaf'son, Matthews, Stanton, Thurman. 
No: . Uone 
Not present: Babbage, Cobey, Levit, Shaw. 

The Elcecutive Secretary was directed to send the research stuily, the 

recommendation of the CommiSSion, and the draft bill to the State Bar for its 

consideration. 
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Minutes - RegUlar Meeting 
May 16-17, 1958 

B. Study No. 34(L) - Uniform Rules of Evidence: The Cammission con-

sidered V.emorandum No.8, a SUlllIMI'Y compUed by the Sta1".f of action taken 

to date on v&~ious of the Uniform Rules of Evidence by thc Law Revision 

Commission end the Northern and Southern Sections of the State 3ar COlllI!Iittee 

to Consider the UIliforlil Rules of Evidence. certain material received tram the 

State l3sr relating to studies it has made on the subject of medical treatises 

'lS evidence. and memoranda :prepared by Professor James H. Chadbourn on Sub­

division (31) of Rule 63 and on Rules 20, 2l, and 2.2, 65 and 66. (These 

items are attached to these minutes. 

The CommiSSion considered the recommendation of the l!:xecutive Secretary 

that the COmmission undertske to complete its work on Rule 63 and related 

Rules dealing with the heers&;\' rule andlts exceptions in time to :present its 

recamnendationsrel.ating to these Rules to the 1959 SesBionof the Legislature. 

After the matter was discussed it was ogreed to approve the NCQDlIIIendation of 

the l!:xecutlve Secretary. It was also agreed that the Cba1rman should write 

Mr. Ball of this deciSion and should tell him that the COIIIDIission hopes to 

have the views of the State Bar on these Rules in time to consider them 

before its recamnendationa to the Legislature are put in final fOrlil and Y1ll 

be happy to cooperate in any lI8iY that it can to this end. 

Rule 63. Subdivision (31) - Learned Treatises: The COIIIIIIission 

deferred consideration of Subdivision (31) of Rule 63 to a later meeting. 

Rule 65 - CredibUity of Declarant: After the COIIIDIise1on considered 

Prot'eS8Oll' Chadbourn's memorrmdlllll a motion was made and seconded to approve 
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C Rule 65 as amended to read: 

c 

Evidence of a statement or other conduct by a dec.1.arant 
inconsistent with a state~ent of such declarant received in 
evidence under an excentio~ to Rule 63 is admissible for 
the purpose of diBcrec:it:mg the declarant, though he bad no 
opportunity to dellY or explain such inconsistent statement 
or other conduct, AIry other evidence tending to :iJlipal~ or. 
8Cl'lX)rt the credibility of the declarant is admiSSible if 
it would have been admisBible bad the declarant been a 
witness. 

The motion carried: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 
No: tlone. 
Not present: Babbage, Cobey, Levit, Shaw. 

Professor Chadbourn agreed that certain revisions suggested by the 

staff should be made to his memorandum on Rule 65. 

Rule 66 - Multiple Hearsa;y: A motion was made by Mr. Bradley and 

. seconded by Mr. Thurman to approve Rule 66 as drafted. The motion carried: 

Aye: BrruD.ey, Gustafson, Matthews, stanton, Thurman. 
No: None. 
Not Present: Babbage, Cobey, Levit, Shaw. 

Rule 20 - Evidence Generally Affecting Credibility: The Commission 

considered the recOllllllendation or Professor Chadbourn to amend the first 

lIllrase, "Subject to Rules 2l and 22," to read as follows: "Except as. other-

wise provided in Rule 2l or 22 or in any other or these Rules." A motion 

was made and secondeJ. to approve the amendment. The motion carried: 

Aye: Bradley, Q'.lStafson, Matthews, stanton, Thurman. 
No: None. 
Not Present: Babbsae, Cobey, Levit, Shaw. 

A Motion was made and seconded to approve Rule 20 insofar as it 

abol1she~ the preser>:t restrictionEl upon impeaching one I s own witness. The 

motion carried: 
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Aye: 
No: 

Minutes - Regular Meeting 
~. l6-17, 1958 

BrI'.lley, Gl1staf~'ln, ~Jatthews, Sta."ltm, Th'.=an. 
None. 

Not Present: B",,)bage, c:obey, Levit, Shaw. 

A !:)Gion was made and seconded. to approve Rule 20 insofar as it 

would abolish the present "collatersJ.-matter" limitation With respect to 

evidence of specific contradictions (it being noted that substantia1l;y the 

same limitation could be applied by the court in the exercise of its dis­

cretionary power under Rule 45). The motion carried: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 
No: None. 
Not Present: Babbage, Cobey, Levit, Sha'W'. 

The COII!!lIission I)'lanimously approved Rule 20 insofar as it permits 

ilDpeachment C'f a Witness by (1) evidence of bias and (2) on other grounds 

than inconsistent statements, criminal conviction and bias. 

The Commission considered Rule 20 insofar as it permits supporting 

the witness by eVidence of good character. After the matter was discussed a 

motion was made by Mr. Bradley and. seconded by Mr. Gustafson that Rule 20 

should be amended to :permit such evidence to be introduced rJIlly after the 

credibility of the Witness had been attached. The motion carried: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 
No: None. 
Not Present: Ba.bbage, Cobey, Levit, Shaw. 

Rule 21 - Limitations on Evidence of Conviction of Crime as Affect-

ing Credibility: The Commission considered impeachment by criminsJ. record in 

genersJ. and certain recQmlllellllations proposed by Professor Chadbourn for the 

amendment of Rule 21 • 
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Minutes - Regular Meeting 
¥..ey 16-17, 1958 

In the COt~se of the discussion agreement was reached upon the following 

principles: 

.',i) , Rule 21 was approved insofar as it (a) Hmi'ts evider"ce of 

conviction of crime to crimes involving dishonesty or false 

statement and (b) permits proof at misdemeanors ot such 

character. 

(2) Rule 21 should not require the questioner to malte a show. 

iug that he has or can obtain record evidence of the 

conviction of a witness unless he proposes to question 

the witness initially in the presence of the jury. 

(3) Rule 21 should permit a witness to be questioned outside 

the presence of the jury as to whether he has been con-

ncted of an impeachment crime, even though the question 

is a "shot in the dark", with the further provision 

that if such questioning discloses that the witness has 

been convicted of a crime of a character which ma,y be 

shown to il:Ipeach him, the witness may then be questioned 

in the presence of the jury to bring out this fact. 

(4) Argument as to whether a crime is one involving dishonesty 

or false statement must be heard outside the presence of 

the jury. 

Professor Chadbourn and the Staff were requested to prepare a redraf't of 

Rule 21 embodying these principles for consideration by the CoIiIDission. 
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Minutes - Regw..r Meetin8 
l<:ay 16-17. 1.~8 

The Commission considerea the secona sentence o~Rule 21 which 

embo'i~,es e. specie.l rule limitiJ¥: :!.m;Deacbment by criminal record o~ a de~enda.nt 

in e. co i.l::"na.l. case. Severe.1 members were of the opinion that a ;;1tness and. 

a party to the action should receive similar treatment. A motion was macle 

by Mr. Gust~son and seconded by 1-Ir. Bradley to delete the secona sentence 

o~ Rule 2l. The motion did not carry: 

Aye: Bradley, Gustafson, Matthews, Stanton. 
No; Thurman. 
Not Present: Be.bbage, Cobey, Levit, Shaw. 

Rule 22 - FUrther Limitations on Admissibility' of EVidence Affect­

ing credibility: A motion was made by Mr. Gust~son and. seconded by Mr. 

Thurma.n to approve Rule 22 insofar as it gives the judge discretion to 

dispense with the reqUirement of ~ing. a foundation before a witness can be 

impeached by self contradiction. The motion carried: 

Aye: Bradley, Gust~son, Matthews, stanton, Thurma.n. 
No: None. 
Not Present: l3a.bbage, CObey, Levit, Shav. 

A motion was made by Mr. Bradley and seconded by Mr. Matthews to 

approve Rule 22 insofar as it makes admissible opinion evidence relating to 

honesty and veracity. The motion carried: 

Aye: Bradley, Gust~son, Matthews, Stanton, Th1U'JlUl)J.. 
No: None. 
Not Present: l3a.bbage, Cobey, Levit, Shaw. 

A motion was made by Mr. Gustafson and. seconaed by Mr. Matthews to 

a:.oprove Rule 20 as amended and Rule· 22. Rule 20 is to read: 

Rule 20. Except as otherwise provided in Rules 21 or 
22, or in any other of these rules for the purpose of 
impairing or, when credibility of the WJ.'Cness has been 
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Minutes - Regular Meeting 
l-By 16-17, 1958 

attacked, suppprting the credibility of a Witness, 
any Party including the party calling him ma;y exsmine 
him and introduce extrinsic evidence concerning any 
conduct by him and any ather matter relevant upon the 
issue of crsdibility. 

The motion canieil: 

Aye: Bradley, Gustafson, Matthews, stanton, Thurman. 
NOI None. 
Not Present: lls.bbage, Cobey, Levit, She.w. 

A motion was then made by Mr. Gustafson and seconded by Mr. Bra.tlley 

to approve Rule 45 as far as it rele.tes to Rules 20 and 22. The motion 

carried: 

Aye: Bradley, Gustafson, ~!Btthewe, stanton, Thurman. 
No: None. 
Nat Present: lls.bbage, Cobey, Levit, She.w. 

J 
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Minutes - Regular Meeting 
~ ~6-l7, ~958 

C. Study No. 36(L) - Condemnation Law and Procedure: The Commission 

considered Memorandum No.9 (a capy of which is attached to these minutes). 

The Executive Secretary reported on the M83' 5th meeting of the subcommittee 

of the Senate Interim Judiciary Committee which he and Messrs. ~ and 

McLaurin attended. After the matter vas discussed it was agreed that the 

Commission would atteDqlt to adapt its schedule to the requests of the sub­

committee. 

Messrs. Nibley and Day reported that: (~) their study on moving 

expenses is complete except for inserting therein the research consultant 1 s 

recOllllllendations on the various prob~ems discussed, and. (2) the studies on 

recoverable costs and ~ocation of sward can be completed b,y October. 

It was agreed that in preparing its studies the research cODsultant 

should include both (1) en ilIIpartial analysis of the prob1el1!1!1 involved 

and the policy considerations, pro end con, relating to their solution and 

(2) its recommendations on the policy questions ilWolved. 
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Ml.nutes - Regular Meeting 
~ 16.17, 1958 

D. Study No. 37(L) - Claims Statute: The Commission considered 

Memorand\DII No.4, a Staff memorand\DII dated April 15, 1958, relating to 

problems involved in "dovetailing" the proposed uniform claims statute into 

existing law, and a draft of the proposed uniform claims statute. (a copy 

of each of these items is attached to these minutes). 

After the matter was discussed it was agreed that Professor Van 

Alstyne would undertake a study of the problem of illCorporating the prin-

cip1es expressed in the proposed uniform claims ststute into the law of this 

Ste:te and make a report of his findings and recommendations. 

Theebairman'was authorized·'to elrhllt 1nto a contract with Professor 

Van Alstyne for the new study at an honorari\DII between $750 to $1,000. It 

was aareed that this study should take precedence aver the Sovereign !Jmnmit:y 

study insofar as Professor Van Alstyne is concerned. 
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Minutes - Regular Meeting 
Ma;y 16-11, 1958 

mission conside::'ed ~morn.n:i'1!n No.1 (a copy of Which iO' att8.c~. +,,;) these 

minutes), a'1d the research study prepared by Professor Hl;.rnlcc l~c.c.h) Jr. 

After tb'! matter 'Was disc'13sed Mr. stanton expressed an opinion thE.~ in SCllDe 

aspects 201.5 property should have the S8IIIe incidents as communi1:y property. 

It was agreed to consider whether 201.5 property should be treated 

s:Lm11arly to comm1m1ty property with respect to the following matters: 

(a) Management and control: No member moored to treat 201. 5 

property like community property for this purpose. 

(b) Rights of creditors: No member moved to treat 201.5 

property like comanmity property f'or this purpose. 

(c) Inter vivos transfers of personal Property - gratuitous 

or for value: A motion to treat 201.5 property like 

C()I!IIIlI1Il1 ty property did not carry; 

Aye: Bradley, Gustafson, Matthews, Stanton. 
Pass: Thurman. 
No: None. 
Bat Present: Babbage, cobey, Levit, ShaY. 

(d) Inter vivos transfers of real property - gratuitous or 

for value: A motion to treat 201.5 property 1.ike cC'!1III!Iul1ty 

property did not carry: 

Aye: Gusta.tson, Matthews, stanton, ThUl'lllBll. 
Pass: Bradley. 
No: Bone. 
Not Present: Babbage, Cobey, Levit, Shaw. 

(e) Declaration of' homestead: A motion to treat 201..5 property 

like cOllllllUIli ty property carried: 

-13-
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c Minutes - Regular Meeti..,g 
May 16-17, 1958 

A,vn: Bradley, Gustafson, Matthews, stauton, ',rh'=",l, 
NQ~ None. 
Not Present: :ilPbbsge, Cobey, Levit, Shaw. 

(t'; :Givision on ,;iy~: A motion to treat 201.5 Jlr )P"-"·~· 

like comcrunity property did not carry: 

Aye: . Bradley, MB.tthevs, stanton, Thurman. 
No: Gusta:f'son. 
Not Prese!Il;: Babbege, Cobey, Levit, ShaW. 

A motion was made by Mr. Gusta:f'son and seconded to treat "201.5 

property" like camnmity property in divorce cases only as to the losing party. 

The motion did not carry: 

Aye: Gustafson 
No: Bradley, l'Atthews, Stanton, Thurman. 
Nat Present: lls.bbage, Cobey, Levit, Shaw. 

(g) Gift tax: A motion to treat 201.5 properly like cOlllllUIlity 

property did not carry: 

Aye: Bradley, Gusta:f'son, Matthews, stanton. 
Pass: ThUrman. 
No: None. 
Not Present: Babbage, Cobey, Levit, Shaw. 

A motion was made and seconded to repeal that portion of Section l.64 of 

the Civil Code vhich purports to transform "201.5 property" into cOIIIIIU%lity 

property. The motion carried: 

Aye: Bradley, Gusta:f'son, M!Jtthevs, stanton, Thurman. 
No: None 
Not Present: llabbage. Cobey, Levit, ShaY. 

It was agreed that the research consultant should be requested to 

include in the study a consideration of the rights of spouses Yith respect to 

inter vivos transfers of 20l..5 property in the states in which it ill acquired --
( 
"-_ i. e., before they come to California. 

-14-



Minutes - Regular MeetiDg 
MaT ~6-17, 1958 

'p. '. etuav Ito. lt9 - R1§ht"S of UIlJ.icensed Contractor:: The COIIIIIIission COIl­

sidered the reeearch study prepared ay Profe~sor James D. Suamer, Jr. 8lId 

Memorandum No. 5 (a capy of which is attached to these m1D.utes). After the 

IlIII.tter vas discussed. :!.t was agreed that ceJltain sections of the study should be 

more speciflc. end that certain inconsistencies should be elimiD.ated.. Further 

oonsideration of this study was deferred. pending its revision by the research 

consultant. 
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Minutes - Regular Meeting 
y:a:y 16-17, 1958 

study No. 52(L) - Sovereign Tl!'.!I!1w:lty: The Commission considered 

Memorand1.llll No.7 8Ild a pre11mi nary report on the study of governmental. 1mrmmity 

prepared by Professor Van Alstyne (A copy of each of these items is attached 

to these minutes). Professor Van Alstyne reported that atter completing the 

initial work of this study he bad ar;riTea"Got the following tentative conclu-

sione: 

(1) The state should proceed conservatively in any program of abol­

ishing governmental immunity. 

(2) The present study should indude a comprehensive survey of the 

present statutory law 1m,posing liability on publ.ic entities and should include 

recCl\llJllAtldations to cure any ambiguities or defects that now exist in such 

statut.es 8Ild to make the ~1nc1pl.es embodied in theDi more uniformly appJ.1cable. 

(3) A factual study of probable consequences should be made before 

abolition of governmental immunity is recOllllllellded. 

After the matter was discussed the COIIIIII1ssion expressed its agreement 

with Professor Van Alstyne and directed him to proceed along the lines outlined 

in his preliminary report. 
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Minutes - RegUlar ~eting 
May 16-17, 1958 

H. Study No. 56(L)- Narcot1csStudy: The COIIIlIission considered 

Mamoreni'.u:n No. 10 (a caw of which is attached to these minutes). After the 

matter was discussed. a motion was made by Ml-. Matthews, seconded by Mr. 

Bradley, and uminiJoously adopted to approve the recommendation maie in the 

meiDorandlllil. The'Staff was directed to draft and submit for approval II 

RecOlllllleIldation of the COIIIlIission along the lines set forth in Memorandum No. 

10. 
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Minutes - Regular V.eeting 

Ma¥ 10-17, 1958 

I. Study No. 57(1) - Lav Re1at1pg to Bail: The Commission con­

sidered the suggestion that it contract with a deputy in Mt'. Gustatson's 

ofi'ice to unde:o-take this study, on the understanding that Mr. Gustatson would 

provide considerable guidance as the study progresses~ Mt'. IO.eps suggested , 
that thcre llligb:t be some objection to this by Melnbers of. the Legislature; 

Mt'. Bradley, bmrever, expressed his opinion that the proposal would not be 

thought objectionable. A:f'ter the matter was discussed the Che.irman and Executive 

Secretary were authorized to make e. contract on the basis discussed, at an 

honorarium between $1,200 to $1,500. 

-18-
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Minutes - Regular Meeting 
~ 16-i7, 1958 

I. study No. 57(L) - Law Relat1Dg to l!ail: The Commission con­

sidered the suggestion tbat it contract nth a deputy in Mr. Gusta:fson's 

office to undertake this study, on the understanding tbat Ml". Gusta:fson 

lIOuld provide considerab1e guidance as the study progresses. After the 

matter was discussed the Cbairman and EKecut1ve Secretary were autbor1zed 

to make a contract on the basis discussed, at an honorarium between $1,200 

-18-
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Minutes - Regular Meeting 
May 16-17. 1958 

Study No. 58(1) - codification of Grand Jury Law: The Coo:m1ssion 

considered the memorandum relating to this st~ prepared by Mr. lO.eps {a 

copy of which is attached to these minutes}. After the matter was discussed, 

a motion was mde by Mr. Gustafson, seconded 'by 1tt-. Matthews, and unanimously 

adopted to authorize Mr. 'Q.eps to proceed in the lIIBIIIler proposed in his 

memorandum. 

-19-
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Minutes - Regular Meeting 
May 16-17, 1958 

!C. study No. 59 - Service of Process by Publication: The Ex:ecutive 

Secretary reported that the Harvard student Legislative Research Bureau has 

agreed to under';ake tIde study for the Commission. 

Respect~ submitted, 

Jobn R. ~Donough, Jr. 
Ex:ecutive Secretary 

-20-
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PROPOSED STATE BAR JOURNAL ANNOUNCEMENT 

May 15, 1958 

Pursuant to Resolution of the California 

Legislature 

THE CALIFORNIA LAI" REVISION COMMISSION 

is n01~ making 'a study. of'" ,too topics li'sted 

below •. 

Members of the Bench and Bar who have 

comments on defects in the present law 

or suggestions as to what the statutory 

law of the State should contain on these 

subjects are invited to communicate with 

the Commission. Communications may be 

addressed to: 

California Law Revision Commission 

School of Law 

Stanford, California 

1. SERVICE OF PROCESS BY 
PUBLICATION. A stUdy to determine 
whether California statutes relating 
to service of process by publication 
should be revised in light of recent 
decisions of the United States Supreme 
Court. 

2. RE~UIREMENT OF WRITING ON 
REPRESENTAT()N OF CREDIT. A study to 
determine whether Section 1974 of the 
Code of Civil Procedure should be re­
pealed or revised. 

-1-
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3 • ELECTION OF REMEDIES. 
A study to determine whether the 
doctrine of election of remedies 
should be abolished in cases where 
relief is sought against different 
defendants. 

4. SOVEREIGN IMMUNITY. 
A study to determine whether the 
doctrine of sovereign or govern­
mental immunity in California 
should be abolished or revised. 

5. CONDEMNATION. A study to 
determine whether the law and pro­
cedure relating to condemnation 
should be revised in order to safe­
guard the property rights of private 
citizens. 

6. UNIFORM RULES OF EVIDENCE. 
A study to determine whether the law 
of evidence should be revised to con­
form to the Uniform Rules of Evidence 
drafted by the National Conference of 
Commissioners on Uniform State Laws 
and approved by it at its 1953 annual 
conference. 

7. CLAIMS. A study to determine 
wheth~ the various provisions of law 
relating to the filing of claims against 
public bodies and public employees should 
be made uniform .and otherwise revised. 

8. ATTACHMENT. GARNISHMENT. AND 
EXEMPT PROPERTY. A study to determIne 
whether the law relating to attachment, 
garnishment, and property exempt from 
execution should be revised. 

9. BAIL. A study to determine 
whether the laws relating to bail 
should be revised. 

10. ARBITRATION. A study to deter­
mine whether the Arbitration Statute 
should be revised. 

11. RIGHTS OF A PUTATIVE SPOUSE. 
A study to determine whether the law 
relating to the rights of a putative 
spouse should be revised. 

-2-
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12. HABEAS CORPUS. A study 

to determine whether the law respect­
ing habeas borpus proceedings, in the 
trial and appellate courts should, 
for the purpose of simplification of 
procedure to the end of more expedi­
tious and final determination of the 
legal questions presented, be revised. 

13. ACTION FOR SUPPORT BY DIVORCED 
SPOUSE. A study to determine whether a 
former wife, "di1l:orced in an action in 
which the court did not have personal 
jurisdiction over both parties, should 
be permitted to maintain an action for 
support. 

-3-



• 

~k~~.t.YN 
CHARLES W. JOHNSON 

TERRY L. BAUM 

BARBARA C. CALAla 

VIRGINIA COKD 

BERNAJlD CZJ:SU 

KENT L. DaCHAMIlEAU 

ReBLEY E. GIIORQa: 

CHilE .. DEPUTY 

C US C. MORRI-.oN 

~RGIE H. MURPHY 
PRINCIPAL DIlPI.ITI':1S STATE OF CALIFORNIA 

STANLEY M. LoURIMeRE 
J. GOUl.D 

c 

D_UTY IN CHAII.Gi. 

LoIS AIII3ICL.." OI'.IC. 

c 

S021 STATE CAPITOL, 8ACRAMENTO 14 

311 STATE BUILDING. LOS ANGELES 12 

May 1'1. 1958 
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Codification of Laws Relating 
to Grand Juries 

A. Material Involved 
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RYAN M. PoLSTRA 

EDWARD K. P'UJtQLL 

RAy H. WHITAUR 

The statutory provisions relating to grand juries, 
including those of incidental application. are found in the 
Code of Civil Procedure, the Penal Code, and 'the Government 
Code. The sections involved are: 

Code of Civil Procedure 

65.2 
190-196.1 
204.-211 
238 
241-243 

B. Proposed Disposition 

Government Code 

3060 
3062 
3073 
12551 
12552 
28101-28158 

Penal Code 

167 
168 
169 
894-907 
915-932 
940-945 
948-973 
997-998 
1009 
1117 
1324 
1326 
1395 

It is proposed that, generally, the statutes 
which relate specifically to grand juries be revised With­
out substantive change 8S contemplated by Resolutions 
Chapter 266, Statutes of 1957. and that they be allocated 
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to the Penal Code. This would be accomplished by a 
revision of Title 4 of Part 2 of the Penal Code (commencing 
at Section a94) , and would include the transfer to that 
title of the statutory material in the Code of Civil Pro­
cedure and the Government Code, with two major exceptions. 
The first would be the salary provisions of the Government 
Code, which are now included at Sections 2BlOl-2B15S of 
that code as part of the county s~ry sections. It is 
thought that no purpose would be served by changing these 
well-established salary provisions. The second would be 
those provisions relating to the qualifications of jurors 
and the exemptions from jury duty (C.C.P., Secs. 198, 200-
202). It is thought that these should be the same for 
both trial and grand jurors and that by cross-reference 
they can be kept the oame. 

Where the recommendation flduplicatell appears in 
the attached table, it is intended either to transfer the 
language applicable to grand jurors or to rewrite the 
section to separate those provisions of a section which 
relate to grand jurors. 

In some cases, a section deals in part with the 
grand jury and in part with other bodies or officers. and 
may also constitute an integral part of a larger group of 
sections. In such cases, the provisions relating to grand 
juries cannot be lifted out and transferred without 
detracting either from their own understandability or the 
understandability of the surrounding provisions from which 
they are taken. In such cases, the rec~endation is that 
the sections be left where they are. This applies largely 
to indictments and the removal from office of public 
officers. 

The sections, a brief description of their content~. 
and proposed disposition. if any. are as follows: 
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Code 
and Section 

Code of Civil 
Procedure 

190 

191 

192 

196 

198 

199 

200-202 

204 

Contents 

Requires superior court judge 
to call jury's attention to 
certain basic provisions re 
nature and powers of counties 
and liability of officers 

First sentence which also 
relates to trial juries 
provides, in part: "A jury 
is a body of persons tempo­
rarily selected trom the 
citizens of a particular 
district and invested with 
power to present or indict a 
person for a public offense." 

Lists three kinds of juries: 
grand, trial, and juries of 
inquest 

Defines grand jury 

Fixes uniform minimum fees 
for both trial and grand 
jurors 

Persons competent to serve 
as jurors. trial and grand 

Subdivisions (bl and (c) 
relate to persons competent 
or not competent to serve as 
grand jurors 

Exemptions from jury duty 

Estimate of needed number of 
grand and trial jurors and 
their selection 

Disposition 

To Title 4, Pt. 2, 
Pen. C. 

So much of sentence 
as relates to grand 
juries could be 
duplicated in Pen.C.; 
but in view of defi­
nition of grand jury 
in Sec. 192, recom­
mended to be trans­
ferred to Pen.C •• may 
be unnecessary to 
make any disposi­
tion of Sec. 190. 

None 

To Title 4, Pt. 2, 
Pen. C. 

Duplicate 

Cross reference 

To Title 4, Pt. 2, 
Pen. C. 

Cross reference 

Duplicate 

------------~-~---.~ - - ---- .-----
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Code 
and Section 

Code of Civil 
Procedure 

(continued) 

204b 

204c 

204d 

205 

206 

206& 

209 

210 

211 

238 

£gntents 

Requires jury commissioner to 
furnish to judges list of 
persons qualified to b~ grand 
jurors and trial Juro~ and 
authorized to make govern1ng 
rules 

Defines aut:-.ori ty of jury 
commissionnr to in~uire into 
qual1ficat:i.ons of jurors," 
apparently including both 
trial and grand 

Return of list of "jurors" to 
judges, and their selection 
from list 

Dis posi tion 

Duplicate 

Duplicate 

Duplicate 

Prescribes standards for list- Dupl1Cate 
ing and se lee ting "jurors" 

separate lists for judicial 
districts or wards in Los 
Angeles County 

Special provisions re lists 
in counties when superior 
court sessions are held in 
cities other than county 
seats. Apparently relates 
only to trial juries 

Disposition of jury lists by 
County Clerk 

Term of service of jurors 

Drawing of names from jury 
boxes 

DUpl1cate 

If relates only to 
trial jurors, no 
transfer 

Dupl1cate 

Dupl1cate 

Dup11cate 

Compelling attendance of Dup11cate 
and disc1pline absent "juror." 
Apparently applies to grand 
as well as tr1al juries 

__ J 
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Code 
and Section 

Code of C1vil 
Procedure 

(continued) 

241 

242 

243 

Penal Code 

167 

168 

169 

894-5, 
902-7 

915-32 

Contents 

Draw1ng of jury 

Draw1ng of jury 

"Thereafter [after select10n 
pursuant to preced1ng act1ons) 
such proceedings shall be had 
1n 1mpaneling the grand jury 
as are presc~ibed in part two 
of the Penal Code. " 

Crime of eavesdropp1ng on 
juries, grand and trial 

Crime of disclosure of 1n-
formation or 1nd1ctment before 
arrest 

Cr1me of disclosure by grand 
juror of grand jury proceed-
ings 

Formation of grand jury, 
appo1ntment of toreman, 
selection of off1cers, 
charge by court, delibera-
tions, retirement of 
prejudic1al members trom 
part1cular cases 

Powers and dut1es ot grand 
juries 

Disposition 

Duplicate 

Duplicate 

To T1tle 4, Part 2, 
Pen. c. 

Duplicate 

Duplicate 

To Title 4, Part 2 

To remain 1n T1tle 
4, Part 2 

To remain in Title 
4, Part 2 
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Code 
and Section 

Penal Code 
(continued) 

940 

943 

Contents 

Indictment requires concur­
rence of 12 jurors; must be 
endorsed "true bill," signed 
by foreman 

Listing of witnesses on the 
indictment 

944 Presentation of indictment to 
court by foreman 

948-973 Form of indictment, manner of 
charging certain offenses 
and alleging certain facts, 
etc. 

997-998 Setting aside of indictment 
and resubmission to grand jury 

1009 Amendment of and pleading to 
1ndictment 

1117 Resubmission of case to grand 
jury by direction of court 

Dispositi.£!l 

This and succeeding 
sections through 
1117 are in Titles 
5 and 6 of Pt. 2, 
relating to the in­
dictment and pro­
ceed1ngs on the in­
dictment. These 
titles, of course, 
immediately follow 
Title 4 and it 
would not seem 
desirable that the 
subjects they cover 

~~ ~~~~~di~P~e~~:' 
mended. 
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Code 
and Section 

Penal Code 
(continued) 

1324 

1326 

1395 

Government Code 

3060-3073 

12551 

12552 

28101-28158 

RNK:TG 

contents 

Granting of' immunity to w1t­
ness in trial or before 
grand jury 

Issuance of subpenas for wit­
nesses before a court or 
grand jury 

"Pre liminar:r hearing" for 
corpor~tion &s prerequisite 
to indictment or information 

RemOval from office of 
district, county, or city 
officer by proceedings on 
accusation filed by grand 
jury 

Power ot Attorney General to 
direct grand jury to cons1der 
matter he submits to it 

Power of Attorney General to 
demand impaneling of grand 
jury 

Compensation. See previous 
comments in memo. 

Disposit1on 

Duplicate 

Duplicate 

Cross reference in 
Title 4, Part 2 

Sections 3060, 306 
and 3073 refer 
expressly to the 
grand jury. It 
would seem, how­
ever, that Sees. 
3060-3073 would 
remain together. 
There should be 
cross reference 1n 
Penal Code 

To Title 4, Part 2, 
Pen, C. 

To Ti tle 4, Part 2, 
Pen. C. 

Ralph N. Kleps 
Leg1slat1ve Counsel 

J 


