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M1nuteB of loN"ch 20-21 meet:lllg (eent to 7011 on April 9, ~9:;5). 

Di8CU8Bion place ot ~ meet1D8. 

Situation re:port (See MemoraDd1llll Ro. 3. eent to you on April 9). 

eampeDsation for consultant on stud:y 110. 3'I-(L) (See Mr!taDrendu:n 110. 1, 
sent to yt)U on April 9). 

C<IIPIP"'1 clltion from Harvard Student LeSialatin Research BUreau (See 
JIImIOrandum No. 7, aent to 70U on Apr1l11). 

ccm-m 1.cation trail Senator Cobey (See lie. uandllll 110. ~ HIlt to you on 
Apr1l9). 

Study 110. 55(L) - AIJiJ.1t.urJ. (See MIIIo1'atId1III Ro. 5, sent to )'OU on 
April 9).' 

PreJ,tlri""'7 di8CU8aion with Profeaeor Sberr)' of hie etuSy on Topics 
Roa. 118 and ~(L) (See Memor8DCl1llll1lo. 8, encloaed herewith). 

stuSy Ro. 24 - Mortpse8 tor FUture MYaDcea (See MeIIIoraDlua 110. 2, 
8ent to you on AprU 9). 

8tlIib' 110. 37(L) - Cla1Ju statute (See MmoraDdum 110. 10, to be sent 
later this week). 

StudJ No. 22 - Cut-ott Date on Moti01l tor Bew Trial (See MIlliClUilJ4Um 110. 6, 
sent to )'OU OIl Apr1l 9). 

study Bo. 23 - Rescinion of contracts (See .... orand_ 110. 9, encloaed 
herewith). 

st~ Bo. 19 - l'eIIal and Vehicle Coc1e _lap (Pleaae refer to rq le'ner 
of lI;prl1 9). 

st~ Ro. 49 - R1chta UIlicensed contractor (Please refer to rq letter 
of lI;prU 9). 

Stud:y 110. 56(L) - Rarcatica Coc1e (Sea MeIIII.1raD4uII RD. ll, to be aent later 
th1a week or dellvered at aeet:lllg). 
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MINUTES OF MEETING 

OF 

APRIL lS-19, 1955 

San Francisco 

) 

Pursuant to the call of the Chairman, there was a regular 

meeting of the Law Revision Commission on April lS-19, 1955 at 

San Francisco: 

PRESENT: Mr. Thomas E. Stanton, Jr., Chairman 
Honorable Roy A. Gustafson 

ABSENT: 

Mr. Bert W. Levit 
Mr. Charles H. Matthews 
Professor Samuel D. Thurman 

Mr. John D. Babbage, Vice-Chairman 
Honorable Clark L. Bradley 
Honorable James A. Cobey 
Mr. Stanford C. Shaw 
Mr. Ralph N. Kleps, ex ofticio 

Mr. John R. McDonough, Jr., the Executive SHretary, and 

Kiu Louisa R. Lindow and Mr. Marshall S. Mayer, the Assistant 

Executi.,. Secretaries. were also present. 

Professor Arthur Sherry, of the School of Law of the 

University of California at Berkeley, the research oonSultant 

on Studies No. 1,.8 and 54(L) was present during a part of tile meeting 

on April lS, 1955. 

The O(lllllission was pleased to have as its gu.eat dur1DC &. 

portion of the meetings on both days,lfJ'. 01et0 Laus ot' the legis­

lative reference service of the Philippine Oongress. 

The minutes ot the meeting of March 20-21, 1956, which bad 

been distributed to the members of the CCllllllission prior to the meet­

ing, nra 'wan .... 1y approved. 
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Minutes - Regular Meeting 
April 18-19. 1958 

ADMINISTRATIVE MATTERS. 

A. May Meeting. The Commission members affirmed their 

intention of having the May meeting at Ventura. It was decided 

that the meeting should be held at the Pierpont Inn. 

!3. Status Report. The Commission considered Memorandum 

!lo. 3 and the Status of Current Studies Report. dated March 27. 1958 

(copies of which are attached to these minutes). The Chairman 

thought that perhaps too many topics were designated to be presented 

to the 1959 Session of the Legislature and suggested that Topics )8 

C (Inter vivos Rights 201.5 Property). 44 (Suit in Common Name) and 

55 (L) (Additur) be reserved for presentation at a later date. 

c 
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Minutes - Regular Meeting 
April lS.19. 1958 

C. Communic~ion~-liarvard Student Legislative 

~areh Bureau.. The Commission considered Memorandum No.7 

and the letter and brochure received from Mr. Nicholas J. Coolidge. 

Vice-President of the Harvard Legislative Research Bureau (copies 

of which are attached to these minutes). The Corrmission rejected 

referel'.ce of' either Study 41 or Study 57 (L) to the Legislative 

Resea:.'ch B,;reau for study and suggested that the Bureau's interest 

in Study 59 (Revision of California statutes relating to service 

of process by publication) be determined. The Commission approved 

Mr. Levit's suggestion that this be regarded as a kind of pilot 

c: effort on the part of the Legislative Research Bureau on the under­

standing that no compensation is to be paid. 

-3-
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Minutes - Regular Meeting 
April 18-19. 1958 

D, Materials Sent by Senator Coberi The Commission .- -. -

considered Memorandum No.4, a letter from Senator Cobey dated 

March )1, 1958, a letter to Senator Cobey from John A. Sprague 

and materials prepared by the Legislative Counsel relating to 

transfer or criminal prosecutions for plea and sentence (copies 

of which are attached to these minutes). After a discussion of' 

the appropriateness of this subject as a study topic, the Commis­

sion unanimously approved Mr. Levit's motion to inform Senator 

Cobey that the Commission would be willing to have him sponsor a 

resolution to place this matter upon the Commission's agenda unleas 

C Senator Cobey prefers another disposition of the matter. 

c 
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Minutes - Regular Meeting 
April 18-19. 1955 

E. Income Tax Study_ The Commission was apprised of the 

work being done by the State Bar Committee and the Honorable Clark 

Bradley's Assembly Inter~ Committee with regard to the adoption 

of a State Income Tax Statute designed to automatically conform to 

the federal provisions. The Commission infaMnally expressed the 

sentiment that this type of a study does not seem within the scope 

of the Commission's activities. 

-~. 
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!.fi.nutes - regular Meeting 
April l8-1~', 1958 

CURRENT STUDIES 

A. Study No. 24. - Mort,l",ages for Future Advances. The 

Commission considered Memorandum No. 2 and a proposed recommenda­

tion by the Commission (copies of which are attached to these 

minutes). There was a general discussion about the inclusion of 

a definition of future advances in the proposed statute and about 

the clarity of the proposed draft as respects expenditures made to 

preserve the security. Mr. Gustafson, Mr. Levit, and Professor 

Thurman proposed that Section 2975 as it appeared in the recommend~ 

ation be amended to read as follows: 

2975. Mortgages of personal property or crops may be 

given to secure future advances. If the maximum amount 

to be secured is stated in the mortgage, the lien for all 

advances to that amount, whether optional or obligatory, has 

the same priority as that originally establiShed by the 

mortgage. If the maximum amount to be secured is not stated, 

the lien for all optional advances made after actual notice 

of intervening liens is inferior to them in priority, except 

that in all cases necessarY expenditures made by the mortgagee 

to preserve the security constitute liens having the same 

priority as the original lien. Acgrued interest on an advance 

has the same priority as the advance. 
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Minutes - Regular Meeting 
April 18-19, 1958 

The stated maximum amount means the maximum amount of 

advances secured at anyone time, and does not include amounts al­

ready repaid or discharged, acorued interest, or necessary expendi­

tures made by the mortgagee to preserve the security. 

Repayment in full of amounts owing under the mortgage 

does not extinguish the mortgage. All such mortgages shall be dis­

charged on demand of the mortgagor in conformity with the provisions 

of Section 2941 of this code. 

HeeessaPY-expeftei~~ee-maae-ey-~ke-.ep~gagee-~e-ppeeep.e 

~ke-eeewpi~y-eeBs~ita~e-lieBs-ka.iRg-tke~eaae-ppiepity-as-tBa~ 

epigiBally-es~a81iske&-8y-tBe~ep~!age.--Aeep~ee-ift~epes~-eft-aB-ae­

¥aBee-kas-~Be-saae-ppiepi~y-aa-~Be-aayaBee. 

As used in this section future advances includes sums 

that may be advanced. expenditures that may be made other than ex­

penditures by the mortgagee to preserve the security, and indebted~ 

ness or obligations that may be incurred subsequent to the execution 

of the mortgage. 

[Consideration of this amendment and the definition was 

deferred until a later date at Mr. Stanton's suggestion.] 

-7-
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Minutes - Regular Meeting 
April 18-19. 1958 

B. Study No.3? eLl - Claims Statute. 

The Commission considered Memorandum No. 10 and 

Memorandum No. 10 (Supplement) a redraft of the proposed general 

claims statute. the proposed constitutional amendment, and the 

minutes of meetings of' the Northern and Southern Sections of the 

State Bar Committee on the Administration of Justice containing 

suggestions relating to the proposed statute originaliy drafted by 

Professor Arvo Van Alstyne (copies of which are attached to these 

minutes). 

The Commission discussed Section 612 of' the proposed 

C etatut,e as drafted by Professor McDonough in conformance with the 

Ccmmiesionts views as' expressed at the March meeting. The Com­

mission approved the following: 

612. The governing body may allow a claim in part and 

reject it in part and may require the claimant to accept the 

aIIlount allowed in settlement of the entire claim. If no such re­

quirement is made by the governing body in acting on the claim. 

the claimant may sue for the part of the claim rejected. 

Section 613 of' the proposed statute was also discussed 

and the follOWing was unanimously approved: 

61). A suit on a cause of action for which a claim has 

been presented must be commenced within nine months from the date 

of presentation of the claim. 
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Minutes - Regular Meeting 
April 18-19. 1958 

The Commission considered the comments of the State 

Bar Committee on Professar Van Alstyne's draft statute and con­

cluded: 

(1) The Constitutional amendment should not 

specifically state that it .overrides the Charters of cities and 

counties. 

(2) No exemption need be made for claiJDs far un­

employment insurance as these are solely against the State. and 

therefore already precluded from the scope of the claiJDs statute. 

(J) Section 602 should be amended by the addition 

of the underlined words: 

omitted • 

602. As, used in this chapter 
·public entity" includes any county. 
city. city and county. district •. · 
auth~ity. ar other political sub­
division of the State. ~,er c~ter­
ed or not. 'but does not include t e 
State. 

(4) Section 601 should not be changed. 

(5) The requirement of Verification should be 

(6) No penal section should be included since 

Section 72 of the Penal Code makes the presentation ,of false 

claims a,fe10ny. 

(7) Section 6Ol,. should be redrafted to read as 

follows: 

-9-
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c Minutes - Regular Meeting 
April lS-l9. 1958 

6o~. By provision in a written contract 
to which ths public entity is a party. the 
public entity may waive compliance with the 
provisions of t~e chapter with respect to 
any or all claims arising out or such contract. 

An amendment to this which would have added 
"or may provide a method presenting claims . 
differant from that provided in this ohapter" 
at the end of the proposed section 60~,did not 
carry. . 

Aye: Gustafson, Levit, Matthewe. Thurman. 

No: Stanton. 

(8) Section 608 should remain unchanged. An amend­

ment which would have deleted the words "personally, II Itsend1ng"and 

C "'fiy mail postmarked" and inserted the word "mailing". did not carry. 

c 

Mr. Stanton was of the opinion that Section 1020 of the Code or 
Civil Procedure was applicable to this section. 

(9) Section 609 should be amended by the addition 

of the underlined words and the deletion of the words shown in 

strike-out: 

609. Where the claimant is a minor or 
is mentally or physically incapacitated and 
by reason of such disability fails to present 
a claim within the time allowed, or where a 
person entitled to present a claim dies before . 
the expiration of the time allowed for pre­
sentation. the superior court of the C01,1Ilty in 
which the public entity has its prinCipal office 
may grant leave to present the claim after the 
expiration of the time allowed if the public 
'entity against which the claim is made will not 
be unduly prejudiced thereby. Application for 
such leave must be made by ver~ petition 
a .... paa' •• -~'-aa-al'i8a.'_ sh the reason 

-10 .. 
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Minutes - Regular Meeti~ 
April 18-19. 1,,_ 

for the delay~ aRs. A copy of the proposed 
claim sh~l~ attach~0-1Pe Eet~Si2n> 
Such pelj:"i;~on shaUbe filed ""{;ithi.:1 a reason­
able tinte, not to Qxceed one year. after the 
time allowed for prp,sentation. A G!l'PY of the 
petition. ~ke-al'iGa¥i97 and the p~cposed 
claim shall be serv€d on the clerk or secretary 
Or gov"erning body of the public en'~ity. 

(10) The objection to Section 610 has been cured 

by the deletion of the word "responsible" preceding the word 

"officer." 

(11) Section 611 should be added ~ ~ to Sec­

tion 605 to show the sequence of action more clearly. 

(12) Section 612 should remain unchanged. 

The Commission considered the Executive Secretary's 

memorandum on the problems encountered in "dovetailing'" the new 

uniform claims statute into existing statutes relating to the 

presentation and consideration of claims. It was agreed that the 

problem is of sufficient magnitude to warrant a new contract with 

the original research consultant under which he would prepare the 

necessary legislation to carty out the objectives of the Commission 

with respect to presentation of claims. Mr. Levit felt that the 

draftsman should proceed on the assumption that no other general 

claims statutes should remain on the books after enactment of the 

-11-



c 

c 

c 

c 

Minutes-Regular Meeting 
April 18-19. 1958 

nt claims statute and suggested that the present exclusions be 

reconsidered with this in mind. Mr. Gustafson concurred and ex­

pressed the view that present claims statutes (Jl.~ - for tax 

refunds) which requirG spec:\.al procedures should be exc1ud~d only 

upon a determination that bringing them within the u.,iform statute 

would be unfeaSible. It ,was also suggested that exceptions should 

exist only where there is a special statute covering handling ot 

such claims and that Section 600 of the uniform claims statute 

should contain a cross-reference by chapter, article or code sectiop 

to these special provisions. Mr. Levit suggested that the drafts­

man should conSider the merits of a uniform auditing procedure to 

be used by the entities in processing claims governed by the claims 

statute. The Executive Secretary was directed to convey these views 

to Professor Arvo Van Alstyne. ascertain whether he would be will~ 

to undertake the drafting assignment, and invite him to discuss the 

matter with the Commission at the May meeting. 

-12-
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April 18-19, 1958 

C. Custody Study No. 30. The Commission discussed the 

exchange of correspondence between the Executive Secretary and 

Dean Kingsley, or the School of Law, University of Southern 

California, relating to revision of the custody study. The 

Commission adopted Mr. Stanton's suggestion that the Executive 

Secretary write Dean Kingsley suggesting that the matter be taken 

up upon the Dean's l'eturn fran his forthcaning South African lec­

ture tour. The possibility that the Staff might prepare a revision 

of the report to be used as a basis for this discussion was conald-

ered. 

-13-



c 

c 

c 

c 

Minutes - Re~ Meeting 
April 18-19. 1958 

D. Study No. 22 - Cut-ott Date. Motion tor New '!'rial. 

The Commission considered Memorandum No. 6 and the 

research study prepared by Professor Harold G. Pickering ot the 

Hastings College of Law (copies of which are attached to these 

are attached to these minutes). Mr. Gustafson suggested changes 

in proposed Section 664.1 and Mr. Stanton suggested changes in view 

of Section 1010 of the Code of Civil Procedure. Since the Commie-­

sion was divided upon the basic question involved in the study -

whether the t1llle should run £rem entry of judgment or £rem notice 

thereof - further consideration was deferred until a later meeting. 

-14-

J 

----- ---- -----"',~ 



o 

o 

Minutes - Regular Meeting 
April 18-19, 1958 

E. Studt No. 19 - Penal and Vehicle Code OVerlap. 

The Commission considered Memorandum No.3 and the 

research study prepared by Mr. I. Robert Harris, ot the Stanford 

Law School (copies ot which are.attached to these minutes). The 
. Mr. . 

Commission unanimously approved/Gustafson's motion which was second.4 

by Mr. Matthews torepe&l Section 50) of the Vehicle Code and to 

amend Section 499(b) ot the Penal Code as (oUows: 

499(b). Any person who, shall wit_hout the 

permission of theowner.thereof. takes or drives any 

autanobile, bicycle, motorcycle 01"_ other vehicle, lep 

t;k.-pvp ••• .:."'-t;eap .. 8PU,.:.ll."lls-ep·.'ltJIat;iq-_h ...... ·, 
, . ' . . 

with· the' intent to temp'orarily deprive the owner thereo( 

ofauohvehi~le .eaU-•• -tle .. ". :l,.sguilty of a msde-- . 

meanor. ua-1iP8I'l-•• IlY".U8I'l-_h4tl'eel-shall-".-plilliltlletl-lt, - . - , 

a-'be-R._-eji ••• ' ... -t;w.-h1lJUbo"--•• UaPa·f*aog~,-.. -., 

.. pp' ..... R.-R.'~ ..... tI"Il&-t;hP •• -•• Ilt;h.,.&r-.y-"._h-all.~ 

The CommiSSion unan1JDously approved Mr. Gustafson's 

motion which was seconded by Mr. Matthews to repeal Section )67(d) 

of the Penal Code and to amend Section 502 of the Vehicle Codea:s 

follows: 

-15-
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April 18-19. 19S5 

S02. WHEN PERSON DRIVING UNDER 
INFLUENCE OF LIQUOR GUILTY OF MISDEMEANOR. 

(a) It is unlawful for any person who is 

under the influence of intoxicating liquor to drive a 

vehiele~ ~peR-aRy-hl8hway. Any person convicted under 

this section shall be punished upon a first conviction 

by imprisonment in the county jail for not less than 30 

days nor more than six months or by fine of not less 

than fifty dollars ($50) nor more than five hundred 

dollars ($SOO) or by both such fine and -imprisonllient 

and upon a second or any subsequent conviction by im­

prisonment in the county jaUfor not- less than 90 days 

nor more than one year or by a fine of not less than 

two hundred dollars ($200) nor more than one thousand 

dollars ($l.OOO) or by both such fine and imprisonmellt. 

A conviction under this section shall be deemed a seconq 

conviction if the person has previously-been convicted 

of a Violation of Section SOl of this cods. 

(b) Whenever any person is convicted of a viola­

tion of this section it is the duty of the judge unless, 

under the provisions of Section )07, the court rec~~ 

mends that there be no license suspension, to require 

the surrender to him of any operator's or chauffeur's 

license of such person and to forward the saJlle to the 

departmerit with the abstract of conviction as provided 
-16·. 
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April 18-19. 1958 

in Sec~ion 744 hereof, and the departmen~ shall suspend 

~he driving privilege of any person so convic~ed as 

provided in Sec~ion )07. 

The Commission unaniJllous1y approved Mr. Gustafson's 

motion which was seconded by Mr. Ma~theW8 to repeal )67 (e) of the 

Penal Code and to allow Section 501 of the Vehicle Code ~o s~and 

unamended. 

I~ was also sugges~ed tha~ inaccuracies in ~he research 

consul~ant's s~udy be correc~ed prior to publ1ca~ion by ~he Com­

mission. 

-17-
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Minutes - Regular Meeting 
April 18.19, 1958 

Study No. W9 - Unlicensed Contractor. 

The Commission considered Memorandum No. 6 and the 

research study prepared by Professor James D. Sumner, Jr. of the 

School of Law, University or California at Los Angeles {copies or 
which are attached to these minutes). In a preliminary discussion 

the Commission unanimously agreed that Section 70)1 of the Business 

and Professions Code should be repealed upon the condition that a 

statute imposing a less harsh penalty on an unlicensed contractor 

be enacted. It was further agreed that the principle of a percent­

age of cost penalty should be adopted. 

-18· 
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April 18-19. 1958 

G. Additur Study No. 55 (L): The Commission considered 

Memorandum No.5 (a copy of which is attached to these minutes). 

After discussion it was unanimously agreed that the study should be 

continued. a report made and recommendations formulated for the 

enactment of such constitutional amendments and statutes as the 

Commission det~ines are desirable. It was suggested that the 

scope of the study include also remittitur and appellate review 

procedures. Administrative handling of arrangements for this 

study was left to the discretion of the Executive Secretary. The 

Commission approved the Chairman's suggestion to increase the 

C honorarium to $750. 

c 
-19-
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Minutes - Regular Meeting 
April 18-19, 1958 

!!. Unif'orm Rules of Evidence No. 34 (L). 

(1). The Commission considered Memorandum No. 1 

(a copy of which is attached to these minutes) and unanimously 

approved the payment or $5.000 to Professor Chadbourn for the 

second half of his study on the Uniform, Rules of Evidence. 

(2). The Commission authorized the Executive 

Secretary to send copies of Professor Chadbourn's memoranda to 

Professor McCormick. The Commission reaffirmed its policy of 

notifying all recipients of Commission study materials that any 

action indicated or suggested was merely tentative and did not 

necessarily reflect the reoommendation to be made by the Commis-

sion. 

-20-
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Minutes - Regular Meeting 
April 18-19, 1958 

I. Studies No. 48 and 54 (L) - Juvenile Court ProceecUng. 

and Records. The Commission considered Memorandum No.8 (a copy 

of which is attached) and discussed with the research consultant, 

Professor Arthur Sherry of Boalt Hall. the scope and form of his 

study. The Commission !lPproved Professor Sherry's suggestion that 

in his· study he would r"ollow the plan outlined in his letter of 

April 9 to the Executive Secretary and the rormat used by the 

American Law Institute in proposing statutory revisions. 

-21-
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April 18-19. 1958 

J • Study 57 (L) - Law Relating to Bail. The Commission 

discussed the appointment of a research consultant and Nr. Gustaf­

son offered if a qualified consultant cannot otherwise be found. 

to provide the extracurricular services of one of his deputies 

to make the study under his general direction. Mr. Stanton 

requested that this action be deferred until he could ascertain 

the ramifications of such an appointment. 

-22-

Respectfully submitted. 

John R. McDonough 
Executive Secretary 


