MINULES OF MEETING
of
MARCE 20-21, 1958

Sacremento

Pursuvant to the call of the Chairman, there was & regular mesting
of the Law Revision Commission on March 20 and 21, 1958 at Sacramento.
PRESENT: Mr. Thomas E, Stanton, Jr., Chairman
Mr. John D. Babbage, Vice Chairman
(Mexrch 21 only)
Henoreble Clerk L. Bradiey
Honorable James A. Cobey
(March 20 only)
Hornorable Roy A. Custafson
Mr, Bert W. Levit
Mr. Charles H. Matthews
C Mr, Stanford ¢. Shaw
Profeasor Samuel D. Thurman
Mr. Ralph N. Kleps, ex officio

Mr. John R. McDonough, Jr., the Executive Secretary, and Miss
Louisga R. Lindow and Mr. Marshall S. Mayer, the Asslstent Executive
Secretaries were also present,

Professor James H. Chadbourn of the School of Law, University of
Californie et Los Angeles, the research consultant on Study No. 34{L) vas
present during a part of the meeting on March 21, 1958.

The minutes of the meetings of January 18, and January 2% and 25,
1958, which had been distributed to the ‘menbers of the Commission prior to

the neeting, were unanimously approved.
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Minutes -~ Regular Meeting
March 20-21, 1958

I. ATTENDANCE AT JUDICYARY COMMITTEE HEARING.

Prior to the convening of the regular meeting, the Commission
attended meetings of the standing and Interim Senste Judiclery Committees,
At the meeting of the stending Committee, the members of the Coomisgion
were imtroduced and complimented on the work of the Commission. The
Executive Secretary then presented ACR No. 23, the proposed agends of
stwly topics, to the Comittee. The Committee approved topics No. 1 (A
study to determine whether Califormia statutes relating to service of
process by publication should be revised in light of recent declsions of
the United States Supreme Court), No. 3 (A study to determine whether
Section 1974k of the Code of Civil Procedure should be repealed or revised),
and No. 4 (A study to determine whether the doctrine of election of
remefies should be abolished in cases where relief is sought against
different defendants). The Commitiee amended ACR No. 23 to delete topics
Ho. 2 {A study to determine whether the law relating to the right of a
tenant under a renewal lease to remove fixtures should be revised) and
Fo. 5 {A study to determine whether a ebatute should be enacted depriving
a deserting spouse of his intestate share of the other spouse's estate).
This action was taken on the ground that these topics present relatively
sinmple and cleer-cut policy questipns which do not require detailed
research studies and that the Commission should confine its efforts to
more ccmplex problems,

The Exscutive Secretary then presented to the Senete Interim

Judieiary Cammittee the following bills prepared by the Commission which
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had been introduced at the 1957 session but did not become law:
A. AB 249 - Suspension of the sbsclute power of alienation.
B. 5B 36 - Effective date of an order ruling on a motion for
new trisl.

C. AB 246 « Retention of venue for the convenience of witnesses.

The Senate Interim Judiciary Committee took the following action:

(1) Buggested with regard to AB 2k9 that the Commission give
further cconsideration to alternative methods of dealing with the problem
of duration of trusts.

(2) Recommended favorable consideration by the standing Senate
Jufticiary Comnittee at the 1959 Session of the Coammission's proposal for
amendment of C,C.P. § 650 without hearing of additional witnesses.

(3) Recommended that AR 246 be tabled by the standing Senate
Judicisry Committee without further hearing if introduced at the 1959
Session.

The Senate Interim Judiciary Committee reguested that the
Commission refer to the Commitiee’s counsel suggestions for law revieiom
which the Commission believes are worithy of consideration by the Legisliature
but which dec not require such extensive study &s to merit a place on the

Cormission’s agenda,
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TII. ADMINISTRATIVE MATTERS.

A, Future Meetings. The Commission approved the following
places and dates for future meetings:
1. San Francisco, April 18 and 19.
2. 0jal Valley Inn, May 16 end 17.
3. Yosemite, June 13 and 1h.
B. Peyment of Professor Sullivan. The Commission authorized

the Executive Secretary to pay Professor Lawrence A. Sullivan for his

study on Rescission of Contracts.

-k~
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ITY. CURRENT STUDIES

A. Study No. 37(L) - Claims Statute: The Commiesion considered

Memora.ndmnlﬂo. 8, a copy of Segl':ion 16045 of the Government Code, end ﬂr‘a/fts 3! -"5
of the proposed ccanstituticnal amendment on claims against public entities
and the proposed bill to enact & uniform claims statute and related
provisicns, both as revised in accordance with action taken by the Commission
at the January meeting.
1. The following sections of the proposed Claims Statute
were amended as shown: (Differences from sections as approved at
January nmeeting shown by underlining new materiel, showing deleted
C meterial in strike-out.)
{a) Section 7006 was amended to read:
7006. A claim ghall be presented by the claimant cr by a
claimant and the residence or business address of the <lsimant

or the person presenting the claim and shall contain a genersal

statement of the following:
&, The circumstences giving rise to the cleim asserted.

b. The nature and extent of the injury or demage
incurred.

¢c. The amount claimed.
(b) Section 7008 was amended to reed:
7008. A claim may be presented to & public entity (1) vy

C delivering the clelm personally to the plerk or secretary

-5-




Minutes -« Regular Meebing

March 20-21, 1958
thereof not later than the hundredth day after the cause of
acticn to which the claim relates hes acerued within the
meaning of the stetute of limitations which would have heen
agpplicable to such a cause of action if the ection had been
brought against a defendant cther than a public entity, or
{2) vy sending the claim to such clerk or secretary or to
the governing body at #%a the prineipel office of the public
entity by meil postmarked not later than such hundredth dey.
A claim shell be deemed to have been presented in complience

with this section even though it is not delivered or mallied

as provided herein if it ie actually recelved by the cleik,

secretary, or governing body within the time prescribed.

(c) Section 7009 was amended to read:
TO0%. Where the claimant iz a minor or is mentally or physically
incapacitated and by reason of such dlsabllity falls %o piresent
a2 clalm within the time sllowed, or where a person enviil=d to
present e claim dles before the explration of the time ailowed
for presentation, the puperior court of the county in which the
public entity has its principal office may grant leave to present
the claim after the expiration of the time allowed whewe if the
public entity againast which the cleim is made will not be unduly
prejudiced thereby. App.:Lication for such leave must be made by
petition, accompanied by an affidevit showing the reason for the

delay and & copy of the proposed claimy-made., Such petition
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shall be filed within a reasoneble time, not to exceed one

year, after the expiration of the time allowed for presentation.

A copy of the petition, amd the affidavit and the proposed ¢claim

shall be served on the clerk or secretary or governing body of
the public entity. |

(d) Section 7010 was amended to read:
TO1C. A public entity shall be estopped fram asserting as a
defense to an action the insufficlency of a claim as to form or
contents or as to time, place or method of presentation of the
clajm if the claimant or person presenting the cleim on his

behalf hss reascnably and in good faith relied on any

representation, exprese or implied, mede by any officer, employee

or agent of the entity, that & presemtaticn of claim was

unnecessary or that his & cleim had been presented in conformity
with legal requirements. made-by-any-respensible-cffieery
expleyee-or-agenb-ef-the-entibyy

(e) Section 701l was amended to read:
T01i. If the governing body of the public entity fails or
refuses to allow or reject a claim within eighty days afier it
has been presented, the claim shall be deemed to have been
rejected on the eightieth day. An-aetisn-en-sueh-a-edaim-must
ke-oommereed -within-gik-months-afber-suek-eightieth-day«

(£) The following action was taken with respect to Section

To12:
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i. The second scntence, "An mction upon a claim reject-
ed in whole or in pert must be commenced within six months
after the cleiment receives written notice of such rej)ection,”
was deleted,

ii, I{ was decided that the first sentence should be redrafted by
the Chairmen and the BExecutlve Secretary to express the thought
involved more clearly; in this connection the Commlsaion considered
and seemed to be favorably disposed to languasge along the following
line: "The governing body mey allow a cleim in part apd reject 1t
in part and mey require the claimant to mccept the amount allowed in
pettlement of the emtire claim. If no such requirement is made, the
claimant may sue on the part of the claim rejected.”

(g) Section 7013, "Every person who wilfully misstates or
causes to be misstrted any material fact in a claim presented
pursuent to this chapter is guilty of a misdemeanor,” was deleted.

(b} The following new Section TO13 was approved:

Y013. An ection on a claim must be commenced within nine months

from the date of its presentetion.

{1) Section 2 of the proposed bill, embodying a proposed
revision of Section 2003 of the Government Code, was deleted.

(J) The Commission discussed Section 3 of the proposed bill
which would provide a cross reference in the Code of Civil
Frocedure to the part of #he Government Code dealing with
presentment of claims. A questicn was raised ss to where in
the Code of Civil Procedure this cross reference should appear.
Declsion of this question was deferred tc a later time.

8-




Minutes - F:agular Meeting
March 20-21_ 1958

2. The Cormission discussed briefly the fact that the -‘nactment
of a uniform claims stetute will require extensive amendment of a
large number of existing code sections to delete materisl relating
to the presentment of claims egalnst various kinds of public entities,
probebly to make cross references in lieu thereof o the uniform
statute, and to leave intect the existing provisions of law relating
to the internal processing and suwditing of claims made against verious
kinds of public entities. It was sgreed that this general problem
should be mede the subject of & study by the Staff but that it will
not be necessary to complete this phase of the drafting work before
the uniform claims statute is referred to the State Bar and other
interegted persons.

3. A motion was made by Mr. Gustafson, seconded by Mr., Shaw
and unanimpusly adopted thet the Claims Statute be placed in n
separate Division in Title I of the Govermment Cofe in whick ilso
might be placed the material in the Governmment Code dealing -with
claims against public officers and employees.

L, The Commission decided that the study and recommendation on
the clsims study should, when complete, be referred o the State Bar,
the county Supervisors' Assocletion, and the League of Califcornias

Cities for their consideration.
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B. Study No. 24 - Mortgages for Future Advances: The Commission

considered Memoa‘anﬂu;: No. 1, the portion of the mi'.;utes of the special
meeting of the Commission held in San Francisco on January 18 containing
certain recommendaticns relating to Commission asction on this subject and
presenting three questions for decislon by the Commissicn, 2 proposed
sta.t‘t{te which reflected the action taken =zt thj special meeting on

Jenvary 18, a copy of Professor Merryman's study as revised in accordance
with action taken at the meeting of January 18, and corresy;/ndence received
by Professor Merryman from attorneys to whom he wrote sollciting suggestions
on the subject.(Copies of these materials are ettached to these minutes).
After discussing the matter the following action was teken:

1. Mr. Levit's motion not to recommend any change in the law
relating to real property mortgages, seconded by Mr. Gustafeon, was
unanimously approved.

2., It was agreed that the following paragraph should be added
at the end of Civil Code Section 2975 as proposed to be revised:

"Future edvances includes sums that may be advanced,
expenditures that may be made, or indebtedness or
obligetions that mey bPe incurred subsequent to the
execution of the mortgage."

3. The addition of a croes reference in Section 2975 to
Section 2941 of 'bhe- Civil Code was approved,

L. Mr. Shew's motion that the priority established by
Section 2975 extend to principel, interest, and necessary expenditures,
even when the total of these exceeds the stated meximum, was approved.

The Comnmission directed the BExeecutive Secretary, working in conjunction with
Professor Merryman, to redraft Section 2975 to reflect this action. The
Executive Secretary was authorized to send the proposed statute and Prof?ssor

Merrymen's study to the State Bar.

67
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C. Study No. 23 ~ Resclssion of Contracts: The Commission considered

v v 'TIEY 2
Memorandum No. 2, excerpts from the minutes of the meetings of the Northern ’

Conmittee of July 26 and September 19, 1957 and Jenuary 18, 1958 relating to

this study, the research stué on this subject prepared by Mr. Lawrence A, '3
Suliivan, formerly Professor of Lew at the University of California (Berkeley),

a Staff memora‘;dm guggesting certain changes in the statubes proposed by ™
Professor Sullivan and a let"b/er from Professor Sulliven. (Copies of these 15

materials sre attached to these minutes.)

After the Executive Secretary had made s preliminary presentation
outlining the analysls presented In the research study, the discusslon
reached an impaszse on the question whether the law of this State should
continue to provide for unilateral cut-of-court rescission. Mr. Tevit,
Mr. Stanton and Mr. Bradley were of the opinicn that it should, contending
that such an act of rescission affects the legal rights of the parties and
is irmportant as a practical mastter. Mr. Thurman, Mr. Gustafscn and cthers
contended that a unilateral out-of-court rescission dces not effect the
legsl rights of the parties and that such righis can only be determined
and vindicated by a court's adjudication of the parties' rights.

The Commisgion seemed to agree that however this impasse might be
resolved or even if it were not, the duality shown by the research report
to exist should be eliminated.

Mogt members of the Commission seemed to agree that prompt notice by
the perty desiring to put an end to the contract should be required in any
proposed statuie; Mr. Thurman reserved judgment as to whether fajilure to

give such notice should necessarily cut off the would-be rescinder's rights

-11-
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even though the other party had nct been prejudiced therein.
Mr. Stanton stated that he would write a letter to the members prior

to the next meeting elaborating upon his view and referring to a case which

substantiates it.
Mr. Levit offered to draft a statute which, while proceeding on the

theory of continued existence of out-of-court rescission would eliminate

the problems of duality poimted up in the research consultant's report.
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D. BStudy No. 33 - Survivsl of Tort Actions: The Commission considered

v v
Memorandum No. 5 and the resesrch study prepared by Mr. Leo Killion (copies fe, V7

of which are attached to these minutes).

After the Executive Secretary's preliminaery statement outlining the
analysis made in the research stiuvdy, the Commission members generally
eriticized various conclusions and statements contained in the study. It
waa suggested that the study should contain some anelysis of the inmter-
relaticnship of the survival of tort acticns and the wrongful death statute.
It was also suggested that a more elaborate anglysis of statutes of other
Jurisdictions be included. The Executive Secretary was requested to
transmit these views to the copsultant, Mr. Killion.

A motion was made by Mr. Thwman and seconded by Mr. Shaw that all
causes of action survive the death of the defendant. The motion carried.

Aye: Gustafson, Matthews, Shaw, Stanton, Thurmen.
Ko:  Levit,
Not present: Babbage, Cobey, Bradley.

A motion made by Mr. Thurman and seconded by Mr. Matthews that all causes
of action should survive the death of the plaintiff was unanimously approved.

A motion was made by Mr, Thurman and seconded by Mr. Levit that in cases
vhere the injured party dies recovery by his estate for pain, suffering, ete.,
should be limited to those.damages incurred from the date of injury until
the date of death. The motion carried.

Aye: Gustafson, Levit, Matthews, Shaw, Thurman.

Ho:  Babbage, Stanton.
Not present: Cobey, Bradley.
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A moticn was made by Mr. Thurman and seconded by Mr, Stanton that in
cages where the injured party dies recovery by his sstate for loss of
earnings and expenses incurred should be limited to those incurred from the
date of injury until the date of desth. There were six votes for the motion.
A moticn was made by Mr, Shav and geconded by Mr. Levit to sllow the
Plaintiff or his estate to recover punitive damages against the defendant
or his estate. The motion carried.
Aye: levit, Matthews, Shaw, Stanton, Thurman,

Ro:  Bebbage, Gustafson.
Hot present: DPradley, Cobey.

-1h-
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E. Study Fo, 34(L) - Uniform Rules of Evidence: The Commissicn 17 19 - 28

v v ’
congidered Memorandum No. 9 and memorande prepared by Professor Chadbourn

on Subdivisions 20-31 of Rule 63. (Copies of these materials are attached
40 these minutes.)

Mr. Guatafson's suggestion that no reconciliation of the Commission's
views and those of the State Bar Comuittee be attempted until the
subsections of the State Bar Committee have had an opportunity to meet and
agree tentatively upon a report to the Board of Governors, was unenimously
approved.

The Comnission took the following ection on subdivisions of Rule 63:

1. Subdivision 10. Unanimously epproved, as amended to read:
| (10} Declarations against Interest. Subject to the
limitations of exception {6), a statement mede by a declarant

who 18 unavailable as a witness which the Judge finde was at

the time of the assertion sc far contrary to the declarant's

pecuniary or proprietary interest or so far subjected him to

ceivil or criminal lisbllity or so far rendered invalid a claim

by him against another or created such risk of making him an

cbject of hatred, ridicule or social disapproval in the commumity

that a reasonsble man in his position would not have made the

statement unless he believed it to be true.

2. Subdivision 20. During the discussion of this subdivision

& question was raised as to the effect thereon of the presunmption in
C.C.P. 1863 (19), that a judgment when not conclusive presumptively
esteblishes the rights of the parties. The Commission approved sub silentio
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Mr. Chadbourn’s suggestion thst this aspect be dealt with in comnection
with the Commission's consideration of presumptions under the Uniform
Rules of Evidence., The action taken on subdivisions 20, 21 and 22 was
on the premise that they were being considered as making the judgments
involved admissible in evidence rather than as estsblishing of presumptions.
A motion was made by Mr. Levii and seconded by Mr. Thurmen to approve
(20) as drafted. The motion did not carry.
Aye: Gustafson, Levlt, Thurman.
No:  Matihews, Shaw, Stanton,
Not present: Babbage, Bradley, Cobey.
A motion was nmede by Mr. Matthews and seconded by Mr. Shaw to approve
(20) es smended to read: "(20) Judgment of Previous Conviction., Evidence

of a fina) judgment adjudging & person guilty of & felony to prove, sgainst

such person, any fact essential to sustain the judgment." The motiom carried._

Aye: DBradley,. Gustafson, Matthews, Shaw, Stanton, Thurman.

Ho: levit.

Not present: Babbage, Cobey.

A substitute motion hed been offered by Mr. Gustafson and seconded by

Mr. Babbage to amend {20) to read: "A final judgment evidencing as of the
time of conviction a plea, verdict cr finding of guilt of a felony es
against the person convicted to prove any fact essential to sustain the
conviction." The motion 4id not carry.

Aye: Gustafson.

No:  DBebbege, Levit, Stanton, Thurman.

Pass: Matthews.

Not present: Hradley, Cobey, Shaw.

3. Subdivision 21. A motion was made by Mr. Thurmen and
geconded by Mr. Matthews to epprove (21) as drafted. The motion carried.

Aye: DBebbsge, Gustafson, Matthews, Levit, Stanton, Thurman.
Hot present: Bredley, Cobey, Shaw.

-16-
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. Subdivision 22. A motion was made by Mr. Levit and seconded
by Mr. Shaw to approve subdivision (22) as drafted. The motion carried.

Aye: Levit, Metthews, Shaw, Stanton, Thwrman.

Fass: Gustafson

Hot present: Babbage, Bradley, Cobey.

5. Subdivision 26. A motion mede by Mr. Shaw and seconded by
Mr. Matthews to aspprove subdivision (26) as drafted was manimously adopted.

6. Subdivieion 27(c). A motion was made by Mr. Thurmen and
seconded by Mr. Ievit to approve subdivision (27) (c¢) as drafted. The
motion carried.

Aye: Levit, Metthews, Shaw, Stanton, Thurman.

No:  Babbage, Eradley, Gustafson.

ot present: Cobey.

7. Subdivisicn 23. A motion made by Mr, Shaw and seconded by
Mr. lLevit to approve subdivision (23) as drafted was unanimously adopted.

8. Subdivision 24. A motion was made by Mr. Levit, seconded
by Mr. Babbage and unenimougly adopted to approve subdivision {24) as
amended to make the following punctuation chenges: After the word "marriage”
in clause {a), a corma was inserted; the comma after the word "declared"
in clause (a) was deleted. The purpose of the amendments is to meke 1t
c¢lear that the clause beginning “and made the statement as upon" does not
apply to a declarant releted by blood or marriage.

9. Subdivision 25. A motion was mede by Mr. Babbage to
disapprove subdivision (25), but was not seconded., Mr, Thurman moved to
approve subdivision (25) and Mr. Shaw seconded this motion, Mr. Levit
moved to amend Mr. Thurman's moticn to exelude the reference in subdivision
(25) to subdivision (24). The motion was seconded by Mr. Gustafson but did
not carry:

Aye: Quastefson, Levit.
No: Babbage, Bradley, Matthews, Shaw, Thurman, Stenton.

Hot present: Cobey.
-17-
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Mr. Thurmen's motion to approve subdivision (25) as drafted carried.

Aye: Dradley, Gustefson, Levit, Matthews, Shaw, Stanton, Thurman.

No:  Babbage.

Kot present: Cobey.

10. subdivision 27(a). A moctlon made by Mr. Levit and seconded
by Mr. Babbage to approve subdivision (27) {a) as drafted was unanimously
epproved.

1l. Subdivision 27 (b). A motion made by Mr. Levit and seccnded
by Mr. Babbage to epprove subdivision (27) {b) as drafted was unanimously
epproved.

12. Subdivision 28. A motion to approve subdivision (28) as

amended to read: "(28) If a person’s character or & trait of a person's

character at a specified time iz material, evidence of his reputation with
reference thereto at a relevant time in the commmity in which he then
resided or in & group with which he then habitually associated, to prove
the truth of the matter reputed” was mede by Mr. Thurman and seconded by
Mr. Levit. The motion carried.

Aye: Babbage, Levit, Matthews, Shaw, Stanton, Thurman.

No: Gustafson.

Not present: Bradley, Cobey.

13. Subdivision 29. A motion made by Mr. Stanton and seconded
by Mr. Gustafson to approve subdivision (29) as amended (see below) was
unenimously adcpted.

The amended subdivision reads:
{29} Evidence of a statement relevant to & material matter:
(a) Contained in a deed of comveyence or a will or

other document purporting to affect an ilnterest in property,

-18-
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offered as tending to prove the truth of the matter stated,
if the judge finds that the matter stated would be relevant
upon an issue as to an interest in the property, and thet
the dealings with the property since the statement was mede
have not been inconsistent with the truth of the statement; or

(b) contained in a document or writing more than 30 years

old when the stetement has been since generally acted upon as

true by persons heving an interest in the matter provided the

writer could have been properly allowed to make such statement

as a witness.

The Commission deferred consideration of the problem of authentication

of encient documents, presently covered by C.C.P. § 1963(34), wtil Rule 67
which deals generslly with authentication of ﬁocumeﬁts is considered.

1. Sukdivision 30. A meotion made by M. Levit and seconded by
Mr. Thurman to approve subdivision (30) as drafted wes unanimously approved.

15. Subdivision 31. After extended discussion, the Commission
deferred further ccnsideration of this subdivision until the next meeting.
In the course of the discusaion the follewing motions were made:

a. A motion was mede by Mr. Babbage end seconded by Mr, Stanton
to substitute the word "fact" for "matter" in the subdivision. The
motion did not carry.

Aye: Babbage, Stanton,

No: QGustafson, Levit, Matthews, Shaw, Thurman.

Pass: Bradley.
Not present: Cobey.
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b. A motion was made by Mr. Shaw and seconded by Mr. Babbage
to btroaden the subdivision to include maps and charts and eliminate
the subject matter limitation. The motion did not carry.
Aye: Guetafson, Matthews, Shaw, Thwman.
Fo: Bradley, Levit,
Rot present: Cobey.
¢c. A motion wes mede by Mr. Levit ani seconded by Mr., Stanton
vwhich embodied the same provisions as Mr. Shaw's motion bubt inserted
the phrase "to prove the truth of facis of general notoriety snd
interest.” The motion did not carry.
Aye: levilk, Stanton.
No:  Baobage, Gustafson, Matthews, Shaw, Thurmen,
Pass: Iradiey.
Yot presszri: Cobey.
The Commission requested that the Staff obtain from the State Bar
any materials which it might have relevant to thie maiier,
16, The Comeission ajyproved Mr. Stanton's suggestion thet
Professor Chadbourn expand hiz memcrandum on ineccnsistencies in the Rules
as drafted with respect to use of the phrase "where the judge finds" to

cover also inconeistencies &s between the use of "to prove" and "us

tending to prove."
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F. Study No. §0 - Custody Proceedings: The Commission considered

v 7
Memoranduﬁ No. 4, excerpts from the minutes of the Southern Committee 26,1
v
meeting on July 27, 1957 relating to the subject, and a research study 23

prepared by Dean Robert Kingsley of the School of Law at the University of
Southern. (Copies of this material are attached to these minutes.)
The Commissicn directed that g committee conposed of Mr. Thuwrman,
Mr. Stanton and the Executive Secretary contact Dean Kingsley and suggest
that revisions be made in his study.
Respectfully submitted,

John R. McDoncugh, Jr,.
Executive Secretary
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