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AGENDA FOR MEETING 

OF 

LMl REVISION CCJolMISSION 

November 1 & 2, 1957 

1. Minutes of meeting of October 3 & 4, 1957 (Sent earlier). 

2. Law Revision Commission 1958 Annual Report (Sent earlier). 

3. Northern Committee recommendations on submitted suggestions 

(Minutes of meeting ot Northern Committee and other material 

enclosed). 

4. Report on status of current studies (Sent earlier). 

5. He-referred matters (See minutes of meeting of Northern 

Committee enclosed): 

6. 

a. Study No. 1, Suspension of Absolute Power Alienation. 

b. Study No. 6, Effective Date of Order Ruling on 
Motion for New Trial. 

c. Study No. 8, Marital "For and Against" Testimonial 
Privilege. 

d. Study No.32, Arbitration. 

Study No. 25 - Probe Code §259 (Memorandum No. 1 and other 

material enclosed). 

7. Study No. 31 - Doctrine of Worthier Title (Memorandum No. 2 

and draft of statutes enclosed). 

8. Study No. 37(L) - Claims Statute (Research study and recom­

mendations of Southern Committee sent earlier). 

Continued ••• 
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9. Study No. 34(L} - Uniform Rules of Evidence--Rule 63 and 

Subdivisions 1, 4, 5, 6, 7, $, 9 (Material sent earlier; 

please refer to earlier letter suggesting material to 

bI'ing) • 
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14IHUTES OF NEETING 

07 

NommER 1 AND 2, 1957 

San Bernardino 

Pursuant to the call of the Cha11"ma~ the La,., Revision c.a.iseion 

met on November 1 and ?, 1957, at s.n B .. rnardino. caW ..... ia. 

PRESENT; . 

~!r. Thomas E. Stanton. Jr.~ .. ~~ 
Hr. John D. Babbage! Vlee-· . 
Honorable· J&IIIes A. cobey 
Honorable Clark L. Bradley 
Hon~ble Roy A. Quat4bon 
ic!r. B~ ~l. Levit 
Hr. Charles H. lc"iIltthews 
r'ir. Stanford C. Shaw 
Professor Samuel D'. Thurman 
Mr. Ralph N. Kleps. ex-ofticio 

loll'. John R. IlcDonough,Jr., the Executive Secretary, and Mol .. 

Louisa R. Lindotl. the Asststant Executive Secretary, were. 81Il10 pre-.. 
The minutes of the meeting of October 3 and 4~ 1957, ,~ .. 

been distributed to the members of the Camn1ssion prior to the 1114Mt-­

ing, were unanimously approved. 



C Minutes of Meeting of November 1 and 2,1957 

c' 

I. ADMINISTRATIVE MATTERS 

A. 1958 Report of the Law Revision Commission: The Commission 

considered a draft of the 1958 Report of the Law Revision Commission 

prepared by the Executive Secretary (a copy of which is attached to 

these minutes). In the course of the discussion a number of changes 

in the draft were agreed upon. Among the'decisions taken were the 

following: 

(1) The report should include a section on the 1957 legis­

lative program of the Commission; 

(2) Items in the Calendar of Topics Selected for Study 

should set forth in a single list rather than by year of author­

ization; 

(3) Topics Selected for Future Consideration should be 

listed and described in the body of the report rather than in 

the appendix; 

(4) Section I of the report should include a description 

of the Commission's procedure, including a reference to its 

liaison with the State Bar and the Judicial Council, and to the 

fact that its research consultants are at~orneys at law and 

faculty members of the California law schools; and 

(5) t,hat the citation for the bound volume should hereafter 

be 1 cal. Law Revision Comn. Rep._. 

The Commission unanimously agreed that the Chairman and the 

Executive Secretary be authorized to put the 1958 Report in final form ! 

I 
I 

, .. ~ 

I 



• 

c 

c 

c 

Minutes of Meeting of November 1 and 2, 1957 

pursuant to the action taken and send it to the State printer without 

further review by the Commission. The Commission authorized the 

Executive Secretary to send a typewritten copy of the final draft of 

the Report to the Council of State Governments. 

In discussing the 1958 Report, the Commission considered whether 

in the future the concurrent resolution should list studies in progress 

as well as those recommended for future study by the Commission. A 

motion was made by Senator Cobey. seconded'by Mr. Gustafson. and 

unanimously ~dopted that the resolution continue to be submitted in 

form heretofore submitted. 
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Minutes of Meeting of November 1 and 2, 1957 

B. Committee System Discontinued: The Commission discussed 

whether the committee system should be continued. A motion was made 

by Mr. Bradley and seconded by Mr. Babbage that the committee system 

heretofore used by the Commission be discontinued. The motion 

carried: 

Ayes: Babbage, Bradley, Cobey, Gustafson, Levit, Matthews, 

Thurman. 

Noes: Stanton. 

Not present: Shaw. 

A motion was made by Mr. Bradley and seconded by Mr. Babbage that 

the Chairman be authorized to call both regular and special meetings 

of the Commission. The motion carried: 

Ayes: Babbage, Bradley, Cobey, Gustafson, Levit, Matthews, 

Thurman. 

Noes: Stanton. 

Not present: Shaw. 

A motion was made by ~~. Levit and seconded by Mr. Babbage that 

(1) at a special meeting of the Commission no matter may be considered 

or acted upon except as provided in the call; and (2) at a general 

meeting any matter brought before the Commission may be acted upon. 

It was unanimously agreed to amend this motion by striking out both 

"considered or" and all of the mation following the semicolon. As 

amended, Mr. Levit's motion (that at a special meeting no matter shall 

be acted upon except as provided in the call) was adopted as follows: 

-4-



c: Minutes of Meeting of November 1 and 2, 1957 

Ayes: Babbage, Bradley, Cobey, Gustafson, Levit, Matthews, 

Thurman. 

Noes: Stanton. 

Not present: Shaw. 

It was agreed that all Commission members are to receive notice 

of all special meetings called by the Chairman. 

-5-
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Minutes of Meeting of November 1 and 2, 1957 

c. 1958-1959 Budget: The Executive Secretary reported that (1) 

he and Mr. Stanton had attended the Department of Finance hearing on 

the 1958-59 budget; (2) the n~w position of Intermediate Stenographer­

Clerk was approved on a one-year basis: (3) additional information 

was requested on several matters and (4) it appears that there will 

be no substantial difficulty with the budget insofar as the Department 

of Finance is concerned. 

-6-
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Minutes of Meeting of November land 2, 1957 

D. Bound Volumes: The Executive Secretary reported that one­

half of the Commission's bound volumes have been delivered and that 

it had been discovered that these volumes were incorrectly compiled 

as to sequence. He reported that he was negotiating with the State 

printer to have these volumes redone and that delivery of the other 

one-half of the volumes would be delayed until the errors in compi­

lation were corrected by the State printer. The Executive Secretary 

reported that he will procure mailing book jackets for the purpose of 

distributing the bound volumes. 

-7-
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Minutes of Meeting of November 1 and 2, 1957 

E. Estimated Costs re Addressing Law Revision Commission Mailing 

List: The Commission considered a Memorandum on Estimated Costs re 

AddreSSing Law Revision Commission Mailing List (a copy of which is 

attached to these Minutes). A motion was made by Mr. Babbage. second­

ed by Senator Cobey. and unanimously adopted that the Executive 

Secretary be authorized to proceed with the most advantageous method 

of establishing a permanent mailing list with a local firm furnishing 

such service. 

-8-
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Minutes of Meeting of November 1 and 2, 1957 

II. AGENDA 

The Commission considered a number of suggestions for revision 

of the law which had been received from members of the Bench and Bar. 

along with the Staff reports and Northern Committee recommendations 

relating to them. The following action was taken: 

A. Immediate Study: The Commission decided that the following 

items should be placed on the 1958 Agenda of Topics Selected for 

Immediate Study: 

(1) A study to determine whether statutes relating to 

service of process by publication should be revised in light of 

recent decisions of the United States Supreme Court.[Suggestion 

No. 226] 

(2) A study to determine whether the law relating to the 

right of a tenant under a renewal lease to remove trade fixtures 

should be revised.[Suggestion No. 209] 

(3) A study to determine whether the doctrine of elect ion ot 

remedies should be abolished in cases involving different de­

fendants.[Suggestion No. 207] 

(4) A study to determine whether Section 1974. of the Code 

of Civil Procedure, which precludes liability for a misrepre­

sentation respecting the credit of a third person unless the 

misrepresentation is in writing should be repealed or revised. 

[Suggestion No. 196] 

-9-
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Minutes of Meeting of November 1 and 2, 1957 

(5) A study to determine whether a statute should be en- , 

acted depriving a deserting spouse of his intestate share of the 

other spousets estate.[Suggestion No. 197] 

B. ~: The Commission decided that the following items 

should be Accepted for Study but not to be included on the 1958 list 

of Topics Selected for Immediate Study. 

A study to determine whether Section 1962, Subdivision 

5 of the Code of Civil Procedure (conclusive presumption of 

paternity when spouses cohabiting) should be repealed in 

view of the conclusiveness of blood tests in negating 

paternity and the effect generally given to blood tests 

under 1980.6 of the Code of Civil Procedure. [Suggestion 

No. 1,3 ( 2)] 

A study to determine whether Section 108 of the 

Probate Code should be revised to make Probate Code Sections 

228 and 229 inapplicable to the situations to which it 

applies.[Suggestion No. 192] 

C. Postponed: The Commission postponed consideration ·of Sug­

gestion No. 181 pending action by the 1959 Session of the Legislature 

on Article II of the Uniform Commercial Code. 

D. Not Accept: The Commission decided that Suggestion No. 9 

should not be accepted for study and should be referred to the Motor 

Vehicle Advisory Committee. 

The Commission considered and decided not to accept Suggestion 

No. 221. that creditors of joint tenants be given greater protection. 

-10-
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Minutes of Meeting of November 1 and 2, 1957 

During the discussion of this subject it was decided that the Staff 

should prepare for the Commission's consideration a formal suggestion 

that the Commission study the problems created by the Tomaier doctrin~ 

i.e., the rule that parol evidence is admissible to show that property 

taken in joint tenancy was intended to be community property. 

The Commission considered the Northern Committee's recommendations 

relating to suggestions to "not accept". "consolidate" and "hold" as 

set forth in the minutes of its meeting of October 21. 1957 (a copy 

of which is attached to these minutes). A motion was made by Mr. 

Bradley. seconded by Mr. Babbage l and unanimously adopted that con­

sideration of these recommendations be deferred to the next meeting 

of the Commission. 

-11-
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Minutes of Meeting of November 1 and 2, 1957 

III. CURRENT STUDIES 

Study No. 1 - Suspension of the Absolute Power of Alienation: 

The Commission considered the Northern Committee's recommendation re­

lating to this study as set forth in the minutes of its meeting of 

October 21, 1957 (a copy of which is attached to these minutes). 

After the ·matter was discussed a motion was made by Mr. Gustafson. 

seconded by Mr. Thurman. and unanimously adopted that the Commission 

accept the Northern Committee's recommendation that the Commission's 

recommendation on this subject should be presented again to the 1959 

Session of the Legislature. and that as a preliminary step it should 

be discussed with the Senate Interim Judiciary Committee. 

-12-
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Minutes of Meeting of November 1 and 2, 1957 

Study No. 6 - Effective Date New Trial Order: The Commission 

considered (1) the Northern Committee's recommendation relating to 

this study as set forth in the minutes of its meeting of October 21, 

1957 (a copy of which is attached to these minutes) and (2) a memo­

randum prepared by the Executive Secretary (a copy of which is 

attached to these minutes). After the matter was discussed, a motion 

was made by Mr. Levit, seconded by Mr. Shaw, and unanimously adopted 

that the Commission accept the Northern Committee's recommendation 

that the Commission recommend to the 1959 Session of the Legislature 

that Section 660 of the Code of Civil Procedure be revised to make the 

effective dates of orders ruling on motions for new trials the date of 

entry of an order in the permanent minutes and the date of the filing 

of a written order. 

-13-
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Minutes of Meeting of November 1 and 2, 1957 

Study No. g - Marital IIFor and Against" Testimony Privilege: 

The Commission considered the Northern Committee's recommendation re­

lating to this study as set forth in the minutes of its meeting of 

October 21, 1957 (a copy of which is attached to these minutes). 

After the matter was discussed a motion was made by Se,nator Cobey, 

seconded by Mr. Shaw, and unanimously adopted that the Commission 

accept the Northern Committee's recommendation that no further action 

be taken on this study pending final disposition of Study No. 34(L), 

Uniform Rules of Evidence. 

-14-



c Minutes of Meeting of November 1 and 2, 1957 

Study No. 25 - Probate Code Sections 259-259.2: The Commission 

considered the research study prepared by Professor Harold Horowitz. 

the recommendations of the Southern Committee set forth in the minutes 

of its meeting on September 21. 1957 (a copy of which is attached to 

these minutes) a draft prepared by the Staff of legislation designed 

to effectuate the Committee's recommendation (a copy of which 1s 

attached to these minutes) and a Memorandum by Mr. William B. Stern 

commenting on an earlier draft of Professor Horowitz's study and re­

commending certain amendments of Probate Code Section 259 (a copy of 

whioh is attached to these minutes). 

The Commission disoussed whether Probate Code Sections '259-259.2 

c= should be repealed and whether an impounding statute should be enaoted. 

A motion was made by Mr. Gustafson. seconded by Mr. LeVit, and un­

animously adopted that the Commission recommend the enactment of an 

impounding statute. 

A motion was made by Mr. Gustafson and seconded by Mr. Levit. 

that the Commission recommend the repeal of Probate Code Sections 

259, 259.1 and 259.2. The motion carried: 

Ayes: Bradley, Gustafson, Levit, Matthews, Stanton. 

Thurman. 

Noes: Cobey. 

Not present: Babbage, Shaw. 

The Commission then turned to a detailed discussion of the draft 

of an impounding statute prepared by the Staff. It first discussed 

C subparagraph (c)(3) of Section 1; a motion was made by Senator Cobey, 

-15-
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Minutes of Meeting of November 1 and 2. 1957 

seconded by Mr. Gustafson. and unanimously adopted that this sub­

paragraph be deleted. 

The Commission discussed whether Section 2 of the proposed im­

pounding statute should include a provision for the payment of reason­

able attorney's fees to the attorney representing tfte person on whose 

behalf the money is impounded. A motion was made by Mr. Babbage and 

seconded by Mr. Thurman. that there should be no reference to attorne)6 

fees in Section 2. The motion carried: 

Ayes: Babbage. Gustafson. Levit. Matthews. Thurman. 

Noes: Bradley. Cobey. Stanton. 

Not present: Shaw. 

A motion was made by Mr. Levit and seconded that the Commission 

recommend that a separate section be enacted to provide for the pay­

ment out of the impounded funds. at the time when the funds are paid 

out thereunder. of reasonable attorney's fees to both the attorney 

representing the person on whose behalf the money was impounded and 

the attorney representing the person to whom the funds are paid. The 

motion carried: 

Ayes: Bradley, Cobey. Gustafson. Levit, Matthews. 

Noes: Babbage, Stanton, Thurman. 

Not present: Shaw. 

A motion was then made by Mr. Babbage and seconded by Mr. 

Bradley, that the statute providing for attorney's fees should be 

extended to provide for the payment of such fees in cases where the 

C property escheats to the State under Section 5. The motion did not 

carry: 

-16-
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Ayes: Babbage, Bradley. . . 
Noes: Cobey, Gustafson, Levit, Matthews, Stanton, Thurman. 

Not present: Shaw. 

The follOwing changes in the impounding statute prepared by the 

Staff were also agreed upon: 

(1) In subparagraph (c)(l) of Section 1 the word "sub­

stantialtt should be inserted before "benefit ll • 

(2) Subparagraph (0)(2) of Section 1 should be deleted and 

Section 1 should be revised to include a rebuttable presumption 

that a person will not have the substantial benefit or use or 

control of the money or other property due him if he is a resi­

dent of a country designated by the Secretary of the Treasury, 

etc. 

(3) In Section 2 additional financial institutions, such 

as savings and loan associations, should be included in those 

in which impounded funds may be deposited. 

(4) The petitions referred to in Sections 2 and 3 should 

be required to be verified. 

(5) All references to Probate COde Sections 259-259.2 

should be deleted. 

(6) Provision should be made in Section 4 for the dis­

position of the funds in the event that the first person desig­

nated thereunder shall be a disqualified alien heir, and similar 

provision should be made for a case in which the second person 

designated be similarly disqualified, etc. 

-17-
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Minutes of Meeting of November 1 and 2, 1957 

(7) The statute should provide that any motion made "pursuant 

to Sections 2, 3 and 4 must be made on notice and a copy of the 

notice served on the Attorney General and such other persons the 

court shall direct. 

(8) Additional minor changes should be made. 

It was agreed that the Commission will consider a revised draft 

of the proposed ilnpounding statute at its next meeting. The Executive 

Secretary was directed to present a memorandum at that time covering 

two points: (1) should a person for whom an impoundment is made be 
" . 

able to assign his right to the impounded funds and, if so, should the 

assignee's right to receive the funds be determined without reference 

to whether the assignor could then receive them; and (2) how have the 

New York Courts interpreted and applied the provision of their im­

pounding statute which is similar to subparagraph (c)(l) of the pro­

posed statute, with particular reference to whether they have, in 

effect, read "substantial" into it before "benefit lt • 

-18-
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Minutes of J.~eeting of November land 2, 1957 

Study No. 31 - Doctrine of Worthier Title: The Commission con­

sidered the research study on this subject prepared by Professor 

Harold E. Verrall, its prior action on this matter as set forth in 

the Minutes of the Meeting of the Commission on August 2 and 3, 1957 

(a copy of which is attached to these minutes) and a draft of proposed 

statutory enactments to abolish the doctrine of worthier title in both 

testamentary and inter vivos cases which had been prepared and dis­

tributed at the meeting (a copy of which is attached to these minutes). 

The Commission discussed whether abolition of the doctrine of 

worthier title in wills cases should be acoomplished by amendment of 

Probate Code Section lOa as recommended by the Staff. A motion was 

made by Mr. Bradley and seconded by Mr. Thurman, that the Commission 

recommend the enactment of a new Section of the Probate Code for this 

purpose. The motion carried: 

Ayes: Babbage, Bradley, Cobey, Levit, Matthews, Stanton, 

Thurman. 

Noes: Gustafson 

The Commission then discussed what form the new section of the 

Probate Code should take. A motion was made by Senator Cobey and 

seconded by Mr. Thurman that the new section should utilize language 

contained in the Staff's revised proposal with certain specified 

changes and deletions. The motion carried: 

Ayes: Babbage, Bradley, Cobey, Gustafson, Matthews, 

Stanton, Thurman. 

Noes: Levit. 

-19-
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Minutes of Meeting of November 1 and 2, 1957 

A motion was then made by Mr. Gustafson and seconded by Mr. 

Bradley that the Commission recommend enactment of a similar new 

section of the Civil Code to aboliSh the doctrine of worthier title 

in inter vivos cases. The motion carried: 

Ayes: Babbage, Bradley, Cobey, Gustafson, Matthews, 

Stanton, Thurman. 

Noes: Levit. 

The Commission considered (1) whether the new Probate Code and 

Civil Code sections ought to apply in the interpretations of existing 

documents; (2) whether such application would be constitutional; (3) 

whether if nothing were said in the new sections, they would be so 

applied by the courts; and (4) whether the new sections should spe­

cifically state whether they are to apply to existing documents. The 

Starf was directed to prepare a memorandum on these questions. 

The Commission authorized the Chairman and the Executive Secretary 

to draft new Probate Code and Civil Code Sections in the form dis­

cussed by the Commission and to send copies of the draft statutes to 

the State Bar with a letter stating that the Commission would welcome 

the views of the State Bar on the several questions raised in the 

preceding paragraph. 

-20-
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Study No. 32 - Arbitration: The Commission considered the recom­

mendation of the Northern Committee as set forth in the minutes of 

its meeting of October 21, 1957 (a copy of which is attached to these 

minutes). After the matter was discussed, a motion was made by Mr. 

Levit, seconded by Mr. Shaw, and unanimously adopted that the 

Commission postpone consideration of this matter until the next meet­

ing and that in the meantime the Executive Secretary furnish copies 

to the members of the Uniform Arbitration Act, the study prepared by 

Mr. Kagel of the Uniform Arbitration Act and his own memorandum on 

Mr. Kagel's study. 
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Minutes of Meeting of November 1 and 2, 1957 

Study No. 34(L) - Uniform Rules of Evidence: The Commission 

deferred consideration of this study to the next meeting at which 

time Professor Chadbourn will be present. The Commission directed the 

Executive Secretary to send to the members of the State Bar Committee 

appointed to consider the Uniform Rules of Evidence the minutes of the 

Commission meeting October 3 and 4 relating to this study and all of 

Professor Chadbourn's material received to date, stating in his cover­

ing letter that neither the minutes nor the study reflect the final 

action of the Commission. 

A motion was made by Mr. Stanton, seconded by Mr. Gustafson, and 

unanimously adopted that Professor Chadbourn should receive part pay­

ment of one-half of the amount specified in the present contract. 

There being no further business the meeting was adjourned. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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To ms ElCCELLERCI Q()QIJoIDl J. KlIlGl!r 
- Governor of California 

ana to the Meiiibets of the Legilllature 

The california IavRevision Commission, created in ~953 to 

exam1 ne the common . law and statutes of the state and to recom-

mend such cbanges in the law as it deems necessary to mod1f'y 

or el1lD1Date antiquated and inequitable rules of law aDd to 

bring the law of this state into harmony with modern conditions, 

(Government Code, Sections 10300 to 10340), herewith submits 

this report of its transactions during the year 1957. 

JOHN R. McDOl!JOUGR, Jr. 
Executive Secretary 

M3.rch 1, 1958 

TROMA.S E. s:rAl'rl'OD, J'r., Cbairman 
JOBlf D. BAlIIWJE, Vice Cba1rman 
JAMm A. CaBEr. MIImber of the seDate 
CIIIRK L. lItAW.E1, ,..'6;;;: Of the Assembly 
ROY A. GU9r.AlSON 
Be w. LEVl'r 
CHA1UoES H. Wd'I'BmS 
Sl'ANPORD C. SHAW 
SAMUEL D. TBURMAlf 
RALPH R. KLEPS, Lesislative Counsel, 

Ex Officio 
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REPORr OF THE CALIFORlIIA LAW RWISlON 

COMMISSION FOR THE YEAR 1957 

I. FUNcmON 0'1 COMMISSION 

The cal1fornia Law Revision COIIIID1ssion was created by Chapter 

1445 01' the Statutes 01' 1953. The CCCIID:ission consists of one Member 

01' the Senate, one Member of the Assembly, seven members appointed 

by the Governor with the adVice and consent of the Senate, and the 

Legislative COUllllel who is an ex offiCiO, nonvoting member. 

The principal duties of the LaY ReviSion CCIIID1ssion are set 

forth in Section 10330 of the Gavertllllellt Code which provides tlIat the 

COIIIIII1ssion sball., within the l1m1tatioDII 1Iqp0lled by Section 10335 of 

the Govel'tllllent Code: 

(a) Examine the CaIIIICD lay and statutes of the State and 
judicial. deciSions for the purpose of disoovering de. 
fects and SllaCbroniSIDB in the law and recCllllMTlII'lng 
needed reforms. 

(b) Receive and consider proposed cbanges in the laY 
recQIIIIIeD\Jed. by the American Law Institute, tM lis· 
tioneJ. Conference of (!omm1ss1oners on Unitom state 
Lawa, 8Z13 bar aIIsoc1ation or other learned bodies. 

(c) Receive and cona1der suggestions from judges, jus· 
ticss, :public officials, lawyers, and the public 
generally as to defects and anschroniBIDB in the lay. 

(d) RecClllllleDd, from time to time, such cbanges in the 
law as it deems necessary to mod1f',y or e11m1nate anti· 
quated and 1nequ1table rules of law, and to bring the 
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law at tfs state into harmoi:I,y with modern con­
ditions. 

The CaJlllission's program is fixed 10 accordance with Section 

10335 at the Government Code which provides: 

The Commission shall tUs a report at each regular ses­
sion at the Legislature which sball contain a cal.eDdar at 
topics selected by it tor st~, including a list at the 
studies in progress and a list at topics intended tor future 
cons1derat1On. A1'ter the tuing at its first r.port the CCIII­
mission sl:Iall contloe its studies to those topics set torth 
in the calender contained in its last pl'sced1Dg report Yhich 
are thereafter approved tor its st~ by concurrent resolu­
tion at the Le6' slature. The CODIII1ssion shall also st~ 
a:tr9' topic which the Legislature, by concurrent resolution, 
reters to it tor such study. 

1 The COIIIII1ssion is allO directed to recmmena the express repeal 
at all statutes repealed 'by implication or held uncOnstitutional 
'by the Supreme Court at the state or the Supreme COurt at the 
t1n1ted states. CAL. GOVT. CODE §10331. 
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II. PERSONNEL OF COMMISSION 

Honorable Jess R. Dorsey Of Bakersfield, Member of the Senate 

for the Thirty-fourth Seoatorial District, was reappointed as the 

Seoate .!ember of the Commission at the beginning of the 1957 Ses­

Sion of the Legislature, and resigned from the Commission at the 

end thereof. HonorabJ.e James A. Cobey of Merced, Member of the 

SeDate for the Twenty-fourth Senatorial District, was thereupon 

appointed as the Senate Member of the COIIlIIDission. 

HonorabJ.e Clark L. Bradley of san Jose, Member of the Assembly 

for the Twenty-eighth Assembly District, was reappointed as the 

Assembly Member of the Commission at the be8innin8 of the 1957 Ses­

sion of the Legislature. 

Mr. TbDDBs E. stanton, Jr. of San Francisco was reappointed 

to the COIIIIIission by Governor IQUght in october, 1957 upon the 

expiration of his first term of office. 

Mr. Bert W. Levit of San Francisco resi8ned from the Commis­

sion effective January 1, 1957 because of the burden of his duties 

as President of the California School Trustee's Association. At 

the end of his term in the latter office he was reappointed to the 

CamD1ssion by the Governor in October, 1957. 

Mr. Charles R. Matthews of Los Angeles was appointed to the 

COIIlIIDission in October, 1957 to fill the vacancy created by the 

resignation of Mr. Joseph A. Bell of Long Beach. 

HonorabJ.e Roy A. Gustafson of oxnard, District Attorney of 

- 6 -
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Ventura County, was appointed to the COIIIIIIission by the Governor 

in October, 1957, to fill the vacancy created by the unt1Jllely death 

at John R. SIran of Sacramento. 

As of the date of this report the membership of the law Revi­

Sion Commission is: 

ThoI!la.s E. stanton, Jr. 
John D. lIabbage 
Ron. James A. Cobey 
Hon. Clark L. Bradley 
Ron. Ray A. Gustafson 

. Bert W. Levit 
Charles H •. M!l.tthews 
stanford C. ShaW 
Samnel D. Th1Irman 
Ralph l'I. neps 

Term Expires 

San l"rancisco Cba1rman Oct. 1, 19631. 
Riverside Vice Cba1.rmall Oct. 1, 1959 

Merced Senate Member * 
San Jose Assembly Member * 

OXnard Member Oct. 1, 1963-
San Francisco Member Oct. 1, 1961 

Los ADgeles Member Oct. 1, 1959 
Ontario Member Oct. 1, 1959 

stanford MellIber Oct. 1, 1959 
Sacramento BIt Of1'icio ** 

Member 

The Law ReviSion CCIlIlIission held its third election of ofticers 

in October, 1957. Mt'. Thomas E. stanton, Jr. was re-elec:ted cba.1rmaIl 

8Ild Mt'. John D. llab'ba8e was re-elected vice c:ba1rman. 

Ctl September 24, 1957 Ml.ss Louisa R. Lindow was appointed assis­

tant executive secretary of the CCIlIlIission to fill the vacancy created 

by the res:tsnation of Mt's. Virginia :So Nordby. 

* The legislative members at the CCIlIlIission serve at the pleasure 
of the appointing power. 

** The Legislative Counsel is an ex officio nonvoting member of the 
Law Revision Commission. 
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III. SlIMMARY OF WORK OF COlolMISSION 

During 1957 the Law Revision Commission was engaged in tour 

t IBks: 

1. Presentation of its 1957 legislative program to tile 

!.egislature.2 

2. Work on ass1gnments given to the Commission by the 1955. 

1956 and 1957 Sessions ot the LegiSlature.3 

3. Preparation of a calendar of topics selected for study to 

be submitted to the Legislature tor its e.ppI'O'Ial at tile 1958 Ses­

Sion, pursuant to Section 10335 of the Government CCIde;4 and 

4. A study. made pursuant to Section 10331 of the Government 

Code, to determine whether any statutes of the state have been 

beld by the Supreme Court of the thited states or by the Supreme 

Court of California to be unconstitutional or to have been 1DqIlied1y 

. repealed. 5 

In 1957 the Commission met on March 1 and 2 in Sacrlll!lellto, on 

AprU 26 in Sacramento, on August 2 and 3 at stanford, and on Octo­

ber 3 and 4 at M:mterey. In addition, the Northern Committee of 

the CoIIIIIIission lIIIft in San Francisco on Ms¥ 4, J\Ily 26 and Septem­

ber 19; and the Southern cama:Lttee met in Los Angeles on Juns 8, 

July ~ and September 21. 

2 See Part IV of this report, p. 9 
3 See Part VA ot this report,p.14 
; See Part VB of this report, P.20 

See Part VI of this' report, p.22 
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IV. 1957 LOOISLA'nVE PROGRAM OF COMMISSION 

A. TOPICS Sl1:Ll!m'ED FOR 9l'UDY 

Pursuant to 8eetion 10335 of the Government Code, the Law Revi­

sion COIIID1ssion ineluded in its 1957 Report to the Legislature a Uat 

of fourteen topics which it bad selected for study. Konore.b1e Cle.rk 

L. BradJ.ey.· the Assembly Member of the COIIIIl1ssion, introduced a COD­

current l'esol.ution alIl;boriz1llg the C<mnissiOl1 to study these topics •. 

The resol.ution was emende<i by the Legislature to add four additione.l 

topics for study, and was adopted.
6 

The topics authorized for study 

by this resol.ut:l.on are ineluded. in the list of studies in progreS8 

conte.1ned in thi8 report.7 

In 1957 the Lav Revision C0IIIIl188ion pre8ented its first l118.jor 

legislative program to the Legislature. Thirteen bills prepared by 

the CCSIlIII18sionwere introduced by its legislative lIiembers. Of these, 

seven became law. Of the others, one was witbaraw by the CCSIlIII1s-

8ion for' further study,. one was vetoed by the Governor, and four 

failed to pass in the Senate. The following is a brief s1.1llllllir,Y 

of the legislative' history of these thirteen bills;8 

6 Cii. stat. 1957, res. c. 202, p. 
7 See Part VA of this report, p.ll!. infra .• 
8 For a tuller description of the legislative history of these meas­

ures, see 1 Rep., studie8 and Rec. of cal. Law Bev'n. Coam., pp. 
vn -me 

- 9 -
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Fish and Oame Code: As~ BUl No. 616, introduced by Mr. 

lb:'e.dley and Honorable Paul;\.ne L. Dav1s, Member of the Assembly tar 

the Second Assembly Distr1ct, embod1ed the Rev1sed Fish and Oame 

Code prepuoed by the Camniss10n pursuant to Resolution Chapter 204 

of the statutes of 1955.9 After s. number of amendlMnts were IIISde to 

the bUl, it was passed by the Legislature and stsned by the Governor, 

becOlll1ng Chapter 456 of the statutes of 1957. 

MaxilDlln Period ot COlIt1nement 10 a Couxlty Jail: Senate Bill lfo. 

30 was 1ntroduc,ed by Senator Dorsey to ettectlJate the reconmenllat1on 

of the CoImD1lsion on this subJect.lO Af'ter minor amendments were 

made to the b1ll it was passed by the Legislature and signed by the 

Governor, becoming Chepter 139 of the statutes of 1957. 

Not1ce of AARl1cation tor Attorney's Fees and Costs 111 Demes­

t1c Relations Act1onB: Senate Bill No. 29 was 1ntroduced by Senator 

Dorsey to effectuate the recOlillll8Ddat1on of the CCIIBD1ss1on on this 

subject.ll After several amendments, pr1marily of a techn1cal cbar­

acter, had been ms.de 10 the bUl, it was passed by the LeSislature 

and signed by the Governor, becOlll1ng Chapter 540 of the statutes 

of 1957. 

Taking Instructions to the Jury ROCXIl: Senate Bill No. 33 was 

1otroduced by Senator Dorsey to effectuate the reccmnendat10n of the 

9 sea 1957 Rep. Calif. Law Rev'n. CoIIIIl'n., 13-14. 
10 Far the COIIIlI1ssion's study and recCllWleil4ation on this subject, see 

1 Rep., studies and Reo. Cal1t. LaY Bev'n. CCIIIII'n., p. A-l. 
II For the, COIIIlI1ss1on' s study and reC(!!!!!!!eI!det1on on this subject, see 

~., p. B-1. 

- 10 -
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Ccamission on this subject.12 ThereaftUt. there came to the CCIdIi ... 

sion's attention a nUlllber of practical. problems 1I:rVolved in !l!!!k1ng a 

cagy of the court's instruetions avall8.ble to the jury in the jury 

room.. for which provision was nat made in the bill. SiDce there would 

not bave been an adequate opportunity to st~ these problems aI:ld 

amend the bill during the 1957 Bession. 'llbe COlIIDission determined 

not to seek enactment of the bill but to bold the _tter for fur-

ther study. 

Dead Man Statute: Assembly Bill No. 2!,.7 was iIItroduced by Mr. 

Bradley to effectuate the recmmendstion of the CcmIIission on this 

SUbject.13 The bill was passed by tb! Assembly. but was tabled by 

the Senate JudiciarY Committee. 

l!1ghts of SurviVing SWUSe in Property Acquired by Deeedent 

While DomicUed Elsewhere: Assembly Bill No. 250 was introduced by 

Mr. Bradley to effectuate the recCllllllendation of the CoaIDission on 

this subject.l !,. The bill was passed by the Legislature and s18Ded 

by the Governor I beeaaing Cbapter !,.9O of the Statutes of 1957. 

Marital ''J.i'or and Against" 'rest1mooia1 PrivUee:e: Assembly Bill. 

No. 21£ was introduced by. Mr. Bradley to effectuate the recammen/la­

tion of the COIIIIII1S81on on this subject.15 The bill was passed by the 

Assembly. It was very substantially .mended to meet obJections raised 

12 FOr the CcIIIIIission's st~ aDd recomnvmdat1on on this subject, 
see id., p. C-1. . 

13 For the CcIIIIIiaaion's stud¥ and recOl!!J!Andation on this subJect, 
see id., p. D-l. 

14 For the CaDIII1ss1on's stully and recmmen dat10n on this subject, 
see id., p. Boo1. 

15 For the CaDIII1ssion's stud¥ aDd recamuen/lat1on on this subject, 
see ~.,p. F-1. 
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by the Senate Judic:Lary CoIIIn1ttee, becoming .in effect pr1mar1ly a 

bill· to restate and clarity ex1st1ng law, but :1'a.1led to pass in the 

Senate. 

Suspension ot the Absolute Power of Al1enation: Ass~ Bill 

No. 249 was 1ntrodueed by Mt-. Bradley to effectuate the rec<R"""'IM­

t10n ot the Commission on this SUbJect.1.6 The bill was passed by 

the Assembly but did not paBs in the Senate. 

Elimination of Obsolete Provisions in Penal Code Sections 1m 
and 1378: '.' aeua:t~ Bill' Bo. 35 was introduced by Senator Dorsey to 

effectuate the recOllllleXldat1oIl of the CaJIIII1ss:l.on on this subject .17 

The bill was passed by the legislature and s1gned by the Qavernol', 

becoming Chapter 102 of the statutes of 1957. 

Judicial Notice ot the lAw of Fore!E Countries: As~ Bill 

No. 251 was introduced by Mr. Bradley to effectuate the rec .. mmen4e­

tion of the Commission OIl this subJect. J.8 After tecbll1eal amend­

ments were made to the bill, it was pe.IiIsed by the Leg1els.ture and 

s1gned by the Governor, beeClllinS Chapter 249 ot the statutes of 1957. 

Effective Date of an Order Rt!.U.Dg OIl a !tIt1on for a New Trial: 

SellS.te Bill No. 36 was 1ntroduced by SeDator Dorsey to effectuate the 

rel.'armenile:tion of the CaarD1ssion OIl this subJect.19 The bill was 

emeniled and passed by the Ieg1els.ture, but was vetoed by the Qavernor. 

16 POi'the CcDD1ss1on's etuay and reconmeMat101l on this subject, 
see id., p. 0-1. 

17 For the Comm1ssion' s stuay and recCJllll8Dilat1on OIl this subJect, 
see 1d., p. X-1. . 

18 For the camn1ss1on's stuay and reccqmeDl'etion on this subject, 
see 1d., p. I-1. ' 

19 For the Ccmm1ss1on' s etudy and reccmnendat10n on this sub~ect, 
see ~., p. K-1. 
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Retention of Venue for Convenience of Witnesses: Assembly Bill 

No. 246 ws introduced by Mr. Bradley to effectuate the re<;tQiH'en"atlon 

of the Commission on this subject.20 The b1llws passed by the 

Assembly but did nat pass in the Sellate. 

Bring1ng New Parties into Civil Actions: Sellate Bill No. 34 

l/8.S introduced by Senator Dorsey to effectuate the reconmendation 

of the CCIIIIID1ssion on this sUbject.2l The bill 1188 emended aDd paned 

by the Lesislature and WEI s1gned by the G<wernOl'. becoming Chapter 

1498 of the statutes of 1957. 

20 For the CCIJIID1uion' s stutly and :t'e(,C1!!!IJe""atlon on this subj ect. 
see id •• p. L-1. 

2l P'or the CClllllliss1on'. stutly &lid recOlllllelldation on this subJ ect. 
see !! .• p. M-1. 
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V. CALENDAR OF TOPICS SELD::TED PUR sruDI 

A. artlDIES IN PROGRESS 

During 1957 tbe COmmission bad as its current BtUl!y agenda tbe 

following topics for stw3y, each of which :$.t bad been authorized and 

directed by tbe LesislAture to undertake.22 Most of the.e topics were 

reca!!l!!ena~ for Btud;y by the Camu1asion pur.UBZI.t to Government Cede 

Section 10335; descr:l.ptions of them are contained in the 1955. 1956 

84ld 1957 reports of the CoIIIII1sB1on to the Les1Bla.ture. 

1. Wbether Sect101U1 220l aD4 390l of the CorporatiOlUl Code 

sbould be made unifo;'lll with respect to notice to stock­

holders relating to sale of all or aubstant1al.J¥ aU of 

the as.ets of a corporat1on.23 

2. Whether there 18 need for clarification of the lAw respecting 

tbe duties of city and county legislAtive bodies in connec-

tion with planning procedures and the enactment of zoning 

ord1nancea when there is no pl ann1 ng camu1sB1on.24 

3. :whether the Penal Code and the Vehicle COde should be revised 

to eJ1minste certain overl.lq)ping prortBions relating to the 

22 TIle Les1Blative authority for the studies an this list is as follows: 
Nos. 1 and 2: Cal. Stat. 1955, res. c. 2fJ7. p. 
Nos, 3 through 20: Cal. stat. 1956, res. c. 35. p. 
No. 21: 00. Stat. 1956, res. e. 42, p. ' 
Nos, 22, t1Iro\I8h 39: 00. stat,'l957, res. c. 202, p. 
lfo. 40: Cal. Stat. 1957, res, c. , p. 
No. 41: Cal. Stat. 1957. res. c. , p. 
No. 42: 00. Stat. 1957, res. c. • p. 

23 For a description of thi8 topic,' see 1955 Rep. 00. Law Bev'n. 
Carm·n. 27. 

24 .!!. at 32. 
- 14 -
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4. 

5. 

6. 

7. 

- -, 
UDlawflll takins of a motor vehicle and the driving ot a 

motor vehicle while intoxicated.25 

Whether the procedures for appointins guardians tor nom"8si-

dent incompetents and nonresident lII1Dors should be clarlfied.26 

A stu6y of tbe provisions of the Code of CivU Procedure re-

lating to the conflrmation of partition sales and the pro-

visions of the Probate Code relatins to the CODtinatiOll of 

sales of real property of estates of deceased persons to deter-

mine (a) vhether they should be made UIlitorm and (b)' it not, 

vhether there is need for clarification as to which of them 

governs con1'irlllation of private Judicial pertltionsales.2'T 

Whetber the law nlatins to mot1ons for new trial in cases 

where notice of entry of J11I'Ipent bas not been given sboul4 

be reviaed.28 

Whether tile provisions ot the Civil Code relatins to resois-

sion of contracts should be revised to provide a s1llgle pro-

cedure for resc1 nd1 ng contracts and ach1eving the return. of 

the consideration giV'en.29 

8. Whether the law respect1ng lD01'tgages to secure fUture advances 

should be rev1aed. 30 

9. Whether Probate COde Sections 259. 259.1 and 259.2, per-

ta1n1ng to the rights of nonresident aliens to iDher1t 

~ See 1956 Rep. Calif. Law Rev'n. 
Id. at 21. 

~'I!. at 22. 
Ibid. 

29 Ici:"'" at 23. 
30 I!. at 24. 
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10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

property in this state, should be rev1sed.31. 

l.'betber the law relatina to escheat ot personal ~operty 

should be revised.32 

Whether the law relatina to the rights of a putat1ve spouse 

should be revised.33 

Whether the law respecting past-conviction sanity hesr1Dga 

should be revised.,311-

Whether the law respecting Jurisdiction ot courts in pro-

ceedillis attectilli the cU8t~ ot children should be re-

vised. 35 

Whether the doctrine of worthier title should be abolisbed 

in caJ.1fornia.36 

Whether the Arbltn.tion statute shou1.d be reviseci.37 

Whether the law in :respect of survivabUity ot tort actions 

should be revised.3B 

Whether the law of evidence should be revieed to. conform to 

the Un1torm Rules of EIf1dence drafted by the National COIl­

terence ot CCGIIIissioners on tllit'orm State Laws and approved 

by it at its l.953 annual conterence. 

18. Whether the law respectilli babeas corpus ~oceed1Dga in, ,tbe 

31 Id. at 25. 
32 Ibid. 
~~. at 'Z"{. 

Id. at 29. 
35 I!. at 31. 
36 !d. at 33. 
37 !tid. 
38 Id. at 34. 
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trial and appelle.te courts should, for the purpose of sim­

plification of procedure to the end of more exped1tioua and 

final determination of the legal questions prl!!8eDted, be 

revised. 

19. Whether the laY and procedure relating to conlhm .... rtion 

shouid be rev1sedin order to satesuard thepro'Rerty rights 

of private citizens. 

20. A study of the various provisions of law relating to the 

fUing of claw against public bodies and public eJqployees 

to determine whether thl!!y shoUld be maae uniform and other-

21. 

22. 

• 
wise revised. 

A st~ to determ1na what tbe inter vivos rights of one 

spouse should be in property acquired by the other spouse 

d.ur1D& marriaee while daD1c1led outll1de California. 39 

A stud;y to determine wbether the law relating to attaclaDent, 

ga.rnisbment. and property exeJI!Pt from execubion should be 

revised.1j() 

23. A stud;y to determine whether eo ~endant in a criminsJ 

action shouJ.d be requtred to give aati<ce to the prosecu­

tion of his intention to rely upon tbe ~ense of alibi. 41 

24. A study to determine whether the Small ClaimS Court LaY 

should be revised. 42 

39 See 1957 Rep. Calif. LaY Rev'Il. Comm'Il. 14. 
40 Id. at 15. 
~ Id. at 16. 

1'61d. 
- 17 -
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25. A st~ to determ1Be whether the law relatin8 to the rights 

of a good faith improver of property belongin8 to another 

should be revised.43 

26. A &tUlly to determine whether the separate trial on the issue 

of insanity in crimina] cases should be abolished. or whe-

ther. it it is retained, evidence of tbe defendant's mental 

condition should be admissible on the issue of specifiC in­

tent in the trial on the other Pleas.44 

27 • A atUlly to determine whether partnersh1ps and unincorporated 

associations should be permitted to sue in their COIIIIIOlI 

names aDd whetber the law relatin8 to the use of fictitious 

names should be revised. 45 

28. A stud3r to determine whether the law relatin8 to the doctrine 

of IIB1tuality of r~ in suits for specific performance 

should be revised. 46 

29. A BtudiY' to determine whether the prOVisions of the l'elIal 

COde reJ.a.tin8 to arson should be revised. 47 

30. A &t~ to determ1ne whether Civil COde Section 1696 should 

be repealed or revised. liS 

31.. A studiY' to determine Whether minors should ba.ve a r1ghtto 

counaal in Juvenile court proceedin8s.49 

tz Id. at 11. 
4 IiI. at 18. J Ibid. 
4 f'd.'8.t 19· J !!. at 20. 
49 Id. at 21. 

"ibid. 
- 18 -
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32. A stud;y to determine whether Section 7031 of ~ biness 

and Professions Code, which precludes an llDlicensed contrac­

tor :trcm briDging an action to recover for work done, should 

be revised.50 

33. A stud;y to determine whether the law respecting the rights 

of a lessor of' property when it is abandoned by tile lessee 

should be revised.51 

34. A stud;y to determine whetber a fClll'lllllr wife, divorced in an 

action in which ~ court did not baVe personal. Jurisd1ction 

over both parties, sbould be permitted to maiDtain an action 

for SUlJlIOX t;. 52 

35. A study to determine whether the doctrine of scwere18D or 

goverDlll8Utal :I.m.Un1ty in california should be abolished or 

36. 

revised. 

A study to· determine wbether an award of iJe""'6f'8 

made to a man'ied person in a perlloual. inJury action IIhoul.d 

be tile separate,property of such ,married person. 

37. A st~ of the Juvenile Court Law to determine 'Wl:lether 

changes in that law or in ex1stil:lg procedures sbould be 

made so thlt,t tile term ''ward of tile Juvenile court" would 

be 1Ilappl1cable to llODdelinquent minora. 

38. A study to determ1ne wh&ther a trial court sbould baVe the 

power to require, as a cOllditiOll of deII,y1ng a !lOtion for 

50 Id. at 23. 51- ~,. 52 ~.at ..... 
~. at 25. 

- 19 -

--------_. __ .- . --J 



, 

c 

c 

c 

-

new trial. that the party oppos1n8 the motion stipulate to 

the entry of Judgment fgr damages in excess of the dwnages 

awarded by the Jury. 

39. A study to dsterJII1ne the advisabllity of having a separate 

code far all laws relat1n8 to narcotics. 

110. A st~ to determine whether the laws relat1n8 to baU should 

be revised. 

41. A study to determine the feasibility at codifY1n& and cl.ar1-

fy1n8. without mak1n8 substantive cha.nge. proviSions of law 

and other legal aapects relat1n8 to grand Juries into one 

title. part. diviB1on. ar cbapter of one code. 

B. TOPICS m:mww FOR Pt1l.'URB COOSIDmINrION 

Section 1033, of the Govelnmertt Code provideS! 

Tbe C<mmission shall file a report at each regular 
session of the Legislature which shall contain a calendar of 
topics selected by it far st~. 1Dcludins a list of the stu­
dies in prosress and a llst of topics intended far future 
cons1deration. Atter tlle f1l1nB of its first report the Com­
Dd.saion sball calfine its st\Id1es to those topics set forth 
in the calendar Contained in its last preceding report which 
are thel'eaf'ter appro'I'ed far its stuffy by concurrent resolu­
tion of tlle Legislature. The CCIIIII1s.ion sball also at~ 
1lIIY topic which the Legislature. by concurrent resolution, 
refers to it far such study. 

Pursuant to this section the CCIIIIIission reported 23 topics which 

it bad. selected far Btud.v to tlle 19'5 Session of the Leg1.el.ature; J.6 

of these topics vere approved. Tbe CCIIIII1ssion reported 15 addit1onal. 

topics which it bad. selected tor stud.v to the 1956 SeSSion, all of 

which were approved. The 19% Session of the Les1slature elso reterreC'. 

- 20 -
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tour other topics to the CamD1ssion tor st.. The CCDID1ssion reported 

14 additlonal toplcs which lt had selected tor study to the 1957 Ses­

Sion, all. of which were approved. . The 1957 Sesslon of the Legislature 

alao referred seven additlonal topics to the COIIIII1sslon for study. 

The Cama1ssion now bas a heavy work load which Y1ll require the 

maJor portlon of its energies to c0lllP1ete duriDg the current flscal 

year aDd duriDg fiscal ~ 1958-59. It 18 anticipated, boVeYer, that 

the Comm1ssion Yill be able to undertake a limited number of addi­

tlonal aSIJ1gnments atter January 1, 1959. Accord.1.Dily, the 1eglsla­

tiTe members of the COIIIII1sslon wID intrOcluce· at the 1958 session of 

the Legislature a concurrent resol.utlO1l authoi-1zing the CcaI1sslon to 

study new toplcs. These topics are described in Appendix A or this 

report. 
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VI. REP<m' ON arATUrES REPFALED BI IMPLICATION 

OR HELD UNCCll8rI.'l't1rIOHAL 

Section 1033l of the GovemJDent Code provides: 

The CCSliasion shall I'eC;i """en(! the expresa repeal 
of all statutes repealed by f..D!plication, or held uncon­
stitutional by the Supreme CCIlrt of the Sl;e.te ~ the Su­
preme CCIlrt of the United statel. 

The CcIIIII1ssicn has examined the cases decided by the SUpreme 

Court of the state s,nd the Supreme Court of the Uil1ted states since 

ita 1957 report vas prepared. liQ dec1sion of e1ther court holdins ~ 

statute of the state either unconstitut1onal or repealed by iJIll11ca­

t10n baa been found. 53 

53 OUr stuay of the reports bas been carried through A.C. 
and S. ct. Reports. 
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The Law Rwision COllllDiss1on respectf'Ully recC'1!!!!!!f!T)ds that the 

Lesislature authorize the CCIIIII1ssion to study the topics listed in 

Part IV B of this report. 

JolUl R. McIlobou8h. Jr. 
Executive Secreta:;y 

Respectfully submitted, 

~i E. ~~/~~~~~~~!gl Jolin D. Babbaae. 
James A. Cobey, 
Clark L. Bra4J,ey, 
Roy A. oustafson 
Bert. W .• Levit 
Charles R. Matthews 
atantord C. Sbav 
Sa!l!uel D. Thurman 
Ralph B. KJ.eps 
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MliKlRANWM - Est1lllated Costs re Addressing 

Law Revision Mailing List 

All costs are rough approximations based on a mailing list of 

1, 000 Il8IIleS. 

1. Estimated cost to contract vork out to a local firm. 

Ini t1a1 cost to set up plates 
(]# per plate - 5 line address) 

Cost for storaae trays - 5 tre.ys 
($2.50 per tre.y - 200 plates per tre.y) 

Total 

cost to run off list, lp per plate •••• $1.0.00 

Subaequent cost to cbaoge address,]# per plate 

Equipped to bandle different l1ats, i.e., autOllBtic 
and optional; and different categories within list, 
i.e., attorneys, judges, with no ad4ed costs. 

2. Estimated cost to contract work to Stanford 

Initial cost to set up cards 

Cost to run off: list ••• $15.00 to $20.00 

All estimated costs are based on mach1ne and operator 
time, $2.70 per hotlr. Equipped to baDdl.e ditterent 
lists and ditterent categories within lists. 

3. Estimated cost tor purchase of addressosraph 
maChine with all necessary equipment. 

Hand operated machine 30" x 18" 

Typewriter attachment 

M::l1stener 

Btorese cabinet with 9 tra¥s 

Total 

$l2O.OO 

$200.00 

$2l5.OO 

3.10 

11.00 

67.00 

$296.10 
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Members 

MINUTES OF MEETING 

OF 

NORTHERN COMMITTEE 

October 21. 1957 

San Francisco 

-, 

Mr. Thomas E. Stanton. Jr. 

Research Consultant 

Mr. H. G. Pickering 

Starf 

Mr. John R. McDonough, Jr. 
Miss Louisa R. Lindow 

The Committee considered a number of suggestions for 

revision of the law which had been received from members 

of the Bench and Bar and decided upon the following recom­

mendations to the Commission. 

Approved for Study 

The Committee recommends that the following suggestions 

be approved for study by the Commission: 

Suggestion Nos.: 9 

13(2) This study should not re­
ceive too high a priority. 

181 Unless Article IX, Uniform 
Commercial Code, covers the 
subject matter. 

----~--------------------,-"--
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192 

196 

197 The community property aspect 
should also be included. 

207 

209 

221 

226 A comprehensive study of Calif. 
law should be made in light of 
the Mullane.and Walker cases. 

Not Accepted 

The Committee recommends that the following suggestions 

not be accepted for study and that various of them be dis­

posed of in the manner indicated: 

Suggestion Nos.: 29(1) 

53 -Too controversial a subject. 

74 -Refer to Judicial Council, 
attention Mr. J.D. Strauss. 

97 -Acted upon by the 1957 Con­
ference of the State Bar 
Delegates. 

l19(2)-Matter falls in area of pri­
mary concern to other State 
agency. 

129(2) 

- 2 -
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132(21) 

132(22)-A policy problem. 

143 -A matter the Commission is 
not ready to undertake. 

147 -A matter the Commission is 
not ready to undertake. 

152 -A matter the Commission is 
not ready to undertake. 

154 -Refer to legislative members. 

157 

158(1) -A legislative interim'com-
mittee is studying this 
problem. 

160 -Too controversial. 

164(12) 

164(13)-Matter falls in area of pri­
mary concern to other State 
agency. 

164(14) 

166(3) -Refer to State Bar. 

166(4) -Refer to State Bar. 

171 -Matter falls in area of pri-
mary concern to other State 
agency. 

183 -Refer to State Bar. 

184 

- 3 -
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185 -Refer to Legislative Counsel. 

189 -A policy problem. 

199 ' -Too controversial. 

201 

20.3 -Refer to Legislative Counsel. 

204- -Refer to Joint Legislative 
Committee to Revise Educa-
tion Code. Attention Mr. W. 
Henderson. 

205 

208 -Refer to Joint Legislative 
Committee to Revise Educa-

C 
tion Code. Attention Mr. W. 
Henderson. 

210 -Matter falls in area of pri-
mary concern to other State 
agency. 

21.3 -A policy matter. 

215(1)-Refer to State Bar. 

215(2)-Refer to State Bar. 

218 -Matter falls in area of pri-
mary concern to other State 
agency. 

219 

220 -Matter falls in area of pri-
mary concern to other State 
agency. 

225 -Refer to State Bar. 

e - 4- -
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Consolidate 

The Committee recommends that the following suggestions 

be consolidated with other existing studies: 

Suggestion Nos.: Recommend Consolidate with 
Stua::x:: 

26 52(L) -Sovereign Immunity 

36 53 -Personal Inj. Recovery 
as Separate Property 

40 52(L) -Sovereign Immunity 

42(2) 39 -Attachment, etc. 

c 49 37(L) -Claims Statute 

58 39 -Attachment. etc. 

79 57(L) -Bail study 

88 52(L) -Sovereign Immunity 

101 37(L) -Claims Statute 

119(1) 35(L) -Habeas Corpus 

135( 1) 10 -Pen. Code §19a 

158(3) 35(L) -Habeas Corpus 

202 39 -Attachment. etc. 

211 52(L) -Sovereign Immunity 

212 53 -Personal Inj. Recovery 
as Separate Property 

214 39 -Attachment, etc. 

c - 5 -
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Suggestion Nos.: 

216 

217(2) 

Recommend Consolidate with 
Study: 

53 -Personal Inj. Recovery 
as Separate Property 

39 -Attachment, etc. 

The Committee recommends that Suggestions No. 10, 31(1), 

31(2) and 200 be held pending the final disposition of Study 

No. 34(L), Uniform Rules of Evidence. 

- 6 -



SUGGESl'ION No. 226 

(Originated b"J Stanford Staff" 
on basis of suggestion by 
Professor Joseph W. Hawley) 

The Commission may wish to study the effect upon California statu-

tory provisions for notice of judicial proceedings to persons affected by 

them, of two recent United states S~reme Court cases, MUllane v. Central 

Hanover Bank and Trust Co., 339 u.s. 306 (1950) and Walker v. City of 

Hutchinson, 352 U.s. ll5 (l956). Prior to the Mullane case it was widely 

assumed that in all in ~ actions, notice by publication is sufficient to 

afford interested persons due process ot law UDder the Fourteenth Amendment. 

This beliet was largely attributable to the dictum in the famous case of 

Pennoyer v. Neff, 95 U.S. 1l4, 121 (1818), that constructive service by 

publication "may answer in all actions which are substantially proceedings 

in rem. U 

The Mullane and Walker cases, however, in effect overrule that 

dictum and undoubtedly require many states to review their notice requirements 

and to modify those statutes which now allow actions based on notice by pub-

lication to known parties in interest. 

The Mullane case involved an accounting by the trustee of a common 

trust fund, under the procedure established by the New York Banking Law 

§lOO-c(1.2} providing that the petitioner for such an accounting need only 

publish a notice addressed to all interested parties generally without naming 

them. In declaring the statute unconstitutional, the S~reme Court said that 

due process requires notice reasonably calculated to inform interested parties 
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of the pendency of the action, where conditions reasonably permit -- notice 

which a person actually desiring to contact the missing party would use. 

It should quite probably inform persons affected, or if there is no reasonable 

method available which is likely to give actual notice, the means adopted 

should not be SUbstantially less likely to give actual notice than any of the 

feasible substitutes. The Court held that under such a standard there was no 

justification for a statute authorizing the trustee to give notice in a manner 

less likely actually to inform the beneficiaries whose names and addresses 

were on file with the trustee than notice by ordinary maU. It said, how­

ever, that notice by publication would be sufficient in the case of persons 

whose interests or whereabouts were not known. The Court's statement that 

the power of a state to resort to constructive service does not rest on a 

classification by that state's courts of a particular action as ~ ~ or 

in personam suggested that this classification is imIlIaterial in determining 

whether a defendant had been accorded due process, and that notice by pub­

lication might not suffice in any ~ ~ action. 

Whether the rational of the J.rullane decision would be applied by 

the Supreme Court to real property a.ctions was, however, open to some doubt. 

The Walker case, decided six years later, settled that doubt by extending 

the Mullane holding to eminent domain cases. The Court held that where a 

Kansas landowner's Dallle was known to a city which was proceeding to fix 

compensation for the condemnation of his property, newspaper publication 

alone of notice of the proceedings did not measure up to due process require­

ments. 

Following the Mullane case but prior to the Walker decision, an 

extensive study was made by John Wilson Perry of various state statutes 
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iikeiy to be 8.ffected by the Mullane doctrine, both in the field of trust 

accountings and in other areas~ Perry, "The Jldlllane Doctrine - A Reappraisal 

of Statutory Notice Requirements," CUrrent Trends in State Legislation (U. of 

M:i.ch. Law School 1952) 32-144. The question posed was whether the Supreme 

Court would consider Mullane as a first step in la¥ing down a comprehensive 

doctrine of actual notice wherever reasonably possible, or whether it would 

treat the case as a radical holding and retreat to the idea that publication, 

though ineffective, is a sufficient means of giving notice because of its 

widespread practice. Perry viewed the Supreme Court's observations as to 

the inefficacy of publication and the reasonableness and feasibility of 

notice by mail as an indication of the Court's willingness to hold publica­

tion insufficient in all actions against known parties. Perry at 125. He 

concluded that "the various state statutes Which now allow actions based on 

notice by publication to known parties in interest, should be modified to 

require notice by mail to those parties whose names and addresses are known 

or can be easily discovered. Perry at 128-129. Mr. perry's concJ.usion 

appears to be borne out in the Walker case. 

California Statutes 

Mr. Perry included a survey of California law in his study. The 

concJ.usion which may be drawn from his discussion is that none of the 

California proviSions which he found appears to be an obvious violation of 

the Mullane doctrine but that there are a few which are questionable. All 

of the latter are contained in the Probate Code. 

The California proviSion for common trust funds is completely 

silent as to accounting. Fin. Code §1564. In the trust field generally, 

there is prcvicion reqUirinG nptice by flail t.o o.;u "beneficiaries" in 
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accountings for testamentary trusts, whether they request notice or not. 

Prob. Code §1l2O. Another section, however, provides for notice by mail only 

-:;0 -ch;,se parties who have requested it or given notice of appearance. Prob. 

{!~ie §1200. Hh11e the language of the former section indicates that it is 

.~ntended to control over the latter, Perry suggests that if the latter still 

has any force or is followed in practice in trust accountings, the fact that 

';he beneficiariefl are told by the statute that there may be an accounting 

IJight not be adequate since they do not known ~ it will be. He points out 

that the Mullane case did not indicate that the New York statute would have 

been sufficient if it had required notice by mail only to those beneficiaries 

~{ho had filed a written request for it. Perry at 82-83. 

Hith respect to accountings by executors and administrators of 

(["cedents' estates, the California theory is that the settlement of accounts 

:.s just one step in the proceeding to settle ihe decedent's estate. Notice 

of the original petition to admit the will to probate or to appoint an adminiS­

trator in the case of intestacy is required to be served personally or by mail, 

to persons whose vhereabouts are known. Prob. Code §§326-328, 441, but when 

the executor or administrator settles his accounts additional notice need 

be given only to those persons who have requested it or given notice of 

appearance in the proceedings. Prob. Code §1200. Notice by mail is there­

fore required at some stage in the settling of decedents' estates, which 

includes an accounting, and the Supreme Court seems to have accepted this 

"one proceeding'· theory as affording due process to all persons vho were 

notified of the first step. Goodrich v. FerriS, 214 U.S. 71 (1909). 

Notwithstanding Perry's analysis of the Goodrich case as representing 

tacit acceptance of the "one l?roceeding" theOry, he suggests that the theory 
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may be subject to attack by certain individuals, for example an heir whose 

location was unknown when the first notice was given but who Ie address is 

later learned by the executor; or a person who had no right ~o notice when 

the first steps were taken in settling the estate but who lat?r acquired a 

vested interest in the estate (such as one wo, during the proceedings, marries 

an heir who then dies). Referring to such situations, Perry states (p. 137): 

The acceptability of the "one proceeding" theory in the 
eyes of the Supreme Court seems to rest on the presu:nr,ption 
that the interested party in question was given notice person­
ally or by mail at the start of the proeeeding. If the pre­
sumption fails, then, in all probability, the "one proceeding" 
theory will fail as an excuse for lesser notice of later steps. 
In that case the notice given by posting or publication only 
at later stages in the proceed1ng may fall to meet the test of 
the due process clause. 

The foregoing observations with respect to testamentary trust ac­, . 
couotings and the settl.ing of decedents' estates are equally applicable in 

two other California proceedings pointed out by Perry. One is the petition 

by the administrator of a decedent's estate for permission to sell real 

property :from the estate. The petition is treated as a later step in the 

action to administer the estate, the action having been commenced with notice 

by mail to all interested parties whose addresses were known; and notice of 

the petition is given by publication and by mail to those who have indicated 

that they want notice of later steps in the administration. Frob. Code 

§§755, 1200; see Perry at 105-106. The other concerns a guardian's petition 

for permission to settle olaims against or to modify obligations to his ward's 

estate. Here again California provides for notice by publication and by 

mail only to those wo have requested notice or wo have appeared in the 

guardianship proceedings. Frob. Code §§1530a, 1200; see Perry at 110. 
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One instance in which California provides for notice only by publi-

cation involves the notice which an administrator must give to creditors to 

file their claims against his decedent's estate. Frob. Code §700. Perry 

believes, however, that the Supreme Court would be more reluctant to require 

notice by mail in this situation, because on1;y Michigan requires notice by 

mail (Mich. stat. Anno. §§27.3178 (412), 27.3178 (32) (1951), and the lack of 

personal notice to creditors is an "old established procedure," (although it 

may be noted that federal bankruptcy proceedings require notice by mail to 

creditors, 11 U.S.C.A. §§25, 35, 94). Perry at 106-101. 

other California statutes, some of which were mentioned by Perry and 

all of which appear to comply with the Mullane and Walker requirements of 

notice personal.ly or by mail to known parties in interest, are as follows: 

1. General notice provisions applying to all actions except those 
where a more limited statute specifically authorizes a different 
procedure - Code CiY. Froc. §§412, 413. 

2. Inter vivos trust accountings - Ciy. Code §2282. No specific 
notice proviSion, so the general rules as to actions apply 
(Code Civ. Proc. §§412, 413). 

3. Appointment of guardians for minors - Frob. Code §1441. 

4. Appointment of guardians for incompetents - Frob. Code §1461. 

5. Adoption, when petitioner does not have written consent of 
parents - Civ. Code §224. 

6~ Divorce - (cannot be granted by default) - Ciy. Code §130. 

7. Garnishment - no special provision, so the general rules as 
to actions apply (Code Ciy. Froc. §§412, 413). 

8. Partition - Code Ciy. Proc. §757. Requires service "as in 
other cases" (Code Civ. Proc. §§412, 413). 

9. Actions to qUiet title - Code Civ. Proc. §750. 

10. Foreclosure actions - Code Ciy. Proc. §726. No specific 
notice proviSion, so the general rules as to actions apply 
(Code Ciy. Proc. §§412, 413). 
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ll. Escheat - Code Civ. Froc. §l4l0. 

l2. 19ninent domain - Code Civ. Froc. §l245. 

l3. Assessments - streets and Highways Code §§5362, 5363. 

l4. Adlninistration and distribution of estates of missing 
persons - Probe Code §283. 

Conclusion 

A Law Revision Commission study of this matter may be desirable for 

several purposes: 

1. To clarify the present ambiguity in Probate Code Sections 1120 

and 1200; 

2. To conSider vhether the "one proceeding" theory is unsound or 

constitutional or policy grounds in some or all of the cases to which it 

applies; 

3. To determine uhether notice by mail to creditors of a decedent' 6 

estate should be required; and 

4. To see whether there are any California statutory notice pro-

visions not discovered by Mr. Perry (whose study was confined to statutes 

common to many states) which would be vulnerable to attack under. the MUllane-

Walker doctrine. 

I. Robert Harris 
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Originator: Elwood H. Rich, Judge 

Chambers of 
EL.'OOD 11. RICH 

Judge of the Municipal Court 

MUNICIPAL COURT 
Riverside Judicial District 

in and for 
County of Riverside 

10 October 1956 

Professor John R. McDonough. Jr. 
Executive Secretary 
California Law Revisi0n Commission 
School of Law. UniverSity of Stanford 
Palo Alto, California. 

Dear Sirl 

Court House Annex 
Riverside. California 

It is my desire to bring to your attention an existing rule of case law which I 
feel should be changed by statute. because this rule is grossly unjust, is con­
trary to what Ylould be the normal intention of the parties. and constitutes a 
trap for the unwary, 

Section 1019 of the Civil Code gives to tenants the right. in general. of removing 
trade fixtures which the tenant has affixed to the landlord's property. This is 
of course a salutary rule. However, under existing case laws, if at the end of 
the tenant's lease he enters into a new lease Viith his landlord and neglects to 
reserve in this new lease the right to remove trade fiXtures. then under the law 
he forfeits those trade fixtures to the landlord. Thus, if a person operating 
a restaurant, grocery store, beauty ?arlor, etc •• upon entering into a new lease 
wi th a landlord at the termination of the old lease --if he neglected to reserve 
the right to remove his trade fixtures in the new lease -- he would forfeit the 
trade fixtures to the landlord. 

This rule, I submit, is unfair, contrary to the normal intentions and expectations 
of both landlord and tenant and constitutes a trap for the many tenants who enter 
into OEm leases Vii th their landlords without the benefit of a lawyer's advice 
that is necessary to reserve the right to remove the trade fixtures in the new 
lease. In fact. I venture to say that there are many lawyers that do not know 
of the existence of this unsound rule of law. It seems to me that the rule is 
totally illogical and that there isn't a scintilla of good that can be had from it. 



Suggestion No. 209 Page 2 

This rule has been announced in such cases, among others, as Wadman vs. Burke, 
147 Cal 354; and Woods vs. Bank of Haywards, 10 Cal Ap 93, Page 96. The follow­
ing is a quotation of the rule as set forth in this latter case: 

"If a tenant, at the close of his term, renews his 
lease, and acquires a fresh interest in the premises, 
he should take care to reserve his right to remove 
such fixtures as he had a right to sever under the 
old tenancy. For when his continuance in possession 
.is under a new lease or agreement, his right to remove 
is determined, and he is in the same situation as if 
the landlord, being seised of the land together with 
the fixtures, had demised both to him." 

I would very much appreciate your opinions on this matter. 

EI,1R:nr 

Yours very truly, 

lsi Elwood I.I. Rich 

ELVIOOD M. llICH 
Judge of the l~unicipal Court 
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Judge Rich of the Municipal Court, Riverside Judicial 

District, suggests that a rule of case law in the area of trade 

fixtures constitutes a trap for unwary tenants, whereby they may, 

through ignorance or oversight, suffer the forfeiture of trade 

chattels which they have affixed to the leased premises. 

The term "fixture" has been variously defined, but it is 

generally used in reference to some originally personal chattel 

which has been actually or constructively affixed to realty. Such 

a chattel upon affixation is considered in law a part of the realty 

so that it becomes at once the property of the owner of the realty, 

even though originally owned by his lessee. Earle v. Kelly, 21 

Cal. App. 480, 132 Pac. 262 (1913). 

There are two main exceptions to this rule. One is that 

an agreement in the lease, permitting the lessee to remove fixtures 

which he has placed on the premises, is controlling. The other, 

r.eferred to as the "trade fixtures" doctrine, allows a tenant to 

remove, even in the absence of such agreement, domestic or orna-

mental fixtures, or structures and appliances designed to be put to 

certain special uses such as for the lessee's commercial enterprise. 

Earle v. Kelly, 21 Cal. App. 480, 132 Pac. 262 (1913). The latter 

exception is codified in Civil Code section 1019: 

A tenant may remove from the demised premises, any 
time 'during the continuance of his:term, anything 
affixed thereto for purposes of trade, manufacture, 
ornament, or domestic use, if the removal can be 
effected without injury to the premises, unless the 
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thing has, by the manner in which it is affixed, 
become an integral part of the premises. 

Page 2. 

The trap referred to by Judge Rich is created by cases 

adhering to a view that the right of removal granted by section 

1019 is lost to a tenant if he takes a renewal lease which does not 

in terms reserve that right. Such a ru1e·has substantial support 

in this country. See 110 ALR 480, 482. In California, Wadman v. 

Burke, 147 Cal 351, 353 81 Pac. 1012, 1013 (1905), held squarely 

that 

"Unless there is some understanding, express or 
implied, between the lessor and the lessee in 
the second lease, at the time it was executed, 
as to the fixtures, the rule of law is as con­
tended by the respondents, that the tenant 
entitled to remove trade fixtures must avail 
himself of that right before the expiration of 
the term of the lease during which they are 
affixed." 

Other California cases have unheSitatingly expressed the rule. 

Jungerman v. Bovee, 19 Cal 355 (1861); Merritt v. Judd, 14 Cal 59 

(1859); Earle v. Kelly, 21 Cal App 480,132 Pac. 262 (1913). 

The courts sometimes avoid potential harshness by hold-

ing that where a tenant, upon expiration of his lease, remains in 

possession under a tenancy which is in substance an extension or 

continuance of the original lease, his right to remove trade fixtures 

continues during the extended term. Knox v. Wolfe, 73 Cal.App. 2d 

494, 167 P.2d 3 (1946): Woods v. Bank of Haywards, 10 Cal. App. 93, 

106 Pac. 730 (1909). Whether this technique affords effective 



Report on Suggestion fTo. 209 Page 3. 

protection to renewing tenants, hOl-tever, is doubtful, fc:- in both 

the Knox and Woods cases the extension consisted not of ~ newly 

executed document, but of the lessee's holding over on a .1onth to 

month basis with the oral permission of the lessor. Support was 

found in Civil Code Section 1945 which provides that where the 

lessor accepts rent from a holdover tenant, the parties are pre­

sumed to have renewed the lease on the same terms. But it is 

questionable whether section 1945 can be construed to apply to a 

situation where a term is renewed through the execution of a new 

written lease, rather than through a holdover. The court·s ob­

servations in Earle v. Kelly, 21 Cal. App. 480, 484, 132 Pac. 262, 

264 (1913) would seem to indicate that a newly executed lease 

cannot be merely an extension. That case, furthermore, held that 

even in the holdover situation a new tenancy is created. And 

although the court in the Knox case attempted to distinguish the 

Earle case on the basis of certain provisions in the original lease, 

it is by no means clear in just what situations a court will find 

an extension rather than a new tenancy. The present law in 

California is therefore uncertain, for while the forfeiture rule 

is firmly established, it is not clear under what circumstances 

the rule may be avoided. The trap of which Judge Rich speaks is 

a very real one. 

The rule under consideration has not gone without criti­

cism. See e.g. Bergh v. Herring - Hall - ~larvin Safe Co., 136 
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Fed. 368 (2d Cir. 1905). It produces a result often contrary to 

the intention of the parties, and it is illogical to "hold that 

the lessee has lost his removal right when he could have retained 

it simply by removing the fixtures at the end of the original term 

and then replacing them upon the commencement of the new term. 

Some states have repudiated the rule by judicial decision. See 

e.g. Ferguson v. OtBrien 76 N.H. 192, 81 Atl.479 (1911); Radey v. 

McCurdy, 209 Pa. 306, 58 Atl.558 (1904). In Kerr v. Kingsbury, 

39 Mich. 150, 154 (1878), the Michigan court, in disapproving 

Merritt v. Judd, 14 Cal. 59 (1859) an early case expressing the 

California rule, stated: 

"What could possibly be more absurd than a rule 
of law which should in effect say to the tenant 
who is about to obtain a renewal: tIf you will 
be at the expense and trouble, and incur the loss, 
of removing your erections during the term, and 
of afterwards bringing them back again, they 
shall be yours; otherwise you will be deemed to 
abandon them to your landlord.'" 

It might be noted that at least one state has repudiated 

the rule by statute. In 1898, Maryland enacted the following 

provision: 

The right of a tenant to remove fixtures erected 
by him under one demise or term shall not be 
lost or in any manner impaired by reason of his 
acceptance of a new lease of the same premises 
without any intermediate surrender of possession. 

Md. Ann. Gode, 1951, art. 53, sec. 38. 

I. Robert Harris 
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Oririnator: Judson I •• Crano 

University of California 
liAS1'I*-lS COLLEGE OF LtWi 

198 hcAllister Street 
San Francisco 2, California 

John R. I:cDonough, Jr., 
School of Law, 
Stani'ord, Cal., 

Dear Hr. i'!cDonough, 

October 17, 1956 

I am stiPlulated b:r a letter from the 
chairman of the California Law Revision Committee, and by 
reading of the decision of Pacific Coast Cheese, Inc. v. 
Security Natbnal Pank of Los Angeles to suggest considera­
tion of the adoption in California of legislation similar 
to N.Y. Civ. Frero. Act 112(a), (c) which is noted in 52 Han, 
Law Rev. 1372. 

The citation of the caso I de,lore is 273 
P2d 547, Dist Ct of App, 2d Dist., 1954. 

Perhans this matter of election of remedies 
as it involves ,third :)ersons has already been brought to your 
attention. I have just run across it while teaching a course 
in Restitution. 

Sincerely yours, 

lsi Judson A Crane 

Judso n A Crane. 
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----------------------------------.---------------------
Prc..:'essor Crane suggests cOl1i>ideration by the CommissHm 

o.f the adopt:'.on of legislation similar to sections 112-A and 112-C 

of the New York Civil Practice Act, which abolish the doctrine of 

electiu~ of remedies in cases where relief is sought against diffdr~ 

en~ de:fe::tdants. 

Under the doctr'ine of election of relllac,.ies. tile ~.ho::.ce of 

ona among two or more available, but inconsistent, rereedies ba·n: hl-

course to the others. It might be observed at the outset thd·C a';'·· 

th.:-uSh the doctrine applies where the remedies are sought against 

diff<J~~ent persons. the courts do not frequently mention the dis­

tinc~ion between that situation and the case in which the remedies 

aro pursued against the same defendant. 

The New York Civil Practice Act reads as follows: 

§ l12-A. Rights of action against several persons; no 
election of remedies. Where rights of action exist against 
several persons, the institution or maintenance of an action 
against one, or the recovery against one of a judgment whic;-· 
is unsatisfied, shall not be deemed an election of re!:'edie~ 
',~hich bars an action against the others. 

§ 112-C. Actions in conversion and on contract; no 
election of remedies. Where rights of action exist against 
several persons for the conversion of property and upon an 
express or implied contract, the institution or maintenance 
of an action against one of these persons, or the recovery 
t·.gainst one of them of a judgment which is unsatisfied, for the 
conversion or upon the contract. shall not be deemed an election 
of remedies which bars a subsequent action against the others 
either for conversion or upon the contract. 

These sections, and others, were enacted in 1939 pursuant 

tc a recommendation of the New York Law Revision Commission which 
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was based upon a study covering over SO printed pages. N.Y. Leg. 

!.}"C'. (1939) No. 65 (F). In support of its recommendation of Section 

'':;:.' .. \, :-:'.e Commission cited the opinion in Fmo1ler v. Bowery .E..?Y\~lg. 

b~~·!1~;, 1~~ N. Y. 450. 21 N .E. 172 (1889). which had held one \01;10 he.d 

cluEd a forger or person guilty of fraud barred from proceeding against 

·~.he b~.!:k u~osa negligence permitted the forgery ,or fraud > 8pe9~:ne; 

';T' ,h:'~; decision. the Coo.mission statet: ~ 

No reason other than the supposed inconsistency in 
10;al theory exists why the third party whose negligefic~ 
L,s helped to cause the injury, should be exempted from 
:::'~.ability because the injured person proceeds first -­
':ut without satisfaction -- against the active wrongdo03r. 

Ij.,~, L.::g. Doc. (1939) No. 65 (F), 10. As will appear later, ~t'J£ 

(;.!!§~~.fheese, Inc. v. Security First National Bank, 273 P. 2d 547 

t, lS'54-), cited in Mr. Crane's Suggestion, reached substantially the 

'36.1'<[" result as did the Fowler decision. 

Similarly criticized, and cited by the New York Commission 

:',f' 5.1lustrating the need for section 112-C, was Terry v. MUnQ;er, 121 

-- -, 161 j\; . ~ • J 24 N.E. 272 (1889), holding that one whose goods have been 

'~.;.Fel·ted by several persons and who, waiving the tort, sue3 one of 

~he.:!l cn a,l implied contract theory, cannot sue the others for con­

·;er'si'):l even though his judgment is unsatisfied. N.Y. Leg. Doc. 

(",9';9" rD. 65 (F), 10. 

Almost everything written aDout the election of remedies 

aoctrine seems to be criticism of it. Particularly in the situation 

'lnder discussion -- where the defendants in the successive actions 
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are different -- there seems little reason for requiring an election. 

since, it has been pointed out. the chief justification for the doc­

tr-i.l:e lies in preventing double vexation of a particular def:mdan~. 

F~te~hlore. it forces undue emphasis on the theory of pleading. 

See, e.g., Note, 52 Harv. L. Rev. 1372 (1939). The United States 

SU?T€~e Court has said: 

At best this doctrine of election of remedies is a 
harsh, and now largely obsolete rule. the scope of which 
should not be extended •••• 

FrifJ!s:ichsen v. Renard, 247 U.S. 207, 213, 3S S. Ct. 450, 452, (1918)" 

Q.~pf2rnia Cases 

The present law in California is not clear. Many, but 

ilot all, of the decisions avoid holding that a binding election has 

occurred, by limiting the rule to estoppel situations. This was one 

of the grounds for the decision in Perkins v. Benguet Consolidat.ed 

V~ing Co •• 55 Cal. App.2d 720, 132 P.2d 70 (1942), holding that a 

~!ifet s unsatisfied judgment against her husband for dividends paid 

to him en stock registered in the wife's name was not a bar to her 

ac'l;ion ~o recover such dividends from the corporation which had made 

the wl'one;ful payments. 

The District Court of Appeals decision in the Pacific 

QQ~t Cheese case (supra), cited by Mr. Crane in his suggestion, is 

an example of cases which have not required an estoppel situation. 
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The court these affirmed a directed verdict for the defendant, hold­

ing, inter alia, that a bank depositor who had recovered a judgment 

against its employee for the amount obtained by the latter through 

ra~sed checks, had elected his remedy and could not thereafter sue 

the bank. The California Supreme Court. however, (which Mr. Crane 

faJ.led to mention), reversed the trial court on the ground that 

~hcl pla~ntiffis recovery of judgment against its employee had placed 

the ba~k in no worse position, stating: 

Th~ doctrine [of election of remedies) Is based on estoppel 
and, when applicable, ~perates only if the party asserting 
it has been injured. [citing marty cases] 

.0:..«Hic Coast Cheese. Inc. v. Security First National Bank. 45 C.2d 

75, 80, 286 P.2d 353, 356 (1955). 

It should not be overlooked, however. that the District 

Court of Appeals decision is supported by a substantial line of 

authority. A similar case in 1953 held that where a defrauded bank 

depositor had been partially reimbursed by its surety and had accept­

ed the latter's promise to make good the entire loss in the event 

of failure to recover in an action against the bank, the depositor 

h'ld wB.ived its claim against the bank for paying out money on forged 

indorsements. Hensley-Johnson v. Citizens National Bank, 122 C.A.2d 

22, 264 P,2d 973 (1953). Cf. Sommer v. Bank of Italy. etc. Associ~ 

~tion, 109 Cal.App.370, 293 Pac.98 (1930) (reemployment of and accept­

an'Je of partial restitution from fraudulent employee, held not to 

pr3cltide claim by depositor against bank for unpaid balance). 
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A somewhat different type of case is Foster v. Los Angeles 

L:"~".:L~l}§ Savings Bank,36 Cal. App. 460, 172 Pac. 392 (l9la). Ten 

';l ~:':,:, ",( ,)i' thCl purch~?,~ price of certain car~ was c~eposited 'with the 

j ::,"",'.1, ,1" 'Jank by c:. ~ur chaser to be turned o"er to the seller upon 

C;~·~),vs_~y. On the buyer's refusal to accept c,elivery, the seller 

"":',.-; ::,:, p:, ,Terty et "~i,,lic !l.'lction O'n'l then recovered i'ldgm!!nt 

:-,,'';'C (," \,',his a:nount be::'ng greater than the SUIl on deposit at the 

,,'>,:1;;), J';'Fi','mtly unable to collect the judgr:Hnt, the sellE'r then 

t":lUi)rc suit egainst the bank to recover the allOU::1t on depOl';it. T!:ie 

,';:t, indicating that the seller could have sued the bank immedi.?tely 

,>, the huyer's refusal to perform. held that the seller's actions 

co,1stituted a vlaiver of this right, since they were inconsistent 

,;,~~h the idea that he asserted ownership of the fund on deposit. 

A case which ~ould perhaps have been covered by Section 

';,~2 .. C c:: the New York Civil Practice Act involved ~n a':'signee of __ 

(,cnditi':'T~l sales contract. who, on the buyerWs default, brought suit 

~ii d;e J:c',,~',es and obta:',ned a judgment. Since '::'he b'Jyer was insolvent, 

V:"' :;':"':JY'e~ a'~t,:m>:ed 1:;0 sue the conditional seller-assignor for 

,'0,'.\·~-- ""i ',''1. of tha ~roperty, based on the fact that the latter, prior 

;:,( t.l:3 J J,ii0!':;l,t in the- first action, M,d taken the property from the 

r:)';:;, 'l: ,~, ':',,'C.lc',,·in (lEd th21'eafj,~'(" scld it t'l another. In affin~"lng 

l b" t:, ~al CCt:::-t' (1 jllUp,1ent for the defendant, the District Court of 

,\,:peal held that the commencement of the first action against the 
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buyer indicated an election by the plaintitf to treat the property 

as belonging to the buyer. Since this eaused the title to pass 

i.:'1l:1':;ci j.ately to the buyer. the seller..,;aasignor could not be guilty or 
C~.1:V~1:""~.,.1.on in receiving and reselling the property. Ravlzza y. Budd 

1'~ Quin'l. 111 P.2d 720 (1941). On appeal. the Supreme Court reversed 

t,'le ju1~E\nt, but on:'y because a clause in the conditional sale con­

r.:u·t,Y.·· ... ·;tJ""d that the procurement ot judgment against the buyer 

~r;ts n01; to operate as !l. transfer ot title. The court left no doubt 

that the rule would have otherwise· applied. Ravizza v. Budd & Quinn, 

:;..) C.2d 289. 120 P.2d 865 (1942). 

If a plaintiff has been traudulently induced to convey 

lii,d. or to part with money which is used by the defrauder either to 

?urchase land or to discharge an encumbrance thereon, a subsequent 

conveyance by the defrauder to his wife and the declaration of home­

.s·~':'!ad by the latter. forces the plaintiff to make an election of 

-:'0::1edies. If he brings an action for damages and recovers judgment 

against the defrauder, he is thereafter precluded from suing the wife 

to have the homestead set aside and the property impressed with a 

';t"'st. The courts here concede that by reason of the manner in which 

t~~ prcperty was obtained the plaintiff might have brought an equit­

able action to impress a trust, but they maintain the view that the 

-pri 01' m,::moy judgment against the defrauder. although unsat isfied, 

precl~d9s the later equitable action~' H~nleyv. Kelly. 62 Cal. i55 

{188l~; Gray v. Grav, 25 C.A.2d 484, 77 P.2d 908 (1938); Hilborn v. 
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Bonney, 2S Cal. App. 739, 154 Pac. 26 (1915). 

One further category of cases should be mentioned. Under 

~ne prevailing California rule, an agent and an undisclosed principal 

;-"3.y be ;joined as defendants in one action, but the plaintiff third 

party must elect his remedy against one of them, prior to judgment. 

-::'LU'suint; the claim to final judgment against either is:an irrevocable 

dlection which discharges the other, even if the judgment remains un­

satisiied and no elements of estoppel exist. Klinger v. Modesto 

~ruit Co., 107 Cal.App.97, 290 Pac.l27 (1930). The rule has been 

~~iticized as placing an extra burden on the already wronged third 

?arty by forcing him not only to fight his case but also to determine 

which defendant is and will remain more solvent. Comment, 39 Cal. L. 

Rev. 409 (1951). A federal district court sitting in California has 

~efused to apply the rule because of its unfair operation, supporting 

:~s refusal on the theory that it is merely a rule of procedure and 

~herefore not binding on federal courts.. Joseph Denunzio Fruit Co. 

v. Crane, 79 F. Supp. 117. 13S (S.D.Cal.1948). It might also be 

observed that the rule is otherwise in New York by statute. N.Y.Giv. 

Prac. Act. § ll2-b. 

It is apparent. then, that the California courts are in 

conflict on the question whether estoppel is a necessary element of 

the doctrine of election of remedies. Equally unclear is the dis­

tinction sometimes made between consistent and inconsistent remedies. 

It is often said that the doctrine of election bars only the latter, 
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as distinquisheJ from the former. Perx!nsv.Benguet Consolidated 

Mining Co. (supra). Courts which hold that a plaintiff has made a 

~inding election often pOint out that the remedies are inconsistent 

~ecause the first action proceeded on the theory that plaintiff's 

money was in the hands of defendant X, while the second action would 

have to be based on the theory that the money 1s held by defendant Y. 

See, e.g., the District Court of Appeals opinion in the Pacific Coast 

Cheese case (supra). Foster v. Los Angeles Trust and Savings Bank 

(supra). If this were the true meaning of inconsistent remedies, how­

aver, that argument might well be raised against the Supreme Court 

decision in the Pacific Coast Cheese case, as well as against the 

Perkins decision (supra). 

The lack of any apparent standard, with regard either to 

the estoppel requirement or to the test of consistency of remedies, 

makes it difficult to predict the outcome of any particul~ case in 

California today. Legislation may well be warranted, not only be­

cause the election of remedies doctrine is outmoded and unfair, but, 

if for no other reason, in order to clarify the law. 

I. Robert Harris 



Suggestion No. 196 

(Originated by Stanford Staff) 

~is suggested that the Commission make a study to deter­

mine whether Section 1974 of the Code of Civil Procedure should be 

revised or repealed. The section, enacted in 1872. reads as follows: 

I 1974. No evidence is admissible to charge a person upon 
a representation as to the credit of a third person. unless 
such representation. or some memorandum thereof. be in writ­
ing. and either subscribed by or in the handwriting of the 
party to be charged. 

Dean Prosser makes this comment about Section 1974: "The 

statute is one not commonly found in other states. and it appears to 

do little to further the cause of justice." See 2 Survey of Calif­

ornia Law 116. 

This section is open to the criticism commonly levelled 

against Statutes of Frauds: that it shelters more frauds than it 

protects against. This weakness has largely been circumvented with 

respect to the cases where a writing was required by the original 

Statute by a liberal construction of the Statute and the exceptions 

to it. But section 1974 seems to have been applied in all its harsh-, 

ness in California. Thus an action in deceit failed for want of 

written eVidence against a lather-trustee who quite deliberately 

represented that his som was the beneficiary of a large trust and 

that part of the principal would be paid to him, thus inducing plain­

tiff to advance money on the son's note. Baron v. Lange, 92 Cal. 

App. 2d 718, 207 P.2d 611 (1949). 

The California statute was adapted from Lord Tenterden's 

Act, 9 Geo. IV (1828) c. 14, I 6, which seems clearly to have been 
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passed to overrule a decision which allowed an action of fraud on an 

oral misrepresentation concerning the credit of a third person. Thus 

there is historical justification for the California view. and this 

rationale has been frequently invoked by the California courts. See. 

e.g., ~ v. Tatum. 133 Cal. App. 274, 24 P.2d 195 (1933), the first 

case to construe the statute, and a case whose consideration of the 

authorities in other jurisdictions has lent much weight to its own 

strict interpretation of the statute. 

In the ten or twelve other states having similar statutes, 

however. they have been much more liberally construed. See Annot •• 

32 A.L.R.2d 743 (1953). Thus: 

(1) Some states apply the statute only to negligent mis­

representations, saying that a statute of frauds should not be a 

cover for a fraud. But fraudulent intent will not avoid the statute 

in California: Beckjord v. Slusher. 22 Cal. App.2d 559. 71 P.2d 817 

(1937). 

(2) Some states avoid the statute when the defendant can 

be shown to have an interest in the transaction induced. so as to 

himself benefit by it. This interpretation was rejected in Bank of 

America v. Western Unit§d Constructors. Inc •• 110 Cal. App.2d-166 at 

169, 242 P.2d 365 (1952). 

(3) Often courts will construe the statement to be a mis­

representation that the third person owns certain property, rather 

than an explicit representation as to credit of that person. and thus 

not within the statute. But this contention failed in Q!£I v. Tatum, 
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supra. 

(4) In Idaho, it has been held that the statute can be 

over~ome by showing a confidential relationship imposing a duty of 

disclosure on the defendant. But this was likewise rejected in 

fs!:!: v. Tatum. 

(5) In some jurisdictions the statute is held applicable 

only where the dominant purpose was that the third party obtain 

credit. There is no California case directly passing upon this 

point, but it is very doubtful that such an argument could prevail. 

As to all five of the above liberal rules, the California 

law is contra. In only one case has a California court held a mis­

representation to be without the statute. There the defendant had 

made the representations about a corporation which was his alter ego, 

and it was held that they were therefore not about a "third person." 

Grant v. U.S. Electronics Corp., 125 Cal. App.2d 193, 270 P.2d 64 

(1954). 

The Supreme Court has never considered the statute. In all 

of the cases cited (which seem to be all of the cases involving 

Section 1974), petition for hearing was denied. 

In the light of the strict construction now attaching to 

the statute, its repeal might well be considered. The section was 

in fact repealed as part of an omnibus revision of the Code of Civil 

Procedure in 1GOl, but the 1901 act was held void in toto, for uncon­

stitutional defects in form. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 

478 (1901). 



Suggestion No. 197 

(Originated by Stanford Staff) 

It is suggested that the Commission make a study to deter­

mine whether a statute should be enacted to deprive a surviving 

spouse of his intestate distributive share when he had deserted or 

abandoned the decedent before death. 

In Estate of Scott, 90 Cal. App.2d 21, 202 P.2d 357 (1949), 

the claimant ahd left his wife and taken up an illicit relationship 

with another woman, whom on occasion he represented to be his wife. 

When his actual wife died, he claimed the whole of her estate under 

Probate Code 224, and the court gave it to him. The court said, 

" ••• since the state Legislature has not seen fit to deprive a spouse 

who is guilty of marital misconduct of being the heir of his or her 

deceased spouse, the courts may not place any such restriction upon 

inheritance. Hence in instant case respondent's marital conduct 

during the lifetime of his wife was absolutely immaterial •••• " 90 

Cal. App.2d at 23. 

In six states by statute, abandonment or desertion will bar 

the survivor from taking the distributive share on intestacy. But 

absent a statute, it is almost universally held that abandonment will 

not bar recovery. See 139 ALR 486, 71 ALR 285. California and 

other states, however, have construed probate homestead statutes to 

deny a share to a spouse who has deserted the decedent. In re Miller, 

158 Cal. 420, III Pac. 255 (1910); Estate of Fulton, 15 Cal. App. 2d 

202, 59 P.2d 508 91936). 
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When the wife lives in adultery with another before the 

husband's death, it is universally held in states where dower exists 

that the will will receive no dower. Statute of Westminster II, 

13 Edw. I c. 34 (1285). But adultery unaccompanied by desertion has 

seldom been held to defeat her distributive share on intestacy. 
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Chambers of 
JUro:: OF SUPEllIOR COURT 

County of Contra Costa, state of Califomia 
llilRITllEZ 

August 16, 1954 Suggestion No. 13 

llr. Thomas E. Stanton, Jr. 
Chairman, Califomia Law Revision Comnission 
111 Sutter Street 
San Francisco, California 

Dear Tam: 

This is to acknowledge receipt of yoor letter outlining the 
functions of yoor Comnission. I have two sugeasted changes in Galifomia 
law. 

1. It is my strong feeling that the order of ths trial judge 
granting custody to a parent should not be stayed pending aweal. 

I proposed this cllange in a letter to the Board of Governors 
of the State Bar last year and am informad that the State Bar Associa­
tion passed a resolution on the matter in Monterey, approving the sug­
gested change, aM that it. will come before the Legislature in 1955. 
It is my strong feeling that pending an appeal that might take a year 
and sometimes two years to dispose of, that the cllild's welfare can 
best be served by giving the child the benefit of the trial jlZige's 
finding. 

2. Section 1962 of Subdivision 5 of the Code of Civil Procedure 
provides "The issue of a wife cohabiting wi th he r husband, who is not 
impotent, is indisputably presWlBd to be legitimate." In view of the 
conclusiveness of blood tests in negativing paternity and in view of 
the effectiveness given to blood tests under 1980.6 Code of Civil 
Procedure, it l\'Ould seem that an exception should be made to the con­
clusive presumption noted above \'!here the blood test unquestionnb~ 
rules the husband out as the natural fa ther. 

I think that your Cormdssion is cbing a real service to ttB 
state in gathering these various pOints l'hich are noted by the courts 
as they try the ir ca ses fran day to day. It is the only way th at we 
are going to correct some situations vtIich are obviously wrong. 

With kiOOest personal regards, I am 

Sincerely yours, 

sf Wake 

WAKEFlELD TAYLOR 
JUD(E OF SUmRIOR (DUm: 

IIT:EJ 

I 



,. 
/ ., 

c 

c 

Reoort. on 195b Sugpeatlon No.1) 

Honorable 'iiabtleld Tq10~, Judae ot the Superior Court, CCQnt,. of Contra 

'Coata, suggests that. in new of the, conc1udve eftect gi'9'8D blood testa 'in 

negatl'tingpatemit,. "'by t.he Uniform J.cit on Blood Teste to Detel'lll1ne Patern1t.,1:, 

111980.1-1980.7 of the Code of CiTU Proaedure., there Bhould be an exception to 

the eonc1ueive preauJJpt.ion in Section 1962(5) cit the Code ot CiTU Proce6lN, 

that t.he issue of a 1d.fe cohabiting wit.h her husband *0 is nat ~ 'is 

legit.iata, when B blood teat conclusively demonstrates that. the hwlbCId ia'not. 

the child1s father. 

The relevant. California oode sections are as toD.tln: 

.DI 'rile follw:ing pr"'IIIIpUODII, III d ,no otilere, 
.. • • ' •.• 'S. The 1s.aue of • _te c,t lltiDe "til 

her buIIbend who is not 1IIpotent. is :I.n418I:II1t.abJT preBUIIIIIII to be 
1eg1t:lJut .. 

Sqt;1ac. 1$I80.&, ..!2* .Ql"dl ~J It the court. nnde that ~the ~'WIlcna 
or ·41 tIi. ~J'IIicliiicl b7 t.he mdance bllse4 upon ·taM .0IJ!I7 
tuts, are til. the a1.1.eaIII father is DOt t.he htMr of the tIISW, the " 
quHtion of~. ahall be r .. olYed aCcor<l''''JlI:. It the...,..ta 
d1Harae in tbe1J'tDMnp or cc.cIclualons, the quutioa Ihall be 
subld.tted upon all' the .~ ... 

~t All oth.r 1U....,t1oa,s are satiltaotorT, 
iili"lanClll1uW d~le ~1ona, all 

IIIIrbe "~b,J ctb4lr ..-:ttt_..!he toU~ .. or tbat id.D4r 
....... )1. !bat a ehUd bam 1I1lttd'111 WIIIlock, theN bIIinI DO cliYal'Ce 
trombe4 -eDl ~ is lq1tu.te. 

All chl1 dren bom 1n wedlock are pruuMd. to 
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For the 8) plication of C.C.p. ].962(» it. IIl8t. be shQllfl that t.hera was 
.. -, 

cohabitatica •. 11' t.h1s is'established, Section 1962(5) and no ~r applies -

t~s a conclusiYII pre~tion will exist. Geasales !:Pac1t1o G!n!l<yf'~, 
202 P.2d l3S (D.C.A. 1918). _.n 

III ~"ru1iIg Sect101l 1962(5), the courts have a:presaelS • fnozwbh 

attitude t01l&l'Cl it., a1 though es it will be IIMD certl!d. n exoepUOI'I8 tm. beiD 

lUcie ~1ch ere, not lrPParent em the face of the prcm.ioII. l':n '$. !l. 
, 

• ve17 broad intszpretaUOQ was given'to the lION "cohablt.at1C111.- In tb:ltl cue 

. 11'. 1188 allele.! that 1Ir. and 16:s. 'A 1IIIra living together IDd 111118 __ 1Dto 

their hCIIIII •. An &greeIISIlt wu riacbed by the partl .. that, 1Ir8. A _ MUl8 
• 

1ID1l1d share the bedroom to the exclullioa of 1Ir. A. A dlUd,... bom to lin. A , . 

under th1e agra_t. ' lhen JI1lls died the chUd ned his estate ter SupfJOl't 

clatlll1ng to be h1s. o!t-aprlng. '!'be oourt held that the situationllDCJer the 

tn,..parelte arrangelillmt OOIl8tituW-co-hbitatiOll" of~. "'Ur.s. A mi 

~ed tile conclu81vepre8UllptiOQ that the chUd .... tbe:ln. 

In l!1ll !:. Jclmeon, 226 P;2d 655 (D.C.A. 19S1), tbe .. oourt held'that DO 

evidence could be, :lnt.l'Odaoec! :1t 8etJt1OQ'1962(5) was appl1oabl • .., .1Mt4id the 
......... : .. ~ .-, . 

poU.cy which, pJ'Obab~' extIlaw the MUle deo1s1011l that Section _(5) plCNoW 
, , 

an, im1oc~ peraon troII.be:lng t0Ua4-ttl~ tatIier at a child on the ooUuAve 

evid.8noe of • Im.sband 'and wite. , . . . . 

The court in the Hlll cue alao held that it ls en'01' to .u.w mClililo8 of 
,,' _......... ~ f;" 

a blood tep; 1Ibere the 'c.lmclull1't'e ~reSu.pt.1eft of 8ectl~ ~(5) .IPPU"ii-'1'ht8 
": . 

case was decided before the ~of' the pnU'o!m Jet ml9S3 •. 1fo ~ 
, 

smce 1?$1 haYe cOll8:14ered' tbe etrect at the Ubitol'lll Act ca the conc1ua1ft .. 
,. , 

F8~1OIl. ' The courts migbt hold thst the Act awliee, anl7 to the rebutt1b~' 
pre~t.1on ~icb is applicable where no cohabltat:l.crl1stOlllld ,,(i., .. , .sectlO1'18· . 

. . . . . . I 

193-19$ at the CivU ~). -'fh1s poaa:lb1l1V,lS at~ bT the tact' that 

, ... " 

I 
I 

..... ~~ 
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the courts have treditionall1' favored atrict appllcatim of SectiOn 1962($). 

But cartain exceptions to Section 1962(5) have been develOped by thecoarts. 

In Eatate 2!. Walker, 180 Cal. 478, the Supreme Court laid dOOllll the eeneral rule 

that the conclusive p1"l!llUlllptiClll does not app:br in a cue where "it was not 

possible by the la"e ot nature tor the husband to be the rather." The J.an&uap . 

of the seotion itselt 1Ih1ch creates an exception when the husband is i~eat 

is a recognition ot this broad COIllllOll 1811Be exception. The cOlU'ts hne applied 

this general. exception in caMS wbereoohabitatiCill of huaband and w1.fe ceased 

lI8ll betore the normal period of geatatioD. The courts have also applied the 

general exception in cases where the child 1188 pl'OVlIIl to be pert.lT of a 
; -' . 

different race than that of the cohabit1Dg husband and wife. 

Thus it. seams quite poae:lhle that 1Ji a case in wb1cb blood teats 
. , 

conclua1~ negative the husbandl s J)8temity a cOUl't Id.ght deoide tbat the 
o , 

"law of nature" exception applies. Ii 1FCIUld seem, howetiv, that it there is. to . 
, . 

be a "blood teat" exception to Section 1962(S); the Section shoa14 be rerlled 

to atate it. 

The ugIlIIIIIIlt for not IIIII8lId1ng Seciion 1962(S}'1roul.cl aJlP8ll1' to be that tile 

interast. of the ohild in a legiti_te atatu outweighs the :lrttereet :In 

protecting the husband from the burdeD of eupport1ng' ohlldren who are not his. 

It ehould be noted, howe-ver, that ~ Callfomia JIIBiqta:lne the COlllllOll 1_ 

COIIClusive preelllllP't.!cm in atatutOl7 101'lIl. 38 r.u. .& 9.:. 73 (US2). 

~1~ j.' 'full at~ of the abcmI pnibl __ well tlU'D ap Clther~_ 

far rev1a1cn in the general. area of eY1dRt1az7 probleM in ba8tardF. CU8II. 
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c SUGGESTION NO. 192 

(Origina~ed by Stantord Staft) 

It is suggested that the Commission make a study to deter­

mine whether Sections 226 and 229 ot the Probate Code, which enact 

the priAc1ple or descent ot anceatral Propert7, ,hould be redsed. 

These sections provide that when property baa accrued to a aurriving 

spouse troll the predeceaa" apoua~, and the later-d:r1as apouee dies 

lot"tate leav1n& no i'ft', such Propert7 ls dlstrlbuted to the 

heirs or the predeceased spouae nther tban to the hell'S or the de .. 

cedent. 

Theseseetions appear in the division .0£. the, Probate Code 
. . : .. ' .. -: ~.-, 

C relating to int8$tate succeeaion. However, SecUona 226 and 229 

c 

ma7 10 some circUlll8tance. app17 even where the dece4ent eliecl teatate. 

This is beeau.e Probate Code Section lOS providecl that wiaere a elis­

position b7 will is simp17 to Itheirs", "relat:lons", "neareet rela­

tionslt , IttaU7", or "nearest (or next) ot kin", without Gtbtr words 

ot qual1tication, the p2'Opert7 puaes according to the pronslone or 

the division or the Code relating to intestate BUCce .. lon. Applica­

tion ot Sections 228 and 229 in such a case may result in deleating 

the intent ot the testator. For althoqh his llheirs" .. " l .. ]1y 

speaking, include relatins ot a predeceasecl spouse wbo lett tWa 

property, it is unlikely that be intended the property to paaa to 

such persons. 

A recent caae' beld that Sectlon 229 applies only 10 the 

event ot inteetac7. latate of Baird, 135 Cal. App.2d ,287 P.2d 365 



.-

C (1955). But th:l.s seems directly contrary to the prov1l!lions of Sec­

tion 108. See In Re Pageats Istatl, ~~ Cal. 537, 185 Pac. 383 .. . ~ ..: 

c 

c 

(1919). Moreover, the kird case dealt with P!'O~l"tY paad", Wider 

a power ot appointment .. relaed by,·'th. later-dyinl spwae, who bad 

only a lite 1ntereat in it and tbua 1., not atrona authority tor the 

eaa. where the aurv:l.vtna spous"s -own property (althoucb ~er:tftd 

trQIII tb. predeceaaed spoGee) 1a inY61ve4. 

Th. atudent writer ofa Cas. Hot. in 7 lfastlap L.J. 336 

augeata tbat SeoUon loeb. _ea4ed to pronde tbat unles. :l.t 

attirmathel.y appMr. rr. the will, .:l.ther expr.ssly or bynecasaut' 

implication, ,?hat the t •• tator had Section. 228 aa4 219 in _1ncl wb8ll 

he used a ward like -b'irs-, theN ..ettons s!aoulcl not be _Ued :l.n 

detel'lllirdng the persona eotltled to the property. Thl .... lugeS-

tionia found in anartlcl. , renter, GUtI to t Ileira t in CalitOl'D1a, 

26 Caut. L. Rev. 413 at 430-36 (193&1). (Pror .. aor ' ..... :l.er '''t.s· 

broader critici_ and augeatioae in -aul.. of De.aeat Odd .. P~at. 

Cod. S.ctions 228 and 229 f anclrro,o..d _"ents-, 10 25 Calif. L. 

R.v. 261 (1937) ). 

-2-



.. 
/ 

This sUS&8stion, IIIade by Profess.or l.a'Wrellce Vold of' Bast1llss College of' 

Law, is to consider the des1rabUity of' enactiDg a statute 81viDg a b~er 

UDder a cclX!itional. sales contract a r18ht ill all cases to redeem the pro­

perty after repossession for default. 

Professor Vold asserts that ill & conditional sals situation there exist 

divided property 1Jlterests ill the chatte.l iIlvolved and that the "t1Ue" re­

ta1Iled by the seller is a security 1Jlte:rest 0Illy, reserved tor the sole pur­

pose of' 1Jlaur1Ds ~ of' the purcbaae price. llut reCOSDit1on of' th1a 

is clouded, ill this state he s~s, by CDIlfusiDg dicta and SaDe deCi8iOJl8 

bark1Dg back to the t1me wilen the ~r·s 1llterest under such & contract 

was a mere poaseUOl7 r16ht, With flIll title ill the seller. AI typical of' 

this earlier approach he cites Bice v. Arnold, 75 Cal. APP. 629, 243 Pac. 

468 (1925). 

Professor Vold cites the cOllfuaion resultiDg fran these "throwback" dicta 

as the cause of' wbat he asserts is the ''h1~ questionable" decision ill 

Bird v. Kenwoz;tSY, 11-3 Cal. 2d 656, zn P. 2d 1 (1954). In that case tbe 

CoUrt stated the facts as fol.l.owa: 

In 1!}118, Bird 8Il4'~ entered 1llto a conditional sales CDJltract 
and Bird took poeseeeionof' the t1'actors described ill it. Tbe purchase 
price was ~rox1lllately $29,500, of' which $5,000 was pa1d at that time. 
Bird agreed to p~ the 1:1 sinder ill monthly iIlstaJ 1ments of' $2,000. 

Time was made the essence of' the contract. It also provided: "Should I 
faU to make 8Dy mont~ promeut above specified when the same is due, ••• 
theD the eJrtirs unpa1ci balance of' purchase price shall at your option, 
beCQIIS immediately due and~ble 8Il4 shall bear 1llterest thereafter 
at the highest lawful rate, 8Ild I agree to make f'Ull ~t of' such 
be'ance.Bbould I retU1'll aaid chattele to ;you or U you repossess aa1d 
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chattels, then you ~ :retain all payments previousJ.:y made as compensation 
for use at said chattels, end;you ~. at your option, sell. said chattels 
at public or private eale, with or without notice, end credit the net pro­
ceeds, after ex];iensed., on the amounts unpaid hereunder." 

Dur1De: the year immed1ateJ.:y tollowillg the execution of the eontraet, BUd· 
paid etabt of the 1Dat.sllments, none of tl:len nt· the tioe w!ieIl' __ due. F:1ve 
months elapsed during which no ~ was lII8de. 

Kenwortb7 test1t1ed that in the latter part of October. 1949, he a4vised 
Bird aver the telepbone that unless pQl!IEInt in full were made, he WO\1ld 
repossess the equipment. He took that aetton about ale month later. 
Bird then tendered the balance of the principal end interest due but 
~ ref'Used to accept it. 'l'bereupon Bird served notice of resc~8Sion 
end demanded retUl'Il of the amounts he bad paid. 

Bird also asked foraltel'D8tive relief fran forfeiture which he contended 

resulted in the unjust enrichment of Kenwortb7. 

The trial court made the toUow1ns tinding,: (1) Kenwortb7 did not waive 

praqpt ~ ot futUre instaUments, or waive the r1ght to reposeess the 

tractors; (2) Birt!sfa1lureto make prom,pt ~ts was a "grossly 

negligent end vUltuJ. U breach; (3) The reasonable rental value ot the 

eq~pment while in BUlf'spossession was $2,200 a month, or a total at 

$37,,00. (Hate that this amount is greater tlIan the entire sale price.) On 

the basia of these findine;s it was beld that Bird was not entitled to resti­

tution after rescission or to relief fran torfeiture. Thus Kel:nfor'tb7 was 

pe1'lll1tted to keep the traetors, then worth $28,000, end to retain the $29,000, 

which Bird had paid on the contract price. On appeal, the aupre. Court 

elfirmed. It is ee10tled in cal.1tornia that, even in the. tees of a provision 

thB.t time ia ot the essence, a vendee of re~ property can be relieved fran 
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forfe1ture under section 3275 of the civU code which reads: 

§ 3725. Whenever. by the terms of an obligation, a party thereto incurs 
a forfeiture, or a loss in the nature of a forfeiture, by reason of his 
f&11ure to comply with its provisions. he 1118¥ be relieved tberefr<lm, 
upon making full cOIqpensatinn to the other party, except in CIS! of a 
crossly negligent, WillfUl, or fraudulent breach of duty. (em,pha8is added) 

See l!arld.s v. Scott, 34 cal. 2d l.l.6, 208 P. 2d 367 (1949). But it. is clear 

from the italicized porti.OJl of tl1e atatute that it attorda no relief in the 

case of a willfUl. breach, which vas the nature of Bird's breach in this 

case. However, Freeclman v. 'rheRector, 37 cal. 2d 16, 230 P. 2d 6Z9 (1951), 

held that even in the case ofa v1ll1'al bree.ch the vendee UDder a land 

contract can recover the amount of his ~s in exces.·of the aetual 

damage suffered by the vendor although no relief 18 ava1labJ.e under SectiOll 

3275. The basis for this relief was said to be a combination of the damage 

provisions of tbe Civil Code, the poliq of the law 8881nat penalties end 

forfeiture.,. and Section 3369 of the Civil Code, which provides in pert: 

:Reither lIllec1f1c nor preventive relief can be granted to enforce a penalty 
or forfeiture in any case. • • • 

Accepting the reasOIIing. of ~ J'reedmlm case, the Court in Bird v. 

Kenvortb{ ~ it clear that this rule also applies to conditional. Bale 

contracts. Aecord1l:ls1Y, the Co_· said that Bird could recaver the part, 

11' any, .of his ~s by which the &eUer, Kenvortb;y, had been unjuatly 

enriched. Th1.s amount, the court a&1d, would be the excess of the ~. 

over the actual damage to the vendor. 1lowIwer, the Court aff1rmed the find­

ing of the trial court that there VBS no unjust enricbJnent.becauae the 

damage to the seller exceeded the amount of the ~s. 'rhe vendor '8 
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damage was held to be the rental value of the equipllllmt tor the period that 

Bird had possession at it. 

Protessor VoJ.d contends that the meaaure of the seller's damage adopted 

by the court is erroneous and results 111 an actual. forfeiture Yh:I.le lip 

senice is being paid. to the principle at relief from forfeiture 111 

~opr1ete cases. This contention eelllDll to be well fOWlded. As 

Professor VoJ.d po1Dts out, calculat1Dg the seller's damase as the reasonable 

1'8ntal value of the tractors dur1Dg the t:lme they were :1n the possession 

at the conditional purcbaser is equivalent to chBrg:1ng the purchaser rent 

altbough the contract 1I8S not a rental agreement. ~r a coll4:l.tional 

8al.ea contract the purchaser should be considered the benet:l.c1al owner. 
as such, he should not be cbarged 1'8nt for the use at his own property. By 

meaeur:1n8 the d8D'Bsa to the vendor as it did, the Court 111 ettect rewrote 

tile contract. The proper measure of the seller's daca!!;e' in Buell a case 

would seam to be his 1088, if' any, 111 the value of tile original bargain 

made by the parties-i.e., the d:I.1'terence betWeen the contract price and 

what tile seller could realize upon resale at the equipment after repossesaiOll, 

plus the seller's costs 111 repossesS1Dg and selling the equipment. 

In support at the lIIBasure at the seller's damages which it selected the 

Court cited tour California cases where the vendee under a land contract 

1I8S held accourrtable for the reasonable rental value of the property wblle 

he was 111 possession. But 111 three of these caees there was reselssion at 

the contract, either mut~ or by the vendee, and 111 the fourth the 
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contract was <.Ieclered void under the statue of fl'auds. (These cases are: 

Blrod-OU Home mas. Co. v. Mensor, 120 Cal. App. 485, 8 P. 2d 171 (1932») 

He1ntzsch v. tarrance, 3 cal. 2d 180, 44 P. 2d 358 (1935); Jfe1aon v. Canavall, 

11 cal. App. 2d 156, 53 P. 2d 201 (1936); Roberts v. Lebra1n, ll3 Cal. App. 

2d 7l2, 21£ P. 2d 8lo (1952).) These casee are all distineuilhab1e on tbe 

ground that the colltre.cts vere, 1n effect, set aside ab 1nitio) UDder tbese 

circllllllriiaDoes, each party was entitled to the return of his consideration and 

to compensation far the benefit which the other party actua.lly received. 

Since in each of these cases the veDdee bad been 1n possess1on of the pro-

perty tor SaDe time before tbe rescission, he could not equitably repudiate 

the contract, recover bis payments, aDd re1'uBe to ~ a reasonable rental value 

tor the time he was in possession of the property. lie could not bave the 

contract s· .. t aside and stUl reta1n the benefits he received unaar the con-

tract. 

HOVe"Ier, 1n the II1rd case the contract was not set aside) the Court re--
tuaed to grant rescission to the purcbe.ser. Consequently, it should not 

bave adjusted the interests of the parties 1n accordance with the lay of 

rescission. 

The correct measure of tile seller's daJtiaae in such a case vas indicated 

earlier 1n tile P'reedII:an case aDd another case relied upon by the COU't 1n 

the ~ opinion, :Batt'a v. Jollnson, 35 Cal. 2d 36, 216 P. 2d 13 (1950). In 

the ~ case e. v1J.full.y defaultiDs vendee UDder a land contract solJlbt 

recovery of the excess of his down pa;yment over the amount of the c1amaae to 

the vendor. Bovever, since the vendee failed to prove the value of the laIld 
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to the vendor at the time Dt the breacb, the Court beld tba't he bad tailed 

to sboIr that bis down payment did exceed the vendorts damase. '!'his was eo 

because UIldel' Civil Code Section 3307: 

The detr1ment caused by the breach of an agreement to purchase an 
estate in real property, is deemed to be the excess, it aDY, at the 
amount which would have been due to the seller, under the contract, 
over the value ot the property to him. 

The Court said this meant the ditterence between the contract price and 

the vaJ.ue ot the property to the vendor at the time ct..!b.!....breach. lleClUllle 

the vendee bad not proved the vaJ.ue at the time of the breach, bis a,ppeal 

was dismissed witbout a dec1Bi.m. on the question whether he actually could 

have recovered eny excess it there reaJ.ly was one. In wbat tben amounts to 

dictum the Court stated: 

Under these sections [Civil Code Sections 3275, 3369] a defaulting 
vendee seek1Dg restitution of part of bis pqments will be denied relief 
it his breach i8 w1ltul. OIl the other band, it he il able to prave that 
the vendor has received more than the benetit of bis ba:r8ain, the court 
1s precluded by section 3369 troll! quieting the vendor's title unless he 
retlmds the excess. (p. 39, emphasis added.) 

The next year the Freedman case decided the question lett open in the 

l3at1'a decision and held that even a w1ltu.1.ly detaultit16 vendee cnuld re­

cover 1nBOtar as there would otberW1se be un,1ust enrichment ot the velldor. 

And aJ.tbcugh the case was remanded for aeterm1nation of the amount of the 

un,1ust enrichment, the toJ.J.ow1ng la!:Jgusge ot the opinion seems to adopt 

the same measure ot delDa8es indicated in the Baf1'a case--tbat is, the 

amount received by the vendor in excess of the "benetit of his 'Ile.rcain": 
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Since ~eudant resold the prope1"t1 for $2,000 more thaIl plaintiff 
bas aareed to pay for it, it is cl.ear that defeDdant lUf'fered no damllee 
as a result of the plaintiff's breach. U ~endant is al.laIIed to reta1n 
tbe 8IIIOUIlt of the down pqment in excess of its expenses in cozmection 
with the contract it will be enriched, and pJ.a1ntiff' will suffer a 
penalty in excess of arr:! demp he caused. CPP. 19-20.) 

Because the Court in Bird v. Kenwort& said it vas follow1Di both the 

llaffa and Freedman cases, it sbculd also have follaved tbe method adopted to 

determine whether there vas unjust enrichment. If it had done so, it vould 

have awarded Bird the excess of his p81IIIeuts ($24.,000) over the damage to 

Kenwortby measured by the difference between the contract salo price ($29,500) 

plus repo8S8SSiOD and resale expenses minus the value of the tractors at the 

t1me of the breach ($28,000). Thus Bird vould have recovered $22,:;00, minus 

whatever repoe8esa1on expeD888 were incurred, instead of forf'eit1Dg f!'r8ry­

thing to KeJlWorth)'. The seller then would baYe gotta the benef1tof his 

bargain which vas all he was entitled to 1nstead of the w1Dclfall he actual.ly 

received. 

A study of this subject by the CoDID1ssion IIIII¥ 'be in order to determine 

whether the rights of the cnnditiOD&l 'bu:rer are adequately protected imder 

exist1D8 laY. The repetition of the result in the B:I.rd cue could 'be pre--
veuted by either (1) providing a clear statutory measure for unjust enrich­

ment in such easel or (2) adopt1D8 a statutory ~ for the 'bu:fer UDder 

a cond1tiOll8l sale coutrect in the event of reposaess1on. If the latter 

approach were adopted, a statute modeled on the relevant prOYisiODS of the 

UlUorm CoIlditiOD Sales Act would marit CXII18ideratiOD. The Uniform Act 

requires the conditional seller to stve twent:y cUqs notice of repos8ession 

(§ 17); if he does not the bu;yer 11IIq redeem within 10 dtqs of repossession 
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(i 18). It natice is given or it there 1s no redemption. the Act provides 

tor a sale of the pro.perty at public auct10n it tile buyer bas paid. at least 

tifty per cent of the purcbase price (§19) or it the buyer 80 """"'nds (§29). 

The auction sale proceeds are app11ed to r~ the balance due under tile con­

tract and the sellerls expenses and ezry balance remain1ng is paid to the 

buyer. (§21) Thus, under the Act the seller rece1ves the benefit of biB 

'barga1n and the bu;yer 1s relieved frqm torfe1tlire. 

Gilbert L. Barrick 



WAlIMKE, AlUlIOS, WOODWARD & MacKILLoP 
Attorneys and Counselors 

Mr. Richard W. Dickinson 
Assistant County Counsel 
County CourtHouse 
Stockton, California 

Dear Dick: 

414 Bank of America Bldg 
Stockton, Oalifornja 

March 15, 1954 

( ) 
( 1954 Suggestion No.9) 
( ) 

In our conversation on March 11, 1954, you stated that you were 
planning to attend a session of the Law Revision Committee in Sacramento in the 
near future. We would appreciate it if you would present the following problem 
to the Committee. 

Section 3051a of the Civil Code of the State of California, referring 
to the lien of garage keepers for their compensation for the caring and safe­
keeping of, making repairs to, for labor or furnishing and supplying of 
materials for automobiles, provides in part as follows: 

"That portion of any lien as provided for in the next preceding section, 
in excess of One Hundred Dollars ($100.00). for any work, service, care, 
parking or safe-keeping rendered or performed at the request of any 
person other than the holder of the legaltitle, is invalid, unless prior 
to commencing any such service, care, parking or safe-keeping, the person 
claiming such lien shall give actual notice, in writing. either by 
personal service or by registered letter addressed to the holder of the 
legal title of such property, if known." (Emphasis added.) 

Section 425 (b) of the Vehicle Code of theState of California referring to the 
same type of lien provides, in part, as follows: 

"That portion of such lien in excess of One Hundred Dollars ($100.00), for 
any "ork or service rendered or performed at the request of any person 
other than the holder of the legal title, is invalid, unless prior to 
commencing any such >lork or service the person claiming such lien gives 
actual notice. in writing, either by personal service or by registered 
certificate and the consent of the holder of the le title is obtained 
before any such work or services are performed. Emphasis added. 

It can be seen from the foregoing that. under the Civil Code, notice 
to the legal owner of an automobile is necessary, while under the Vehicle Code 
notice to the legal owner plus consent of the legal owner is necessary for the 
preservation of a garage keeper's lien in excess of $100.00. To further com­
pound the confusion, both Section 3051a of the Civil Code and Section 425 (b) 
of the Vehicle Code ~,ere apparently amended by Chapter 1436 of the 1949 
Statutes. 
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Mr. Richard W. Dickinson 
March 15, 1954 

2. 

It would be greatly appreciated if you \;ould present this conflict 
in the Civil Code and Vehicle Code sections above quoted to the Law Revision 
Committee. 

MAM:mwr 

Kindest personal regards, 

WAlII4XE, ARllIOS. WOODWARD & MacKILLOP 

By / s/ MALCOLM A. MacKILLOP 

MALCOLM A. MacKILLOP 
Attorneys at Law 



SUGGESTION NO. 221 

Originator: Ray Grinstead 

MEMORANDUN TO COl~SSlON 

Some time ago Mr'. Ray Grinstead, an attorney in SonOllla, suggested 

tbat the Commission make a study of creditors' position under Joint tenancy. 

The material. which he left with me is set out below. 

I. NEED FOR 11.rUDY OF CREDITORS' POSITION UNDER 

JOINT TmANCY 

1. Tremendous !Ui1OllIlt of property both real and personal. is now held in joint 

tenancy, and upon death of one of the Joint tenants is transferred by reason 

of its status. 

2. Legal effect of death of one joint tenant upon his property which results 

in his prOPeJ.-ty interest being automatically transferred to the survivor, 

cOll1Pletely divests creditors of all rights against this property even to the 

extent of escaping from a recorded judgment lien. 

3. Wh:Ue the lIJOVement for the use of joint tenancy holding bas been under 

way, no attention bas been given to the rights of creditors and bas rarely 

been mentioned. 

4. The reason for this lack of attention is due largely to the fact that there 

bas evidently been no widespread failure to honor debts of deceased joint 

tenants. Most frequently the surviving joint tenant is the surviving spouse, 

hence bas a liability arising from this relationship. If the surviving 

joint tenant is a near relative, family pride is doubtless responsible for 

ll8i)'llIeIlt. Many times debts are paid through ignorance of liability.· 
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5. Po~icy of the ~aw has ~ways been to afford protection to creditors, as in 

bankruptcy, bulk s~es and chatte~ mortages, disso~ution of corporations, etc .. 

Protection of creditors of a decedent has been an essenti~ principle of the 

institution of probate and ~oss to the creditor of this protection arising 

from transfers through joint tenancy ho~dings is an unanticipated result. 

6. Need therefore exists to extend to creditors of deceased joint tenants the 

same protection which is afforded creditors of a decedent under probate. 

A code provision which might provide protection to creditors is suggested 

be~ow: 

II. SUGGESl'ED CODE PROVISION 

Property he~d in joint names of two or more persons with right of survivor­

ship is hereby declared to be so he~d subject to the rights of the creditors of 

said persons. 

Upon the death of any person who so ho~s such an interest in any property 

whether re~ or pers~, the divesting of the tit~ of said deceased person s~ 

be void as to creditors of said decedent unless and unt~ the f~owing conditions 

are fulfilled, to wit: 

~. Notice to creditors s~ be published in the county in which said 

deceased joint tenant was a resident at date of death by the surviving joint 

tenant, in the manner and for the period specified in Section 700 of the Probate 

Code. Said notice shall direct the creditors of the deceased joint tenant to ~e 

their claims with the surviving joint tenant or with the County C~erk within ____ _ 

days from the first publication of said notice. 
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2. Upon f:Uing With the County Clerk of proof of such publication, a 

decree shall be issued by the Sqperior Court establishing the fact that said 

notice has been duly given. 

3. All claims filed by creditors of said deceased joint tenant shall be 

approved. or disapproved by the surviVing Jotnttenant and the court, and it 

~roved shall be paid and vouchers in support thereof fUed With the County Clerk. 

Claims which are disapproved by said surviving joint tenant shall be subject to 

the same remedies afforded creditors under Section 714. 

4. A decree shall be issued by the Superior Court establishing the tact 

that all cJ a:!ms f:Ued have been paid in full or otherwise disposed of With the 

Court's approval. 

5. The above proceedings ~ be filed and included either in the 

proceedings provided in Section ll70 et seq. of the Probate Code, or i1' proceedings 

1'or administration of the decedent I s estate are pending, they ~ be i'Ued therein 

as provided in Section ll71 of the Probate Code, or by a separate proceeding 1'or 

the purpose 01' di~ing of claims of creditors of deceased joint tenants. 
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Mr. Grinstead suggests the need of a code provision de­

signed to extend protection to creditors of deceased joint tenants. 

He points out that under 't~e present law, the death of a joint 

tenant divests his creditors of all rights against property jointly 

held. 

The distinguishing feature of a joint tenancy is the 

right of survivorship by virtue of which the entire estate, upon 

the death of one joint tenant, goes to the survivors and finally 

to the last survivor, who takes an estate of inheritance free from 

all charges made by his deceased cotenants. 14 Am. Jur., Cotenancy, 

§ 6. Since the title of each joint tenant extends to the whole 

estate, it is clear that the survivor secures his right not from 

the deceased Joint tenant. but from the devise or conveyance by 

which the joint tenancy was first created. Estate of Gurnsey, 

177 Cal. 211, 170 Pac. 402 (1918). Thus, in Zeigler v. Bonnell, 

52 C.A .. 2d 217, 220, 126 P. 2d ll8, ll9 (1942), .:me court said: 

'~i1e both joint tenants are alive each has a 
specialized form of a life estate with what 
amounts to a contingent remainder in the fee, 
the contingency being dependent upon which 
joint tenant survives. 1I 

That being so. it is unquestionably "the 1al'l, both in 

California and elsewhere. that ua creditor of a deceased joint 

tenant is entirely helpless and can recover nothing from the 

surviving joint tenant." Marshall, "Joint Tenancy, Taxwise and 
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Otherwise," 40 Cal. L. Rev. 501,525 (1952); 14 Am. Jur., Cotenancy, 

§ 6. The point is illustrated by King v. King, 107 C.A.2d 257, 236 

P.2d 912 (1951), which involved realty which had been acquired by a 

husband and wife as joint tenants. Upon the husband's death with­

out having repaid a loan made by his sister and used by the husband 

to extinguish khe lien of a trust deed on the property, it was held 

that title to the realty vested in the wife and was not part of the 

husband's estate, and so could not be subjected to payment of the 

note. 

The only way for a creditor to reach his debtor's share 

of joint tenancy property is to sever and destroy the joint tenancy 

prior to his debtor's death, (unless the debtor happens to survive 

the other joint tenants). Clearly this is accomplished by the sale 

of the joint tenant's interest, on execution by a judgment creditor. 

Pepin v. Stricklin, 114 Cal. APP.32, 299 Pac. 557 (1931). Con­

versely it seems to be a unanimous conclusion that a mere judgment 

lien against the interest of one joint tenant is not of itself 

sufficient to operate as a severance of the joint tenancy. Zeigler 

v. Bonnell, 52 C.A.2d 21~ 126 P.2d 118 (1942); Van Antwerp v. Horan, 

390 Ill. 449, 61 N.E.2d 358 (1945); Musa v. Segelke & Kohlhaus Co., 

224 Wis. 432, 272 N.W. 657 (1937). 

In Zeigler v. Bonnell, supra, the California court held 

that the surviving joint tenant took the entire property free and 

clear of the lien of a judgment against the deceased joint tenant, 
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the latter having died after an abstract of the judgment had been 

recorded but prior to a levy of execution against his interest. 

The court reasoned that the judgment lien of the creditor could 

attach only to the interest of his debtor. which interest termi­

nated upon his death. thereby leaving nothing upon which to levy. 

The following statement by the court summarizes the position ofa 

creditor who wishes to rely upon his debtor's interest in a joint 

tenancy for satisfaction of his claim: 

"This rule is sound in theory and fair in its 
operation. When a creditor has a judgment lien 
against the interest of one jOint tenant he 
can immediately execute and sell the interest 
of his judgment debtor. and thus sever the joint 
tenancy. or he can keep his lien alive and wait 
until the joint tenancy is terminated by the 
death of one of the joint tenants. If the judg­
ment debtor 'survives. the judgment lien immediately 
attaches to the entire property. If the judgment 
debtor is the first to die. the lien is lost. If 
the creditor sits back to await this contingency •••• 
he assumes the risk of losing his lien." 52 C.A. 
2d at 221. 126 P. 2d at 120-121. 

In one special situation the creditor is protected -

where it is shown that the property held in joint tenancy was pur­

chased with funds which the creditor could reach. For example. 

a creditor may show that property taken by a husband and wife as 

jOint tenants was actually community property. See Wilson v. 

United States. 100 F.2d 552. 554 (9th Cir. 1938). It is well es­

tablished that spouses have the power to transform community pro­

perty into joint tenancy property. Siberall y. Siberall. 214 Cal. 
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767, 7 P.2d 1003 (1932). The fact, however, that the transforma­

tion is asserted against a creditor may affect the result. 

Thus, in Hulse v. Lawson, 212 Cal. 614, 299 Pac. 525 

(1931), land had been conveyed to the defendants, husband and wife, 

in joint tenancy and paid for out of community funds. Tnere was no 

question of the wife's survivorship rights, since the husband was 

alive at the time of the suit; he had, however, subsequently con­

veyed the entire property to the wife as her sole and separate es­

tate. In an action brought by the husband's judgment creditor, 

whose claim was for the purchase price of equipment the use of which 

had enabled the husband to pay for the land, the creditor was allow­

ed to subject the property to the lien of his judgment. The court 

held that despite the joint tenancy form of the deed the property 

had remained community property, and that the subsequent conveyance 

to the wife was fraudulent and void as against the then existing 

creditors of the husband. It is not unlikely that the court's re­

fusal to sustain the joint tenancy was based primarily on the ex­

istence of creditors; for in the Siberall case, supra, a divorce 

action wherein the court upheld a joint tenancy deed to a husband 

and wife, the opinion notes that the court was not concerned tlwith 

the characteristics of ·the property as against the claims of judg­

ment creditors on other third persons, as was the case in [the 

Hulse case)." 214 Cal. at 772, 7 P.2d at 1005. 



Report on Suggestion No. 221 Page 5. 

Another situation in which creditors are protected in-­

volves disposition of the proceeds of U.S. Savings Bonds. Federal 

regulations and California Civil Code Section 704 preclude payment 

of the proceeds to anyone other than the owner or named beneficiary. 

However, Katz v. Driscoll, 86 C.A.2d 313, 194 P.2d 822 (1948) illus­

trates that these provisions do not prevent attack on a fraudulent 

transfer. The complaint alleged that the decedent had obtained old 

age security benefits and city and county indigent aid by falsely 

representing that he had no personal property of a value in excess 

of $600, when in fact he owned U.S. Savings Bonds in the amount of 

$2250, and payable to the defendants as beneficiaries. It further 

alleged that no consideration was paid by the defendants for the 

bonds and that the bonds were gifts in contemplation of death, and 

made with intent to defraud creditors. In overruling a demurrer, 

the court held that the complaint alleged facts sufficient under 

section 579 of the Probate Code to enable plaintiff, administrator 

of the estate, to enforce a constructive trust in the proceeds of 

the bonds to the extent necessary to meet expenses of administra· 

tion and creditors' claims, including those by the state and the city 

and county. The opinion points out that although the federal regu­

lations and California statute were intended to make the sole owner­

ship of the survivor exclusive, so that his right to possess and to 

enforce payment to himself cannot be challenged on the ground of 



Report on Suggestion No. 221 Page 6. 

fraud, they do not guarantee his right to retain the proceeds when, 

under equitable principles, a constructive trust should be imposed. 

This subject is treated at length in an annotation in 51 ALR 2d 163. 

lS9 (1957). See also 37 ALR 2d 1221, 1241 (1954). 

It would seem that the general rule, which prevents the 

creditor of a deceased joint tenant from reaching property in the 

hands of the survivor, is inherent in the joint tenancy form of 

co-o~mership, and that Mr. Grinstead's suggested code provision 

would create a contradiction in terms. If protection of the creditor 

at the expense of the surviving co-owner is desirable, it should be 

accomplished only by a statute abolishing joint tenancy. See, e.g., 

Ga. Code (1933) § a5 - 1002; La. Civ. Code (Dart 1947) Art. 494; 

Ore. Rev. Stat. (1955) § 93.180. 

I. Robert Harris 



/ " / - -.. '- J 

• 

c 
Sl'MUS OF ctl1lRml' 8l'UDIES 

Topic Tentative 
Description Committee Due Date ror 

~ Report and Research to Which Date of ComIDillion 
110. Sub~ect Number Consultlurt AsSi gned Re])ox t ConSideration 

U Corp. Code §§22Ol, '55-l5 Staff' SO. Jan. '58 Feb.!Mu-.'58 
3!1OJ. 

16 Plann1D8 Proc. '55-23 staff' So. Feb. '58 lfAr.jApr. '58 

19 Penal. and Vehicle '56-l 
Code Overlap 

20 Guardians ror '56-2 
Nonresidents 

2l CUIf1rmation Far- '56-3 
tition SeJ.es 

22 Cut-off Date, '56-4 Piclter1nB No. Dec. '57 Jan.jFeb. '58 
!lbtion New Trial 

C 23 Rescission 0aDtr. '56-5 Sullivan Ito. Report Bov. 29.30 '57 
Rec'd. 

Mort. P'ut. Adv. '56-6 Merryman No. R&port Bov. 29.30 '57 
Rec'd. 

25 :frob. Code §259 '56-7 Horowitz so. Report Bov. l,2 '57 
R&c'd. 

Law Oo'Iern1D8 '56-8 So. Jun. '58 Jul.jAUS. '58 
Eacbeat 

RiShtI Putative '56-9 No. 1958 July '58 
Spouse 

Condemnstion (con- '56-10 
aolidated with #36) '55-J 

29 Post-Conviction '56-U IDuisell 10. Jul. '58 Aus.jSftpt. '58 
Sanity BeariJ:IiS '55-A 

30 CUst~ Juris- '56-12 KinSsJ.ey So. Report HoY. 29.30 '5'{ 
diction Rec'd. 

C 

J 



c 

C Topic Tentative 
Description Comm1ttee Due Date for 

St\ld;y Report aDd Research to Which Date of CoIIIm1ssion 
No. SUbject Number . Consultant Assigned Report Consideration 

31 Doctr. Worthier '56-~3 Verrall So. Report Nov. ~,2 '57 
TiU. Rec'd. 

32 Arbitration '56-~4 No. 
'55-K 

33 Survival Tort '56-15 Killion No. Jul. '57 Dec. 27,213 '57 
Actions '55-B 

34(L) Ulif. Rules Evid. Calm'D. Jul. '58 Oct. '58 

35(L) Habeas Corpus 

36(L) Condemation *'56-10 H1ll., Farrer So. ~st part Dec. 27,28 '57 
'55-J & Burrill Nov. '57 

37(L) CWms statutes *'55-13 Van ~styne So. Report Nov. 1,2 '57 
Rec'd. 

Inter-vivos R1&hts '57-~ Marsh No. Jan. '58 Feb./Mar. '58 
C 201.5 Property '55-6 

39 AttacbmeDt J Gar- '57-2 
nisbmeDt, Prop. 
Ex:elllP't Ex:ecution 

40 Notice of ~ibi '57-3 

41. Small Cl.a1ms Court '57-4 
Law '55-10 

42 !lights Good Fa1th '57-5 Merr:yman No. AII8. '58 Sept./Oct. '58 
Improver Property 

43 Separate Trial on '57-6 Louisell No. Sept. '58 Oct./Nov. '58 
Insanity 

44 SUit CoPmnD Name '57-7 Crane No. 

45 Mutuality Spec. '57-8 Evans So. 
Performance 

* Topic described in report as indicated but authority graJlted by independent 
concurrent resolution. 

C 

~-- ---- - ------ --,---.-



• 

• 

C 
Topic Tentative 
Description CcBIIIIIi ttee Due Date tor 

st~ Report and Research to.Wb.1ch Date of COIIIDIission 
110. Subject Number Consultant Assigned Report Consideration 

116 Arson '57-9 Packer No. Aug. '58 Sept./Oot. '58 

47 Civil COde §1696 '57-10 
(Modification ot 
Contract) 

JUven1l.e's Right '57-ll Sherry Bo. Jul.. '58 AUf!,./Sept. ~58 
to Counsel 

49 Unl1cenaed '57-12 SUmner So. Dec. '57 Jan./Feb. '58 
Contractor 

50 RiglIts Lessor on '57-13 Verrall So. Apr. '58 !lay/JIm. '56 
AbandoMumt 

Right Wite to Sqp- '57-14 Horowitz So. Sept. '58 Oct./Bav~ '58 
port after llivoree 

C 
52(t) SOvereign Immunity *'55-H Van Alstyne so. Aug. '58 Sept./Oct~ '58 

53(t) Personal Injury *'55-F (Suspen4ed tor time beins) 
I:la.DIs8es as Pers. 
Property 

54(t) Use Term "Ward Juv. Sherry Bo. Jul.. '58 Au6./Sept. '58 
Court" 

55(L) Additur 

56(t) Barcotici Code Legisla- No. Mar. '58 Apr ./!fay '58 
tive counsel 

57(L) law Relatins to 
l!a1l 

:;eeL) Grand Jury Law Legisla- 110. Mlr.'58 Apr./!Iay '56 
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Minutes of Meeting of Northern Committee October 21. 1957 

RE-REFERRED MATTERS 

Pursuant to the resolution passed at the Commission's 

August 2 and 3. 1957 meeting. the Committee considered and 

discussed the re-referred matters and made the following 

recommendations: 

(a) Study No. 1 - SuspenSion of the Absolute Power 

of Alienation: This study should be presented again to 

the 1959 Session of the Legislature. As a preliminary 

step it should be discussed with the Senate Interim 

Judiciary Committee at its December meeting. 

(b) Study No. 6 - Effective Date New Trial Order: 

The proposed revision of Section 660 of the Code of 

Civil Procedure should be revised to make the respec­

tive effective dates the date of entry of an order in 

the permanent minutes and the date of the filing of a 

written order. This proposed revision of Section 660 

should be submitted to the Legislature in 1959. 

(c) Study No. g - Marital "For and Against" Testi­

monial Privilege: This study should be held pending 

final dispOSition of Study No. 34(L) (Uniform Rules of 

Evidence) • 

- 7 -
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(d) Study No. 32 - Arbitration: ~~e should get 

re-started on this study as assigned (i.e., a study 

to determine whether the Arbitration Statute should 

be revised) as soon as possible, retaining Mr. Sam 

Kagel as research consultant. This procedure should 

be cleared with the Senate Interim Judiciary Committee 

to avoid conflict and duplication of effort. 

- s -
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MEMORANDUM ON IU.VlSION OF 

SECl'ION 660 OF THE CODE OF CML PROCEDURE 

One of the studies made by the COIIIIII1ssion relates to the effective 

date of an order ruling on a motion for new trial.. A research study 

on this subject was made by Professor mward L. Barrett, Jr., of the 

Uni'i"ersity of Cal.ifornia. This study showed that the law is unclear 

as to precisely when an order ruling on a motion for new trial. becCBDes 

effective for purposes at determinill8 whether the court 1 s power to act 

on the motion expired before the order was made. 

Professor Barrett recamnendeo:l that the matter '"be clarified by 

sddi ng the following sentence to Section 660 of the Code of CivU 

Procedure: 

A motion tor a ~ new trial ill not determfned 'Within the 
meaning of Section 660 of this code untU an order ruling 
on the motion (1) is entered in the permanent minutes of the 
court or (2) is signed by the judge and filed with the clerk. 
The entry of a new trial order in the permanent minutes of 
the court shall constitute a determination of the motion 
within the DM'tmill8 of Section 660 even though such minute 
order as entered expresslY directs that a written order be 
prepared, ai8ned, and fUed. Tbe minute entry shall in all 
cases show the. date on which the order actually is entered 
in the permanent minutes, but failure to cauply with thiS 
direction shall not :iJl!pair the validity or effectiveness 
of the order. 

The COIIIIII1ssion deCided, however, that this rule did not provide 

sufficient flexibUity and that it would SODJet1me.s result in denial of 

a motion by operation of law even though the court had acted within 

the 60 day period and there was written evidence of this fact. 

Accordingly, the Ccnm1ssion rectlI!!lQf'nded to the Legisl.ature that the 
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following sentence be added at the end of Section 660: 

A dlOtion for a new trial is determined within the meaning 
of this section when (1) an order ruling on the motion is 
first entered in the lIlinutes or (2) a written order ruling 
on the motion is signed by the judge. Such determination 
shall. be effective even though the order directs that a 
written order be prepared, signed, and tiled. 

When the matter was before the Legislature the state Bar raised 

objections to the COIDIIlission' s proposal on the ground it introduced too 

much uncertainty into the mtter. As a result of discussions with the 

Board of Governors, the Commission '. bill on the subject (No. S.B. 36) 

was amended to add the following sentence at the end of Section 660: 

A motion for a new trial is determined within the mean1.Ilg 
of this section when, within the appl.icable 6O-da:Y period, 
(1) an order ruling on the motion is first entered in either 
the temporary or the l?6rmanent lIlinutes; provided, that it 
the order is first entered in the temporary minutes it is 
subsequently entered in the permanent minutes not later 
than five da:Ys after the expiration of such 6o-da:Y l?6r1od 
or (2) a written order ruling on the motion is signed by 
the judge; prOVided, that the order is filed not later 
than tive da:Ys after the expiration of such 6o-da:Y period. 
Such determination sball be effective even though the 
order directs that a written order be prepared, signed, 
and tiled. 

The bill was passed by the Legislature but; vetoed by the Governor. 

When the matter was discussed by the Northern COIIIIII1ttee, Mr. stanton 

recamnended, in substance, that the COIIIllission recOl!llllSlld to the 

Legislature in 1959 that the sentence oriiP.naJ.ly suggested by Profes­

sor Barrett be added at the end of Section 660. 

-2-
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Millutes of Meeting ot Southern Committee JuDe 5, 1957 

§6. By written agreement, compliance with the provisions of 

this act may be ~ved by a public entity with respect to any or all 

claims arising out of' an express oontract between the pe.rt1es to the 

waiver agreement. 

HOJ.'B: §7. A claim 11IiJ.y be presented to a public entity only by delivering 
The CeIII-
mittee the claim personally to the clerk or secretary[or to a member of the 
lllelllbers 
diaqreed governing body 1 thereof not later than the ninetieth day at'ter the cause 
re inclu-
siOll ot of' action to which the claim relates has accrued or by sending the 
bracketed 
material cla.1m to such clerk or secretary or to the governing bC>ay at its prill­
ill this 
section; cipal place of business by mail postmarked not later than 1;ke ~ 
Shaw tor, 
Babbaie ninetieth day af1;81'-1;ke-ealiH-ef-aeUea-1;e-wkiek-1;ae-e1aU.-nlaHs-iIae 
against. 

aeH'ua. If a cla.1m is not presented to the person designated in this 

section the presentation shall be deemed valid it the claim is act~ 

received by the clerk, secretary, [governing board member,l or govemiD8 

bC>ay within the t1rDe prescribed by this act. 

§S. Where the cla1IDBnt is an infant or is ~ or pllysically 

incapacitated and by reason of such disabUity faUs to present a cla.1m 

within the time allowed, or where a person entitled to present a claim 

dies before the expiration of the t1rDe allowed tor presentation, any 

court which wouJ.d have proper jurisdiction and venue of an action to 

enforce the cause of action to Which the claim relates may grant leave 

to present the claim atter the expiration of the time allowed, where 

the public entity against Which the cla.1m is made will not be unduly 

prejudioed thereby. A.PPlication for such leave must be made by duly 

-7-
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Minutes of llleet1ng of Southern COI!lIIl1 ttee June 8, ~957 

noticed motiOll, accompanied by a.:f':t'idavits sbowing the reasons for the 

delay and a copy of the proposed cl.aim, made within a reasonab~e time, 

not to exceed one year, after the exp1ratiOll of the time allowed for 

presentatiOll. 

§9. If the cla1m as presented is insufficient or inaccurate as 

to form or contents, or omits to give re~evant and material informatiOll, 

the governing ~ of the public entity may give the person presenting 

the cl.aim written notice of its insufficiency. Within ten da;vs after 

receipt of the notice, the person presenting the claim may fUe a cor­

rected or amended claim which shall be considered a part of the ori­

ginal claim for all purposes. Unless notice of insufficiency is given, 

any defects or omissiOlls in the claim are waived, except '_'-ae-aRb. 
ef-tBs~'8'eaey-'.-P8tatPei when the claim faUs to give the address of 

the persOIl presenting the claim. 

§~O. The public entity shall be estopped from asserting faUure 

to fiU a claim as a defense to an action or from asserting the insuf­

ficiency of a cl.aim act~ fUed as to form or contents or as to 

time, place or method of presentation of the claim if the claimant or 

persop presenting the claim in his behalf' has reasonably and in good 

faith relied on any representation express or implied that a claim was 

unnecessary or tbat his claim had. been presented in conformity with 

le~ requirements, made by any responSible official, employee or 

agent of' the 

~ J 


