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Agenda for Meeting of Law 

Revision Commission 

October 12 and 13, 1956 " '- ' 

1. Minutes of September meeting (enclosed). 

2. Report on 1957-58 budget. 

3. study No. 36 - Condemnation Law and Procedure (See Memorandum No.1 enclosed). 

4. study No. 5 - Probate Code Section 201.5 (a letter and attachments and a 

revised recommendation of the commission relating to this matter were sent 

to you on October 3. Please bring this material with you to the meeting). 

5. study No. 3 - Dead Mm statute (See Memorandum No. 2 enclosed; please bring 

with you also the recommendation of commission on this study). 

6. Fish and Game Code -

(a) Presentation by Legislative Counsel staff members of policy questions 

for decision by commission. 

(b) Discussion of replies to certain communications received by commission 

(material relating to these will be sent later or given to you at the 

meeting). 

7. Northern and Southern Committee reports on report of state Bar Committee 

on Admlnistration of Justice on commission recommendations (enclosed). Please 

bring with you also the CAJ report (sent to you prior to September meeting), 

memorandum of Executive Secretary relating thereto sent to you on October 2, 



• 

c 

c 
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and the recOlllDendations ot the commission on studies Nos. 2 (Judicial Notice 

Foreign Law), 6 (EUective :tate ot Order Granting New Trial), and 7 (Retention 

Venue for Convenience of Witnesses). 

8, Agenda (See Memorandum No.3, enclosed). 
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MINUTES OF }iEETING 

OF 

OCTOBER 12 and 13, 1956 

Pursuant to the call of the Chairman, the Law Revision Commission 

r.et on October 12 and 13 at San Francisco~ California. 

PRESENT: 

ABSEi~T: 

Mr. Thomas E. Stanton, Jr., Chairman 
Mr. John D. Bnbbage, Vice-Chairman 
Honorable Jess R. Dorsey 
Honorable Clark L. Bradley 
Mr. Bert Yi. Levit (Oc to bel' 12) 
!.II'. Stanford C. Shaw 
;olr. John Harold Swan (October 13) 
Professor Samuel D. Thurman 
Hr. Ralph N. Kleps, ex officio 

Mr. Joseph A. Ball 

liir. John R. llcDonough, Jr., the Executive Secretary of the cOmmission, 

and Mrs. VirGinia B. i'lordby, the Assistant Executive Secretary, were present on 

both days. 

The minutes of the meeting of September 20 and 21, vrhich had been 

distributed to the members of the com~ission prior to the meeting, were unani-

mously approved. 



c 
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1. ADlHNISTnATIVE MATTERS 

A. Report on 1951-58 Budget: The Exeoutive Seoretary reported that 

Mr. Harkness of the Department of Finance had approved the conl'1ission's pro-

posed budget for fiscal year 1951-58, including the ;5,000 item in the research 

budget for studies which may be referred to the commission for study b.r the 

Legislature even though not recommended by the commission. 

B. ;;;R;;;e:.f,;;;er;;.e,;;;n:.;;c~e~of;;::...;C.;o:.;;mmi=s;;.;s~l.~· o:.:n;;..;S;.;:t:.;::u;;:d;;:i,;;;es::...;an=d;;..;;Re=o;;:o;.:mme=n;:;da=t:.:i:;.:OllS= ...... to ..... :.Ju;;.d:.;;l._· o:.:ia.! 

CouncU I The Chairman reported that he had sent to Mr. Chief Justice Gibson, 

as Chairman of the Judicial Counoil, oopies of the oommission's reoommendations 

and the reports of the oommission's research consultants on all studies whioh 

had been completed, with a covering letter explaining that they were sent "for 

your information." 

C. Arrangements with Research Consultant on Study 'foe 36 (Condemna­

ti:m): The Exeoutive Secretary reported that, pursuant to the direotion of the 

oommission at its last meeting, the Southern Committee had met with ill'. StanJey 

Burrill to discuss the condemnation study further. Mr. Burrill had brought 

with him a c>reliminary list of problems which might be included in the study. 

(Copies of this list were distributed to the members of the colllmission iJrior to the 

meeting.) Mr. Burrill had told the Southern Committee that he would not be 

able to begin work on the study until about January 1, 1951, that he would try 

to have his research report completed by March 1, 1951, and that he would be 

agreeable to an outside deadline of July 1, 1957. Mr. Burrill had stated that 

he is willing to let the commission determine his compensation on a basis cam-

mensurate with that paid to other consultants for similar work and to regard the 

balance of his servioes as a public service. The Southern Committee reaohed no 

conclusion as to the amount of compensation the commission should pay lAr. Burrill. 
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After the commission had discussed this matter it was decided that 

the preliminary list of problems Mr-. Burrill submitted was not sufficiently 

comprehensive and integrated to give the comission a clear enough idea of the 

scope of this study to furnish a basis for deciding the compensation which 

should be paid for it. The Commission therefore directed the Executive Secre­

tary to write lir. Burrill and request that he prepare for consideration ~ the 

Southern Committee, an outline of a p~aposed study showing the development of 

the written report whioh he would prepare in sufficient detail to be under­

standable to a group of attorneys who do not have extensive background in con-

demnation law and procedure. It was also decided that Mr. Burrill be requested 

to indicate how this study might be divided into two parts should it prove 

necessary to make two contracts, one executed now and charged to fiscal year-

19~6-57 and the other executed next year and charged to fiscal year 19~7-~8. 

D. Cover for Study Pamphlets t The Assistant Executive Secretary 

stated that a question had arisen as to the type of cover which should be used 

on the pamphlets containing the commission1s recommendations and studies. One 

of three types of cover could be usedt (1) At no additional cost, a cover of 

the same color and weight as the rest of the paper in the pamphlet might be 

used. (2) The cover could be the same weight as the rest,of the paper, but a 

light blue in color. This vrould cost an additional $22.00 for every study, or 

$396.00 for the entire series. (3) The cover could be a heavy weight light 

blue paper the same as that used for the commission1s annual reports. This 

would cost an additional $630.00 ($35.00 for every study). After the commis-

sion had discussed the matter a motion was made ~ Mr. Shaw, seconded by Senator 

Dorsey and adopted that a light-weight, blue cover be used. 
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2. AGENDA 

The commission considered a number of suggestions for revision of the 

law which had been received froin members of the Bench and Bar or prepared by 

the starf. The following action was taken: 

A. Immediate Study: The commission decided that the following items 

should be placed on the tentative list of Topics Selected for Immediate Study: 

A study to detel'llline whether the law relating to the rights 
of a good faith improver of pro~~~ belonging to another should 
be revised. ~gestion No. 155(11l 

A study to determine whether Civil Code Section 1696 should 
be repealed or revised. ~ggestion No. 176J 

A study to determine whether the principle of equitable estoppel 
should be available against governmental entities in certain cases. 
LSuggestion No. 1797 

A study to determine whether the provisions of the Penal Code 
relating to arson should be revised. ~uggestion No. 1)2(617 

A study to determine whether the law relating to the doctrine 
of mutuality of remedy in suits. for specific pEl rformance should 
be revised. ffiuggestion No. 170 . 

A study to determine whether partnerships and unincorporated 
associations should be uermitted to SUB in their common names. 
~uggestions No. 169(4)-and 19~ 

A study to determine whether a former wife, divorced in an action 
in which the court did not have personal jurisdiction over both 
parties, should be.,2Brmitted to maintain an action for support. 
l§uggestion No. 19~ . 

A study to determine whether Section 70)1 of the Business and 
Professions Code, which precludes an unlicensed contractor from 
bringing an action to recover for work done, should be revised. 
~uggestion No. 156(217 

A study to determine whether the law respecting the rights of a 
lessor of ~operty when it is abandoned by the lessee should be 
revised. zguggestion No. 199 
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A study to determine whether intrafamily tort immunity should 
be abolished. ffiuggestion No. lag 

A study to determine whether a wife should have the right to 
recover for loss of consortium caused by injury to her husband. 
ffiug;;estion No. 19Y 

A study to determine whether minors should have a right to 
counsel in juvenile court proceedings. guggestion No. l8y 

A study to determine whether the law relating to the right of 
the purchaser under a conditional sale contract to redeem property 
repossessed should be revised. ffiuigestion No. 18Y 

The Chairman and the Executive Secretar,rwere authorized to choose 

from these topics and the topiCS previously placed on the tentative immediate 

study list a final calendar of topics selected for study to be included in the 

conmission1s 1951 report to the Legislature. 

B. Consolidate: The following items were consolidated: 

Suggestion No. 

129(1) 

Consolidated with 

1955 Topic 10 (Small Claims 
Court Law) 

Study No. 34 (Uniform Rules 
of Evidence) 

C. Postnoned I The commission considered but deferred final decision 

on Suggestions No. 112 and 188. 

D. Not Accept: The commission decided that the following Suggestions 

should not be accepted for study: 

110(2) 

110(6) 

187 

190 

The cOlJlllission decided that Suggestion No. 170(2) should be referred 

to the State Bar. 
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Study No.2 -- Judicial Notice of the Law of Foreign Countries: The 

The commission considered the Report of the state Bar Committee on Administration 

of Justice and the Report thereon Qy the Northern Committee of the commission, 

relating to the commission's recCl1!I!!!ende.tion on Judicial notice of the law of 

foreign countries. The following action was taken: 

A motion was made Qy Mr. Thurman and seconded Qy Mr. bw that the 

proposed revision of Code of Civil Procedure Section 1875 be changed to read as 

follows: 

In all these cases the court may resort for ite aid 
to appropriate books and doc\DIIBnts of reference. In 
cases ariSing under subdivision 4 of this sect1on~ 
court may also resort to the advice of persons le 
in the sub ect matter which advice if not received in 
o n court s be in writ made a art of t 
record in the action or proceed1!:lg. 

The motion carried: 

Ayes Babbege, Br-adley, Dorsey, Shaw, Thurman 

Noes None 

A motion was made by Mr. Thurman and seconded Qy Mr. bw that the 

word "facts" be deleted from Section 1875 in the commission's proposed revision. 

The motion carried: 

Ayes Babbege, Bradley, Dorsey, bw, Thurman 

Noes None 

The commission decided to take no action on the other suggestions l!Bde 

Qy CAJ regarding this st~ for the reasons susgested by the NorthernCOIIIII1ttee. 
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study No.3 -- Dead Man stat~: The commission considered the 

report of the state Bar Committee on Administration of Justice and the report 

thereon by the Southern Committee of the commission relating to the commission 1 S 

recOlllllleIldation on the Dead Man statute. After the matter bad been discussed, 

a motion was made by Mr. Shaw, seconded by Mr. Babbage, and adopted, that no 

action be taken on the CAJ suggestion for the reasons stated in the Southern 

Committee report. 

The commission also conSidered a change in proposed Section 1880.~ of 

the Code of Civil Procedure l'E1comne.nded by the Southern Committee on the 

suggestion of Mr. stanton. A motion was made by Ml'. Babbage and seconded by 

Mr. Shaw that Section l880.~ be amended to read as follOWS: 

l880.~. No written or oral statement of a person of 
unsound mind incapable of being a witness under subdivision 1 
of Section 1880 of this code made upon his personal knowledge 
and at a t:il!le when he would have been a competent witness 
shall be excluded as hears~ in any action or proceeding 
by or against such person or by or against any person in his 
capaCity as the successor in interest of such person of 
unsound mind. 

No written or oral statement of a deceased person made 
upon his personal knowledge shall be excluded as hearslq 
in arry action or proceeding: 

(a) For the probate of the will of such deceased person; 

(b) By or against the benefic:i.ary of a life or accident 
policy insuring such deceased person, arising out of or 
relating to such policy; 

(c) By or against arry person in his capacity as 
representative, heir, or successor in interest of such 
deceased person. 

The motion carried: 

Ayes Babbage, :Bradley, Dorsey, Levit, Shaw, stanton, Thurman 

Noes None 

-7-

~~---------.- .. ------- . 



• 

c 

c 

Study No. S -- Probate Code Section 201.,. The commission considered 

a revised draft of the Recommendation relating to this study which had been 

prepared by the Chairman, the Executive Secretary and Professor Thurman, in 

consultation with Mr. Harold Marsh, the Research Consultant. A motion was made 

by Mr. Babbage and seconded by Mr •. Levit that the Recommendation be approved 

as revised •. The motion carried: 

Ayes - Babbage, Bradley, Dorsey, Levit, Shaw,Stanton 

Noes - None 

-8-
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Study No.6 - Effective Date of New Trial Orders: The commission 

considered the Report of the State Bar Committee on Administration of Justice 

relating to the commission's recommendation on this subject. The Northern 

Committee had recommended that the commission re-examine its Recommendation to 

the Legislatupe in the lipftt of the views of practicing attorneys reflected in 

the suggestions of the State Bar. After the commission had discussed the matter. 

it was agreed that the sentence to be added to Code of Civil Procedure Sedtion 

660 by the commission's proposed revision should be amended to read as follows: 

itA motion for a new trial is determined within the meaning 
of this section when (1) an order ruling on the motion is first 
entered in the minutes or (2) a written order ruling on the 
motion is signed by the judge. Such determination shall be 
effective even though the order directs that a written order be 
prepared. signed and filed." 

Ayes -- Babbage. Bradley, Dorsey. Stanton. Swan 

Noes - Shsw 

-9-
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Study No. 7 -- Retention of Venue: The commission considered the 

Report of the State Bar Committee on Administration of Justice and the Report 

of the Southern Committee of the commission relating to the commission's recGm­

mendation on this subject. A motion was made by Mr. Swan, seconded by Mr. Bab­

bage, aud adopted, that no action be taken on the CAJ suggestion for the reasons 

stated in the report of the Southern Committee. 

-10-



c 

c 

~4Z.No. 18(L) - Fish and Game Code: Mr. Kent DeChambeau, Deputy 

Legislative Counsel, was present at that part of the meeting on October 12 

during which the proposed reds ion of the Fish and Game Code was considered. 

The Legislative Counsel stated that he had reviewed carefully the 

recommendations or the Department of Fish and Game and the Fish and Game Com-

mission concerning the draft code, as well as the comments on those recommen-

dations by his stafr, the Northern Committee and the Chairman of the commission, 

and that he was prepared to present to the commission for its decision those 

matters in the draft code which either he or the Chairman or the Northern Cam-

mittee recommend be considered and decided by the commission. This procedure 

was agreed upon and the Legislative Counsel thereupon presented a number of 

questions relating to the draft code. A record of the action of the commission 

on the matters presented was kept by the Legislative Counsel. 

There being no further bUSiness the meeting was adjourned. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 

-11-
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COPY 

CALIFORNIA. LAW REVISION COIQoIISSION 

August 22, 1956 

Ml'. Thomas E. stanton, Jr., Chairman 
California Law Revision Commission 
III Sutter street 
San Francisco, Callforn1s. 

Dear Tom: 

COPY 

I enclose a cqu,y of a suggested modification of proposed Section 201.8 
of the Probate Code which Sam Thurman and I bave drafted pursuant to the 
instruction of the commission. At the July meeting the commission took its 
final. action on Section 201.5 of the Probate Code, subject to a revision of 
Section 201.8 to provide for the situation where the spouse acqu1riug 201.5 
property uses it to purchase lUe insurance, namiug someone other than his 
spouse as beneficiary. The revision was left in your bands, Sam's and mine. 
Accordingly, we sublll1t the draft for your consideration. 

When Sam and I went over Section 201.8, we decided to suggest certain 
other cbaIlges in it. The draft enclosed shows in strike-out and underline the 
cbauges proposed to be made fran the section as it appears in the draft 
rec()!!!D!f!tldation of the commission dated June 16, 1956. OUr cOlillll8llts on them 
are as fo1.1ows: 

1. The cb1mge made in the second line of Section 201.8 is self­
explanatory and ap:pears to be desirable. 

2. The cilanges made in subsections (a), (b) and (c) briug the lauguage 
of these subsections more nearly into line with that of the parallel provisions 
of the Revenue and Taxation Code. 

3. Subsection (f) is new and is intended to cover the life insurance 
situation. 

I bave come to have some doubt as to whether ~ of the material in 
proposed Section 201.8 after the first paragraph is desirable. The several 
subsections of the second paragraph are, of course, intended to give the 
courts some indication, by we;y of Ulustrat1on, of what we are driving at 
without limiting the scope of Section 201.8 to the several situations set 
forth. It is intended that all of the qualifications set forth in the first 
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Mr. ThaDas E. stanton, Jr. -2- August 22, 1956 

pare.sre.ph of the proposed section be applicable to the illustrations set 
forth in the second paragraph -- e.s., that the transfer is of 201.5 property, 
that the transferor did not receive in exchange a consideration of substantial 
value, etc. -- but is this wholly clear? In the case of subsection (f) we have 
provided that the surviving spouse may require the beneficiary to restore one 
half of the insurance proceeds to the estate rather than SiviDg the surviviDg 
spouse the riSht to so asainst the insurance caupa.ny. This was done in part 
to forestall possible opposition to the section by the insurance lobby. It 
tends to illustrate some of the problems we may be settiDg into -- perhaps not 
fully appreciated in other cases -- by attem,ptiDg to enumerate particular 
situations to which proposed Section 201.8 is intended to apply. Perhaps it 
would be better to merely set forth the principle involved in the first paragraph 
and let the courts determine its application to various situations as the cases 
arise. 

We would appreciate it if you would look aver the enolosed draft and 
sive us your ideas on it and on the questions ra.ised in this letter as soon 
as you cOlI'leniently can so tlat we can send this study on to the printer. 

JRM:fp 

cc: Professor Samnel D. Thurman 
Mr. Harold Marsh 

Sincerely yours, 

John R. McDonough, Jr. 

__________ I 
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SUGGBED MODIFICATION OF PROPOSED SEC.rION 2m.8 
OF THE PROIlA!'E CODE, llW'l'ED BY MESSRS. THUlIMAN 

AND MCDONOOOH 

(Material added to the draft Report and Recommendation of the 
Law Revision Comm1ssion dated June 16, 1956 is underlined; 
material deleted is shown in strike-out.) 

201.8 Whenever any married person dies domiciled in this state haviDg 

made a transfer to a person other thaD the surviving spoul!!, without receiving in 

exchange a consideration of substantial value, of property in which the surviving 

spouse had an expectancy under Section 201.5 of this code at the time of such 

transfer, the surviviD6 spouse ma;v require the transferee to restore to the 

C decedent's estate ODe halt of such property, its value, or its proceeds, if the 

c 

decedent had a substantial quantUIII of ownerShip or control of the property at 

death. If the decedent bas provided for the surviving spouse by will, however, 

the spouse cannot requ1re such restoration unless the spouse bas ·made an irrevoc­

able election to take agaiDat the will under Section 201.5 of this code rather 

than to take UDder the will. All property restored to the decedent's estate 

hereunder shall go to the surviviD6 spouse pursuant to Section 2m.5 of this code 

as though such transfer bad Dot been made. 

Transfers to which this section is applicable include but are not 11lll1ted 

to the following: 

(a) A transfer intended to take effect in possession or enjoyment at 

or after the death of the transferor; 

(b) A transfer under which the transferor expressly or iIqpl1edl;y 

reserves for his life _lui !!!! income or interest in baa the property transferred; 

.j 
.. ___ ._. __ ..1 



c 
(c) A transf'erT-u-blls1i-9Jl-fiuINiHT as to which the transferor had 

at death a power .'-l'eveu."iea to alter, amend, revoke, or terminate either alone 

or in conJunction with a person or persons not haviDs a substantial. interest 

adverse to such revocation; 

(d) A transf'er in Joint tenancy in which the transf'eror vas at death one 

of' the Joint tenants; 

(e) A transf'er to a bank or s.1ml1ar depository in the Joint QlllllSS of' 

the transf'eror and one or more other persons, payable to the survivor, to the 

extent of' the balance of' the account rema1n1Dg at the death of' the transferor if' 

the account vas then in the Joint names of' the transferor and one or more other 

persons. 

(f') A transfer made to purchase insurance on the life of' the transferor 
r 
\.... if the transf'eror ;possessed at his death incidents of' ownership with respect to 

c 

such insurance. In such case the surviviDs !!POU!e ID!!iY require the insurance 

beneficiary to restore to the decedent's estate one-half of the insurance proceeds. I 
-I 
! 
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COPY 

CALIFOmlIA LAW REVISION COMMISSION 

John R. McDonough, Jr., Esq. 
Executive Secretary 
Law Revision Commission 
School of Law 
stanford, CSlifornia 

September 12, 1956 

He: Probate Code Section 20l.!i... et.~9.!. 

Dear John: 

COP! 

'lhis will answer your letter to me on the above subject dated August 22, 
1956 enclosing a suggested redraft of proposed Section 201.8 of the Probate Code. 

I concur in the change referred to in Paragraph 1 of your letter. 

I concur in the changes affecting subsections (a) and (b) referred to in 
Paragraph 2 of your letter. With regard to the change affecting subsection (c), 
I question the desirability of extending the principle of the proposed Section 
201.8 to transfers in trust where the transferor has reserved the power to alter 
or amend the trust instrument in some inconsequential way. Since these enumer~ 
ations are Ulustrative only, w~ not leave subsection (c) 11lll1ted to cases where 
a power to revoke is reserved? One advantage of this solution would be to avoid 
the necessity of redrafting the word "revocation" at the end of this subsection. 

It seems to me that the word "transfer" in the first line of proposed 
subsection (e) should be "deposit". It is not ID\Y' undel'st8l)d1ng that you make a 
"transfer" to a bank when you deposit money in a Joint bank account. 

It also seems to me that subsection (f) would be more accurate if it were 
revised to read as follows: 

"(f) The purchase of insurance on the life of the decedent, 
the proceeds of which are pe;yable to a person other than the 
surviving spouse, if the decedent possessed at his death incidents 
of ownership with respect to such insurance. In such case the 
surviving spouse 1JJEJ.Y require the insurance beneficiary to restore 
to the decedent's estate one-balf of the insurance proceeds." 

With regard to the doubt expressed in the next to the last paragraph 
your letter, I favor trying to devise illustrative subsections, although I tully 
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John R. McDonough, Jr., Esq. -2- September 12, 1956 

appreciate the difficulties involved. Would the question you reJ.se be met if the 
pe.raaraph which immediately precedes the subsections were rephrased to read as 
follows: 

TES:hk 

"Transfers in which the decedent bas rete.ined a 
substantial quantum of ownership or c;ontrol of the property 
at death within the meaning of this section include but are 
not l1mited to the follow1Dg: "1 

Yours very truly, 

lsi Tom 

'l'llOMI\B E. 9l'ANrON, JR. 

cc: Professor Samuel D. ThUl'lDB.ll 
Harold Marsh, Esq. 
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John R. McDonoush, Jr., Esq. 
california Law Rev:l.sion Comm:I.ss:l.on 
School. of LaY 
Stanford, Cal:l.tornia 

Dear John: 

COPY 

September 13, ~956 

I have read your ~tter of August 22 and Tom Stanton' s reply of 
September 12, relating to the revised wording of proposed Sect:l.on 201.8 of the 
Probate Code. 

With respect to the change suggested 1n subsections (a), (b) and (c) to 
make the language conform to that 1n the Revenue and Taxation Code, I think that I 
was the one who or1glM11y worded those subsections the way they were and I 
del:l.berat~ avoided copying the language of the state and Federal tax statutes. 
The reason that. I cUd so was to avoid lUSSesting to the courts that in 1Dterpret1ll8 
th1s statute they were bound by the tax deCisions, sometimes bordering on ~unacy, 
yh:f.ch have been banded dawn by the Federal courts particularly 1n 1nterpreting 
these prov:l.sions of the revenue lsws. 

I suppose that the only reason for copy1ll8 exactly the laDguage of the 
tax statutes would be to make the tax decisions 1nterpreting that J.ansua8e b1Dd1ll8 
authorities 1D the 1nterpretat:l.on of th1s statute. But what relevance do the 
factors 1nvolved 1n a tax case (wh1ch U8~ boll down to the one factor of 
gouging the t~) have 1n ad,lust:I.Dg the equities between the surviving spouse 
and the transferee of the deceased spouse? 

I would suggest that before th1s language out of the revenue laws is 
cop:l.ed 1nto this statute, a review ousht to be Dade of allot the dec:l.s1ons 
1nterpreting that l.aDguase, both state and Federal, and an Wormed J.1lgInent 
exercised as to wbethE!r you reaUy want to incorporate all of those 1nterpretations 
1nto th1s statute. 

S1ncerely yours, 

/s/ Harold 

Harold Marsh, Jr. 

cc: TboIIIas E. stanton, Jr. 
Samuel D. Thurman 

1 
i 
i 

I 
I 
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Memorandum to: 

(' 

October 1, 1956 

, 
Thomas E. Stanton, Jr., Chairman 
California Law Pevision Commission 

Subject: Proposed Section 201.8 of the Probate Code. 

I have discussed with Sam Thurman your letter and that of 

Harold Marsh in reply to my letter of August 22 relating to the sug­

gested modification of proposed Section 201.8 of the Probate Code 

drafted by Sa~ Thurman and me. We are agreed on the following: 

1. We think that Harold j"larsh's point, if valid, applies 

to all of subsections (a) through (fl and applies to them in their 

present form in the draft Report and Recommendation as much as to 

their modified form as proposed by us. Both Sam and I have some 

doubt that we should go into illustrations at all in SecUon 201.8, 

but if we do, we think that any language used would be so similar 

to that in the Revenue and Taxation Code that the problem which 

Harold envisages would arise. Our recommendation is to include the 

subsections. We would include subsections (a), (b) and (d) in the 

form in which they appear in our suggested modification and sub­

sections (cl, (e) and (fl in the form discussed below. 

2. We have some question concerning your suggestion with 

respect to subsection (d). We agree that the subsection should not 

apply to transfers in trust where the transferor has reserved an 

inconsequential power to alter or amend the trust instrument. We 

think, however, that the general requirement that the decedent have 

retained "a substantial quantum of ownership and control of the 

property at death" would obviate this. J';oreover, we believe that 

-1-
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c: in some cases the power to alter or amend may be so extensive as 

c: 

c 

to bring the situation within the principle which we are seeking to 

express in Section 201.8. We suggest, then, either that subsection 

(c) be permitted to stand·as modified by us (except that the words 

"substantial adverse interest" be substituted for "substantial 

interest adverse to such revocation", or that it be revised to read 

as follows: 

,,( c) • A transfer as to which the transferor had at 
death a power to revoke or terminate or to 
substantially alter or amend, either alone or 
in conjunction with a person or persons not 
having a substantial adverse interest." 

3. We sought in drafting the several subsections to 

achieve parallel construction by beginning each subsection with 

the words "A transfer". We do not think that subsections (e) and 

(f) are made difficult to understand by this device but would be 

willing to substitute "deposit tl in subsection (e) and the first 

clause proposed by you in subsection {fl if you think that this 

would be preferable. 

4. We concur in your proposed redraft of subsection (fl. 

If parallel construction is desired the words "A transfer toll could 

be substituted for the word lithe" at the beginning of the subsection. 

5. We question your suggested redraft of the first sen­

tence in the second paragraph of Section 201.8. Would not the 

effect of the language which you propose be that any transfer falling 

within any subsection could be set aside even though the "string" 

which the decedent retained were not "a substantial quantum of owner­

ship or control of the property at death"? In other words, your 

language would appear to bring every transfer falling under any 
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subsection within the statute as a matter of law, whereas we think 

the original intention was not to do so if the transferor retained 

only a very insubstantial hold on or connection with the property 

at the time of his death. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretal~ 
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october 5, 1956 

Memorandum to Law Revision Commission 

Subject: Probate Code Section 201.5: ~ex v. Bank of .America, 
No. 635070, Su,perior Court in for the County of 
Los Anseles. 

Paley v. Bank of .America, recently decided by Honorable PhUip H. 

Richards, JUdGe of the Su,perior Court in and for the County of Los Anseles, 

involved, inter alia, two questions of interest in connection with our study of ---
Section 2Ol..5 of the Probate Code: (1) whether Section 2Ol..5 authorizes the 

nonacquiriDg spouse to dispose by wUl of 2Ol..5 propel1;y of the surviving acquiring 

spouse and (2) if so, llhether Section 201.5 is constitutional in this aspect. In 

a memorandum opinion dated July 17, 1956 Judge Richards answered both questions in 

the negative. Pertinent excerpts from the opinion are the following: 

On January 2, 1954, Lill1a.n Paley died in Los Anseles, and the defendant 

is the duly qualified executor of her last will and testament. At all times from 

1906 untU her death, she and the plaintiff, Jacob Paley, were wife and husband. 

They were residents of the state of Illinois from the time of their ma.rr1age until 

about January 1, 1920, when they became residents of the state of Pennsylvania. 

About January 1, 1936, they became reSidents of the state of California and 

continued as residents of this state untU her death. The pla.intiff continued to 

be and now is a reSident of the state of California. 

In her last will, the decedent Lillian Paley declared her intention to 

dispose of all property aver which she had testamentary disposition, whether it was 

the separate property of herself or was the communi ty property of her husband and 

C herself. After certain bequests and devises, the residue of her estate was devised 

\ 



C and bequeathed to named benef'iciaries, of' whom her husband, Jacob Paley, is not one. 

c 

c 

At the time of' her death, Mrs. Paley was the owner of' substantial 

personal property, standing in her name and appraised in her estate at approximately 

$l.,750,000.00, incJ.ud1ng an obligation of' the plainti:f':f' in the amount of' 

$301,970.15, which the plaintiff' bas paid to her executor. 

At the time of' Mrs. Paley's death, the plainti:f':f"s net worth, based upon 

the market value of' stocks and the book value of' other assets standing in his name, 

was approximately $7,500,000.00, of' which approximately $500,000.00 was real 

property, $320,000.00 in cash, and substantiall.y all the rest was in stocks and 

bonds. 

The def'endant contends that, under Probate Code sec. 201.5, the 

plaintiff"s deceased wif'e, Lillian Paley, bad the right and her last will bad the 

ef'f'ect, of' bequeathing one-half' of' the personal property now possessed by the 

plaintif'f' and standing in his name which was acquired after their marriage and 

while they were domiciled in Illinois and Pennsylvania and which would not have 

been the separate property of' either bad it been acquired while domiciled in 

calif'ornia. The plainti:f':f', Jacob Paley, denies this contention on the ground 

that section 201.5 is not subject to such a construction and, if' so construed as 

applied to the f'acts in this case, is unconstitutional ... 

* * * 
.. Probate Code sec. 201.5 lT8S enacted in 1935 and its applicability and 

constitutionality as to the personal property of' a surviving spouse, which property 

was the separate property of' the surviving spouse when acquired in ~other state, 

has not been directly determined by an appellate decision in this state. Since 
, 

the date of' the enactment of' this section. the population of' california bas doubled, 

largely due to the influx of' f'amilies from states not having community property 

laws. Many of' them have brought tangible and :Intangible personal property to 

calif'ornia which was the separate property of' one or the other when and where 
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acquired but which would have been community property had it been acquired while 

domiciled in California. 

The potential effect of the application of section 201.5 as contended 

for by the defendant, and its constitutionality, if so applicable, is such that 

the issue should receive a final determination to guide the estate planning of 

man;y residents of this state who have come here with substantial property 

acquired in separate property states. 11 

* * * 
11 QUEfn'1ONS INVOLVED. 

~ae principal questions of law and fact presented for determination in 

this case are: 

(1) Is Probate Code sec. 201.5 applicable to the personal property 

acquired by a surviving spouse while domiciled elsewhere which would not have 

C been the separate property of such spouse if acquired while daniciled in this 

state? 

c 

(2) Is Probate Code sec. 201.5 constitutional if' applied to such 

personal property held by a surviving spouse? 11 

follows: 

* * * 
11 APPLICABILITY OF PROBATE CODE SECl'ION 201.5 

'fO PROPEm'I OF SURVlVIlfG SPOUSE. 

Probate Code sec. 201.5, effective september 15, 1935, reads as 

'Upon the death of either husband or wife one-half of all 

personal property, wherever situated, heretofore or hereafter 

acquired after marriage by either husband or wife, or both, 

while domiciled elsewhere, which would not have been the separate 

property of either if acquired while domiciled in this state, 

-3-
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shall belong to the surviving spouse; the other one-half is 

sUbject to the testamentary disposition of the decedent, and 

in the absence thereof goes to the surviving E.pouse, subject to 

the debts of the decedent and to administration and disposal under 

the prOVisions of Division III of this code.' 

An understanding of the objects and legislative intent in enacting this 

section can be aided by a brief history of the repeated legislative attempts to 

enlarge the wife's rights in separate property acquired by her husband in other 

states and brought with them to california. Such a history is found in ~ 

Miller, 31 Cal. 2d 191, at page 195, as follows: 

'Section 201.5 of the Probate Code represents the latest 

effort of the Legislature to make the marital property rights of 

spouses who have accumulated property while living in a COlllllOll-

law state, and then moved their residence here, comparable to 

those of the husband and wife who accumulate their property whUe 

domiciled in california. The legislative history of the section 

has been long and interesting. It is reflected in the 

successive changes in the definition of community property 

under section 164 of the Civil Code. Prior to 1917, it bad 

uniformly been held that where the husband acquired property during 

coverture in a cOlllllOn-law state while domiciled there and then 

subsequently brought it to california at the time of establishing 

residence here, such marital property remained the sole and 

separate property of the husband, irrespective of the prevailing 

concept of community property in this state as including all 

property acquired by either spouse after marriage other than 
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that acquired by gift, bequest, devise or descent. (Citing cases) 

In 1917, the Legislature redef'ined community property to include 

'real property situated in this state, and personal property 

wherever situated, acquired while domiciled elsewhere, which would 

not have been the separate property of' either if' acquired while 

domiciled in this State.' (Civil~, sec. 164, as amended; 

stats. 1917, ch. 581, p. 827). This court held that 'the 

expanded def'inition was not to be construed retroactively, 

and so did not apply to property of' married persons who had. 

become domiciled in this state and brought their property here 

prior to the date of' the amendment. (Estate of' Frees, 18"{ Cal. 

150, 156-157 (201 P. 112).) In 1923, at the session of' the 

Legislature next tollowing the rendition of' this decision the 

statute was further amended by inserting the tol.J.ov1ng italicized 

language so as to include t personal property wherever Situated, 

llERElrOFORE OR BllREAFrER acquired while domicUed elsewhere • • • • , 

thus making it clear that retroactive application was intended. 

(Civ. Code, sec. 164, as amended; stats. 1923, ch. 360, p. 746.) 

But power to legislate as to the character of' property brought 

to this state prior to 1917 was again held wanting, since it 

would abridge vested rights of' the husband. (Estate of' Drishaus, 

199 Cal. 369, 373 (249 P. 515).) Thereafter this court was 

required to determine the constitutionality of' the statute where 

the change ot domicile to Calitornia occurred after the 1917 

amendment. It was held that the atteJllll't thus to convert separate 

property into community property, even prospectively, was an 
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unconstitutional impairment of vested property rights acquired 

in another jurisdiction. (Estate of Thornton, 1 Cal. 2d 1, 5 

(33 P. 2d 1, 92 A.L.R. 1343).) So ended the Legislature's 

attempt to make the acquisition of a California domicile by the 

husband and wife effect a reclassification, according to 

California categories I of property acquired by the parties while 

domiciled in another jurisdiction, t 

In 1935, at the next session of the Legislature following the decision 

in the Thornton case, Probate Code sec. 201.5 was enacted. The purpose and 

effect of this section is succinctly stated in In re Miller, 31 Cal. 2d 191, 

at page 196, as fallows: 

tUDl1ke the earlier legislation which bad been declared 

unconstitutional, this statute does not purport to rearrange 

property rights between living husbands and wives in marital 

property brought into this state upon their cba!lge of domicile 

to California. On the contrary, it is a succession statute 

apparently enacted in pursuance of the theory of the dissenting 

opinion in the Thornton case, that such legislation affecting 

the descent of property would not contravene constitutional 

guarantees since 'the rights of testamentary disposition and 

succession are wholly subject to statutory control." 

It is now established law that section 201.5 is a succession statute, 

speaking as of the time of death, and governing the rights of testamentary 

disposition and succession, and that this statute does not purport to affect 

vested property rights in marital property awned by a husband and wife which is 

brought into this state concomitant with a change in domicile to California. 

-6-, 



c (Logan v. Forster, 114 C.A. 2d 587: Faley v. SUperior Court, 137 C.A. 2d 450) 

The defendant contends that the statute does not differentiate between 

either husband and wife or between prior "acquirers" or "non-acquirers" of 

property in the state of the former residence and that, therefore, the statute, 

if constitutional, must be construed to apply to the property held by a survivirlg 

spouse as well as to the property held by a deceased spouse. 

Section 201.5 is found in Division II of the Probate Code dealirlg With 

'Succession', which is defined in section 200 of the Probate Code as 'the 

acquisition of title to the property of one who dies without disposirlg of it 

by will'. 

By definition, a statute of succession is one which operates to control 

the devolution, on death, of property owned by the decedent. The construction 

of section 201.5 urged by the defenaant would make the statute operate to 

C control the devolution of the property of the survivor in which the decedent 

had no interest during life. So construed, the section would not be a statute 

of succession as it has conSistently been denominated in the cases above Cited, 

but would be a statute affecting the vesting of an interest in the heirs and 

devisees of the decedent in the survivor's separate property, which interest was 

not held by the decedent during life. 

Chapter and section headirlgs in the codes are entitled to considerable 

weight in interpreting the various sections and should be given effect according 

to their import, to the same extent as though they were included in the body of 

the law. The placement of section 201.5 in the Probate Code in the division 

dealing With 'succession' indicates a legislative intent that said section was 

intended only as a statute of succession. 

Another means ot ascertaining legislative intent is to consider the 

C historical background of the statute under consideration. This background is set 

-7-
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C forth in In re Miller (supra) and as the court there points out, section 201.5 was 

apparently enacted in accordance with Mr. Justice langdon's suggestion that the 

state could constitutionally subject the separate property of its owner who bad 

died to the same rules of testamentary disposition and succession as community 

property acquired in this state. Hence, this historical backsround is a str0D8 

indication that the legislature intended section 201.5 to act upon the property 

c 

c 

of a deceased spouse only and not upon the property of a surviving spouse. 

For all of the foregoing reasons, the court is of the opinion tbat 

section 201.5 is to be construed as applicable to the separate property of a 

deceased spouse and is not to be construed as applicable to the separate property 

of a surviving spouse. 

COH8UfUl'IONALITY OF SEUrIOH 201.5 AS APPLIED 

!O THE SEPARM'E PROPERl'Y OF SURVIVING SPOUSE. 

The issus of constitutionality is whether the state of California may 

provide that, upon the death of one spouse, the decedent shall bave testamentary 

disposition over personal property acquired by the surviving spouse as 

separate property While domiciled elaewbere and brol.l8lIt into this state, 

which property would have been community property of the decedent and surviving 

spouse if it bad been acquired while domiciled in this state. 

The constitutionality of this section as applied to the property of a 

surviving spouse has not been decided. The defendant ably and earnestly contends 

tbat section 201.5, as sOl.l8ht to be applied in this case, is a reasonable exercise 

of the police power of this state, justified by the interest of the state in the 

marital relation, and is constitutional even thoUSh it may impair vested property 

rights. In support of this contention, the defendant relies mainly on Arnst v. 
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Reade, 220 U.S. 311. Whatever may be the effect of this decision, the california 

Supreme Court has declined to follow it. (Roberts v. Wehmeyer, 191 Cal. 601; 

stewart v. Stewart, 199 Cal. 318) Regardless of the merits of defendant's argument 

that section 201.5 may be construed as a constitutional exercise of police power, 

this court is of the opinion that it is not at liberty to re-examine the consti~ 

tutionality of a statute or a statute in pari lIJatj!ria the effect of which has been 

:.'e:r;leatealy declared unconstitutional by the Supreme Court of this state. 

Estate of Thornton, 1 cal. 2d 1, and the line of cases preceding it clearly and 

decisively hold that ~ statute which diminishes or destroys the present and 

vested rights of a living spouse to this own property during his l1fet:lJDe is an 

unconstitutional 1Dq)a.1rment of vested property rights. 

If the terms of a statute will reasonably permit, it will be given a 

construction which will sustain it as valid rather than defeat it as unconsti-

tutional. To construe section 201.5 as effective only on the property of a 

deceased spouse renders it operative and valid. To construe section 201.5 as 

operative on the property of a surviving spouse would result in subjecting one-

half of the separate property of such survivor, brousht to this state as his or 

her separate property, to the last will of the deceased spouse and so construed 

would be unconstitutional under the authorities cited." 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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University of Redlands 
Redlands, California 

Department of Biology 

September 27, 1956 

~ir. John R. ~1cDonough, Jr., Executive Secly 
California Law Revision Commission 
School of Law 
Stanford, California 

'" Dear r'ir. licDonough: 
~ 

The proposed Revision of the Fish and Game Code was re­

cently sent to me and upon examining it I find that none of the 

suggestions or proposals made either by our committee of the 

Desert Protective Councilor those of Dr. Storer's committee 

have been included. 

Both the Wildlife Committee and the Desert Protective 

Council spent a great deal of time on drafting up these propo­

sals and it is hoped that our efforts in this direction have not 

been expended entirely in vain. 

For your information I am attaching a brief copy of the 

proposals acted on by our Council and sent on in June to Dr. 

Storer and his committee for action. 

Sincerely yours, 

/s/ John D. Goodman, chairman 

Wildlife Committee of the 

Desert Protective Council 

------.... ~-------
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DESERT PROTECTIVE COUNCIL 

Wildlife Committee Report 

1. Predator Reclassification-

It was proposed that the following birds and mammals be removed 
from the predator list and become protected species -- (1) shrew, 
(2) wolf, (3) ringtail cat (Bassariscus), (4) wolverine (5) all 
hawks and owls, (6) the white pelican, (7) shrike, and (8) pinyon jay. 

2. It was proposed that the bounty be removed from mountain lions 
and that the section of the Code dealing with payment of bounties on 
mountain lions be deleted in its entirety from the Code (paragraph 
37.2). 

3. It was proposed that the wildlife committee go on record as op­
posed to the use of poison bait, the use of traps and hunting from 
airplanes while carrying on predator control. It is suggested that 
paragraph 1152 be changed so that it reads, "It is unlawful to shoot 
any bird or mammal, except whales, from a power boat, sailboat, motor 
vehicle, or airplane". This change deletes the word "game" after the 
word "any" and before "bird". 

4. It was proposed that the wording of paragraph 1231 (concerning 
feral domestic cats) be changed to read as follows, "any cat is a 
predatory mammal unless it is in the residence of its owner or upon 
the grounds of the owner adjacent to such residence". The proposed 
revision in the Code would delete the words tlfound within the limits 
of any fish and game refuge" which at present follows the second 
word hcat". . 

5 • It was proposed that it would be wise to remove weasels.' skunks 
and raccoons from the list of predatory mammals and place tnem with 
the fur-bearing mammals to be trapped in season. 

._--,,--
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COpy COPY 

Ernest R. Tinkham! Ph. D. 
Desert Natura ist 

"LIFE OF THE NORTH AMERICAN DESERTS" 
P.O. Box 306 * Indio, California 

September 2S. 1956 
John R. HcDonough, Jr., 
School of Law 
Stanford, California 

Dear Mr. ~icDonough: • 

The opening paragraphs of the "Proposed Revision of the California 
Fish and Game Code" requests that all Proposals be submittad to you 
by October 1, 1956. As this proposed revision first came to my atten­
tion September 22, it has not given me auch time to assemble my pro­
posals. 

In checking through the Proposed Revision. there seems to be 
little or no evidence that any cognizance has been taken of the Pro­
posals sent by various committees and individuals and which are list­
ed in the "Summary of Suggestions Received by COIIIIIlittee on Legal 
Classification of Birds and Animals April lSi 195611 which you undoubt­
edly have before you. As a member of the Wi d Life Committee of the 
Desert Protective Council. composed of Drs. Raymond Cowles, Lyman 
Benson, Walter P. Taylor, John Goodman and myself there seems to be no 
evidence that their suggestions have been accepted nor that of the 
Storer Committee or of many individuals, like myself. who wrote in~ 
dividually on this matter. There seems to be a preponderance of favor 
of removing hawks. owls pelioans, cormorants and a number orcami­
vors such as ringed-taii cat, badgers, bobcats, weasels, skunks, etc., 
from the unportected to protected species list, but the nProposed 
Revision" shows no evidence that thewishea of the people have been 
considered. 

We hope that the requested proposals sent to you will merit every 
consideration and be incorporated into the revision for to ignore same 
to the exclusion of one department is contrary to our democractic way 
of life where the will olthe people is supposed to be paramount. 
That will, where the majority ru!~§ shouldtavor those propoeals or 
suggestions emanating from that ~ or more of our population that de­
sire to Preserve our Wild Lite Resourcee and not obeerve their ex­
termination by the muzzles of millions of rifles and shotguns. 

Attached you will find my proposals based on years of observation. 
You may be interested to know that I bave studied White-wing and 
Mourning Doves for many years, professionally as a Wild Life Biologist 
with the Arizona Game and Fisn Commiesion 1941-42 and after the war I 
he.ve continued with these studies in fouth-central Arizona in the year 
years,. 1947. 1945. 1954. 1955. 1956. Perhaps you saw my article on the 
~esert Bighorn in the November. 1955 issue of Westways Magazine. 

I should like to request a copy of the semirevised code when it 
appears this December. 1956. 

Sincerely yours. 

/ s/ Ernest R. Tinkham 

~~~~-------------------- .--. 
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John R. McDonough 2 September 28. 1956 

Proposals Submitted for Consideration and Incorporation into 
the Revision of the California Fish and Game Code 

MOURNING DOVES 

The present Mourning Dove Hunting Regulations need Revision on 
the following points: 

a. Commencement of the Dove Hunting Season 
b. Length of Hunting SeasQn 
c. Hours of Hunting 
d. Season Bag Limit 
e. Daily Bag Limit 
f. Reports of Hunter Kills 
g. Law Enforcement 
h. Hunting gear Drinking Water sources 

a. COMMENCD1ENT OF HUNTnm SEASON: Under no should 
e r ier t n cto er 1 • 

te- e ve ar ten 
tree no. s was 

proved by t e cowan eport an su stantiate y many earlier or 
later reports as well as my observations over many years. The Mourn­
ing Dove breeds in southern California from mid-February to at least 
mid-September. As the eggs take two weeks to incubate and the newly 
hatched young two weeks before they can fly and another two or more 
weeks before the flying r.0ung can feed themselves, during which time 
they are feed "dove milk' by their parents, it is obvious that in 
nests commencing in early September the young birds cannot take care 
of themselves before the middle of October. At present doves shot in 
September leave the young birds to die of starvation in their nests. 
McCowan and others have shown this to be a considerable 19% of all 
dove populations nesting in the month of September and some even in 
October. There is nothing sportsmanlike in Dove Season commencing 
September 1, and this date should be abolished and the DOVE SEASON SET 
FOR OCTOBER 15. 

b. LENGTH OF HUNTING SEASON: This should be 15 days in order to per­
petuate the ~1orning Dove that has pre­

sently to content with an army of hunters greater than ever faced any 
invader. The Mournin Dove Season sho d be Otobe - f an ear 
r vided 0 u t on rve 0 en trate a 0 0 at on e to ur-

vive aunt neon n num er tee uate t e ec e • 

c. HOURS OF HUNTING: The Hunting hours should be "SUNRISE TO SUNSET" 
Hunters violate the present law by shooting at 

dawn or at least 45 minutes before sunrise as I have much evidence to 
prove. Shooting in the semidark of dawn and dusk of twilight gives 
the Dove no chance whatever and is decidedly unsportmanlike. 

-- I 
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John R. McDonough 3 September 2S, 1956 

d. SEASON BAG LIMIT: 50 DOVES PER HUNTING SEASON. Under the present 
lack of law enforcement hunters go out and kill 

10 doves in the morning and another ten doves in the evening. Thus 
it is possible for hunters to kill 600 doves a season. Not even the 
Passenger Pigeon could withstand such onslaught if it existed. 

e. DAILY BAG LIMIT: 10 DOVES PER DAY UNDER STRICT LAW ENFORCEMENT. 

f. REPORTS OF HUNTER KILLS: ALL HUNTERS SHOULD BE rlJADE TO REPORT 
THEm TOTAL DAILY AND SEASON KILL OF 

DOVES to the California Fish and Game Department. 

g. LAW ENFORCEMENT: This does not appear to exist at present. In 
Coachella Valley for 1956 and previous years 

there was one local game warden for 400 square miles of territory 
infested with 10,000 hunters. This is horribly inadequate. If Dove 
Hunting is permitted by law, then the law must protect the 99% non­
hunting population from an army of hunters that do not respect "No 
Hunting" or "No Trespassing" signs. There is much evidence to prove 
this statement. 

h. HUNTING NEAR DRINKING WATER SOURCES: 

DESERT BIGHORN SHEET: THESE ARE IN A PRECARIOUS POSITION AND MUST BE 
GIVEN ABSOLUTE PROTECTION. THE SANTA ROSE 

BIGHORN SHEEP REFUGE SHOULD BE INCREASED BY THREE TOWNSHIPS. NO 80-
CALLED "SURPLUS RAM" HUNT SHOULD BE PERMITTED •. Rumors that the Calif­
ornia Fish and Game Department plan a "controlled hunt" to remove 
"surplus rams" is unwarranted for the following reasons: 

a. The Jones Report is three years old and is inaccurate for the 
following reasons: i. considerable poaching has occurred since 1953. 
ii. it is unscientific because much of it was based on hearsay evi­
dence and not actual survey counts. iii. Southern Californial especi­
ally the desert regions, is in the rigors of the worst drowtn in 
years which has taken a toll of the sheep.· 

b. No excess "ram"gopulation exists. Counts were made in mid­
summer in "ram-herdS when these were separate from the "ewe-herds". 
For this reason the ram count was unreliable and higher than it really 
was, in relation to the ewe count. 

• 
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John R. McDonough 4 September 2e, 1956 

c. The California Fish and Game Department has demonstrated their 
inabi2.i1~y to enforce a 'Icontrolled hunt" in the past. Witness the 
re~ent so-called "Controlled Hunt of the Tule Elk". This hunt killed 
three times the number of elk designated to be killed and placed the 
Tule Elk herd in a precarious position of existence. 

Likewise the "controlled hunt" of the New ~1exico Fish and Game De­
partment of the surplus rams of the Bighorn population of the Hachita 
Jviountains proved exceedingly disastrous and almost destroyed the herd. 

These and other so-called "controlled hunts" of Antelope in Wyoming 
and Arizona ably demonstrate that the holding of a "CONTROLLED HUNT 
OF ANY GAME ANIMAL IS NOT POSSIBLEII 

BIGHORN REFUGE: It is strongly urged that the present Santa Rosa 
Bighorn Refuge be increased in size to comprise 

Townships T5S, R5E; TeS,R6E, and TeS,R7E (San Bernardino Base Line). 
Under no circumstances should the Santa Rosa Bighorn Refuge be 

abolished. The argument that only hunters pay for surveys and im­
provement of water holes is not correct for this is largely accom­
plished by Pitman-Robertson Funds from the Federal Government and 
these monies represent Taxpayer1s dollars rather than hunters' dollars 

PREDATORS 
Predators have a very useful function in maintaining a healthy 

equilibrium in our Wild Life populations and these should not be des­
troyed so that man, the greatest Predator of All, can boast or have an 
alibi to bolster his murdering instincts. 

ALL SOARING HAWKS AND OWLS SHOULD BE GIVEN COMPLETE PROTECTION. 

THE ACCIPITRINE HAWKS SUCH AS GOSHAWK, COOPERS HAWK AND SHARP-SHINNED 
HAWK SHOULD BE GIVEN PROTECTION WITH THE PROVISO THAT IF THESE CAUSE 
LOSSES, THE OWNER ON THE PROPERTY CAN APPLY FOR A PERMIT TO CONTROL 
THE CAUSE OF PREDATION. 

MOUNTAIN LION (COUGAR, PUVm, PANTHER) BOUNTY 

It is strongly urged that the bounty on this splendid carnivor be 
abolished. 

OTHER PREDATORS: 

Ringed-tail Cats Badger. Weasel. Foxes. Bodcats. Skunks. should 
be remo"Jed from the ilpredator List" and placed on the Protected List. 

Ferral or wild domesticated cats should not be protected because 
these destroy large numbers of birds of all kinds. 

Fish eating birds such as os~reys. White Pelican. Cormorants and 
EgretE should be riven complete rotection. 

T eXSlack-bil ed Magpie should be retained on the Predator list. 

Respectfully Submitted by 
/s/ Ernest R. Tinkham 
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Section 

20B O.K. 

210 Department recOIIIIIIendation re "sub-species" o.k. Substitution 

2ll 

213 

214 

300 

301 

302 

303 and 
305 

of word "kind" for "species or sub-species" seem insppropriate, 
since substitU1;ed term would broaden section to require commission 
to maintain the best number of fish with relation to reptiles. 
11' 210 is satis1'actory to Department, leave well enough alone. 

O.K. 

See COlllllellt re 210. 

O.K. With regard to the proposed repeal of Section 16.5, why 
is not this section a limitation upon the exercise 01' the powers 
given in Sections 10500 to 10506? When so considered, I do not 
see bow it conflicts with the last paragraph of section 204. 
It should be retained. 

This provision should be restored to Chapter 2, and Section 19 
should be retained. 

O.K. 

In view of the proposed return of the material in section 300 
to Chapter 2, I SlI8Sest that the deleted portion 01' this section 
be retained. It is open to interpretation as a requirement that 
the commiSSion specify a time l:1m1t in any order closing a stream, 
which could be what the Legislature desired. Add1tion of "at 
any time" o.k. 

WbiY is it necessary to keep the reference to the GoverIlJlleIlt 
Code? Isn't a statement like the first portion of Section 215 
sufficient? O.K. to combine. 

See cOlllllellt on Section 302. 
The "time locks" should be a part 01' the code, Just like 
Section 219. 

306 '!'he Department's suggestion seems inappropriate. 

i 

j 
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307 In view of the Department's COllllDeIlt, the term "game" in this 
section appears to have significance and shouJ.d be retained. 
If the section is still ambiguous, the Department may be able 
to suggest clarifying lalIguage which can be placed in a "trailer" 
bill. The wording of the last portion of the first paragraph 
bears out m;y cOlllllellts above on sections 302 and 304. 

~ not combine the second paragraph with sections 303 and 3051 

308 The suggestion re "gallinaceous guzzler" is o.k., provided the 
effect of the first phrase of this section is neutralized. 
Who can fathom the intent of the Legislature on this one, so 
as to cover satisfactorily the third query? I suggest we leave 
it be. 

309 The suggested expansion wouJ.d be a nma.1or substantive change" 
-- too major, in my opinion. Ret'CGI!!end that this provision 
go back to the sardines. 

325 Concur in the Department's suggestions, except as to el1m1nation 
of the term ''preserve''. If "preserve" is synonimous with 
"refuge", the term shouJ.d be deleted throughout the code. 
Suggest that any definitions of "big game" and "\lPland game birds" 
be included in a trailer bill. Use of the term "area" appears 
justified by uording of section 326. 

329 O.K. 

330 O.K. 

331FirBt portion of the second sentence of this section shouJ.d 
be changed to the singuJ.ar, viz.: "Only a citizen and bona 
fide resident of the State, possessing, etc., ••• who has 
not • • ." SUggest that the deletion recCllllllended by 
Department be. placed in a trailer bill. Consideration shouJ.d 
be given to the effect the change in the section number will 
have on the use of the term "this section" in the second 
sentence. 

332 See comments on section 331. 

333 I concur in the staff comment. 

355 O.K. 

356 The next to the last sentence of this section might be 
incorporated into a general section which wouJ.d slso take 
cere of the provisions of sections 303 and 305 and other 
simiJsr provisions. What is the meaning ot the last 
sentence of this section? Does it nsed clarification? 

-2-
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375 

390 

400 

401 

702-705 

704 

706 

O.K. 

SUsgest deletion of second paragraph. 

O.K. 

O.K. 

O.K. 

Suggest deletion. 

O.K. I do not see any need for a note, since the term 
"employees" in the second portion of the section would 
have the same meaning as the term "employees" in the first 
portion of the section. 

707 SUggest that Department I S proposed rewording of section be 
accepted. 

708 Does the "incorporation by reference" J.ansuage of this section 
serve any purpose? Does it create any problems? 

709 Concur in the proposal that sections 709 and 1050 be combined, 
but suggest that the mande.tory language be retained. 

710 O.K. 

711 Is this provision pecu1iar to the Fish and Game Department? 
If not, shou1d not an effort be made to conform the 
provisions of the section to similar provisions applicable 
to other State Departments and ComIII1ssions? What about 
members of the COIllIIIission -- are they to be forgotten? 

730 Recommend inco~'ation into section 729. 

850 O.K. 

851 I do not concur in the Department t s suggestion. 

852 I do not concur in the Department's suggestions. 

853 Under this section every deputy would have to execute an 
official bond, regardless of the amount of his salary. 
Is this the legislative intent? As I read the present 
section 21, the bond requirement only applies to a deputy 
who receives less than $25.00 per month. 

Why is the full title of the Department retained? 

-3- I 
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855 If the present wordill8 satisfies the Department. I suggest 
we lesve it alone. 

876 O.K. 

877 SUggest we leave the section as is. 

878 Should not the provisions of this section conform with the 
provisions of Section 851? Where are the "state lavs relstill8 
to the pl'otection of fish and game" to be found? 

879 O.K. 

882 O.K. 
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~001 

1004 

1005 

1006-1008 

1009 

1010 

~Oll 

1050 

1051 

1052 

1053 

1054 

10/4/56 

O.K. 

Should not this section precede section l00l? Or at least 
section 10031 Should not the present conflict between section 33 
and section 1179.5 be resolved? The Department should know, 
one way or the other, whether it can take a candor. Also, why 
not rephrase this section in positive, permissive terms? 
Should it be scientific or propagation purposes, as in this 
section, or scientitic aDd propagation purposes, as in section 
10011 --

O.K. 

O.K. 

Delete "ot California" in view ot section 40. Otherwise O.K. 

O.K. 

O.K. 

I concur in the Department I s suggestions, except the first one, 
since I think the provision should be mandatory. With regard 
to the COlllment ot the staff re section 43~, I consider that 
there is a conflict between the second sentence ot section 1050 
and section 43~. The ~ogical resolution of this conflict would 
seem to be to place all of these IIIS.tters in the hands ot the 
cOIlIIDission. 

Also, re the wording ot section 709, the phrase "in 
accordance with the applicable provisions ot law" in lines 
5 and 6 ot page 30 should be restored. It is apparent 
that the provisions ot the code which provide for a permit 
or license do not necessarily prescribe all of the terms 
and conditions applicable to such permit or license. See, 
for example, section 1051. 

O.K., but change "must" in tirst line to "shall". 

O.K. 

O.K. 

O.K. 

-5-
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1055 

1056 

1057 

1058 

1059 

1060 

1120 

ll21 

1123 

1301-1347 

1301 

1320 

It seems to me that the che.nse suggested by the de:partment 
would create ambiguity. The first portion at this section 
would then read: 

"The de:pe.rtment may issue and deliver licenses and license 
Tags, far sale to any :person exce:pt, etc." 

This suggests that the licenses would be sold to the :person 
a:pply1.ng far them, whereas such person is intended to be an 
agent far the sale of the licenses to others. 

Why not start section 1055 as follows: 

"The de:pa.rtment may autharize any :person except, etc. 
to issue and sell licenses and license tags, and may issue 
and deliver licenses and license tags to persons so 
authorized without receivill& full payment therefor, etc."? 

I do not concur in the department t s sUBSestion because there 
is noth1D& for the "so" to refer to. 

O. K., exce:pt strike the words "of California." 

same. 

O.K. With regard to the statf note concerning penalties, 
what is the general :practice throughout the cpdes 1 I agree 
that a minor or unintentional infraction of the code· should 
not be a misdemeanor, but is not this a problem baSic to 
all of the codes? 

~ use the term "agency" where the term "agent" has appeared 
everywhere else? 

Department suggestion seems O.K. 

O.K. except: Is not the term "public agency" too inclusive', 
It would include a state department, ar an agency of the 
Federal Government. 

I do nct concur in the sUBSestion that "shall" be made "may". 

O.K. 

Should not "the state of California" in the second line 
become "this state"? 

In view of the definition sections, could not this be 
shartened? 

-6-
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1500 

1502 

1504 

1525-1528 

1526-1527 

1528 

1529 

1530 

1572 

,-. -.. 

"Fish and Game COIIIIlIission" should be the "COIIIIlIission". 
In view of staff comment, the acreages should remain. 
Rest of changes O.K. 

Suggest that the present wording be retained. 

If I understand the Department's suggestion, the term "public 
shooting grounds" would remain, but in only one place. 

What is the department shooting at 1 If the term ''public shooting 
ground" is obsolete, wb;y not el1lD:1nate it entirely frail these 
sections? Remainder of comments of department, O.L With 
regard to query 2 under section 1525, I assume that what the 
Legislature means is that the authority of the department is 
limited to the acceptance of the donation tor the purposes 
stated in the first phrase ot section 1525. The donation sball 
be used tor these purposes, and also, as nearly as T1IAY' be, 
for any purpose indicated by the donor. Suggest we leave 
this part ot the law "as is". 

Delete toot Calitornia" in all places. 

The reviSion suggested by the department is ambiguous. B.g., 
the phrase "as provided in this Section" made sense in its 
original context, but it does not make sense in the suggested 
revision. I recommend keeping the present section, with the 
deletion of the last paragraph. 

I cannot understand the department I S comments. I suggest 
that the section remain "as is". 

Suggest remain "as is". 

O.K. 

-7-
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2000 

2001 

2002 

2003 

2005 

2006 

2011 

2012 

-

Should not the words "Except as otherwise provided" be 
retained? See, for example, section 1004. 

10/9/56 

I do not understand why the Department suggests that the existing 
la.nguase of section 453 be retained. The existing J.e.ngue.ge does 
not make sense. I suggest the proposed revision be approved, 
modified to conform to the Department 1 s answer to the first query. 

RecOllllllend that the Department 1 s suggestions be rejected, except 
for restoration of the phrase "or parts thereof. H 

Why not consider the 1956 regulations? 

It seems to me that the taking of depredators should be excepted. 
The object of permitting depredators to be shot is to get rid ot 
them, and if artificial lights help towards this end, they should 
be permissible. 

I am baffled by all comments, other than that suggesting substitution 
of "firing chamber" for "'barrel". This suggestion seems O.K. 

O.K. 

O.K. 

2014 RecOllllllend restoration of the phrase "protected by the laws otto in 
the second paragraph. Is it not possible that fish outSide ot 

Title 

the boundaries of the State are protected by the laws of the state? 
Delete the words "of california". 

of Chapter 2 
2116 I do not understand the reason behind the Department's suggestion. 

2151 O.K. 

2185 Department recommendation O.K. 

2225 Department's suggestion should be placed in a trailer bill. 

2250 Suggest that law be left "as is". 

2251 Suggestion re "license" tor "permit" O.K. Leave rest "as is". 

2271 Department's suggestion O.K. 

2300 O.K. 

2302 O.K. 

2304 

2345 Does this Section serve any purpose? 
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Memorandum to Law Revision Commission 

SUbject: Report of Committee on Administration of 
Justice on Six Commission Studies 

october 2, 1956 

The Committee on Administration of Justice of the State Bar has 

reported on six commission studies and recommendations referred to it by the 

Board of Governors. In one case (Study No.4 - SUrvival of actions arising in 

another state), the Committee on Administration of Justice agreed with us 

without reservation. In another (Study No. 14 - Appointment of administrator 

in quiet title action), the Committee on Administration of Justice reported 

that its Southern Section bas not c~leted its consideration of the matter. 

C This memorandum is addressed to the report of the Committee on Administration 

of Justice on the other four items, discussing them in the ordar in which they 

c 

appear therein. 

Study No. 7 - OppOSition on ground of convenience of witnesses to 

motion to change venue. 

The Southern Section agreed with the commission. The Nortbern Section 

did not and would leave the law as it stands. 

JIll of the arguments stated by the Northern Section for leaving the 

law as it stands were considered by the commission when this matter was before 

it. Indeed, they are the arguments which have always been stated in favor of 

the present rule (see discussion at pages 4-10 of staff report). Counter 

arguments which the commission found persuasive are stated at 25-27 of the 

staff report. 



c 

~" 

-
One point made by the Northern Section, that the defendant has a right 

to have the question of where the case is to be tried decided by a Judge in his 

own county, seems questionable. The question in a particular case ought to be 

decided the same V8¥ by any Judge in any cOlDlty. It is at least doubtful that 

the defendant should be entitled to any "break" which might be thought to arise 

out of the fact that the question is tried before a local judge. 

Stut\Y No.2 - Judicial no~e of the law of foreign coun~.!.. 

The Committee on Administration of Justice agrees in principle with the 

commission but the Northern and Southern Sections have made the following 

suggestions for our consideration: 

1. That the "advice of persons learned in the subject matter" - i.e., 

L in the foreign law - should be received in open court or at least be made a 

c 

matter of record in the proceeding. 

Comment: The "open court" suggestion would seem to indicate that the 

Committee on Administration of Justice is thinking in terms requiring recourse 

to the use of the expert witness when information relating to foreign law is 

desired by the court. We had, I believe, wanted to avoid limiting the court to 

this formal method of acquiring information - e.g., to authorize the Judge to 

consider a letter written by an otticial of a foreign country, a member of our 

own state Department, or a foreign scholar (See discussion at pp. 19-21 of staff 

report). It seems likely that in many cases it would be prohibitively expensive 

to bring the learned person to a California courtroom. 

The alternative suggestion of the Southern Section that the "advice" 

be made a :'lI8.t-ter of record may be meritorious. This could be done by substituting 

-2-
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C for the underlined portion of the next to last paragraph in the proposed statute 

the follOWing: 

c 

c 

The court ma,y als.2...!&sort to the advice of persons learned 
in the subject matter. When such advice is received 
through a cCl!!l!!Pmication not made inth!en court a copy of 
the cOlllllUllication or the substance reof 8hiIii be maae 
a matter of record in the proceeding. 

The Committee on Administration of Justice's third suggestion is also 

considered here - i.e., that our proposed amendment of Section 1875 authorizing 

the courts to resort to "the advice of persons learned in the subject matter" 

goes beyond the scope of our study .in that it would apply to all matters of 

which the courts are authorized by Section 1875 to take judicial notice. The 

observation is accurate. r.tY recollection is that we drafted the section as we 

did advisedly even though we had not made a study of Judicial notice generally. 

If we Wish to confine the proposed changes in the statute to the foreign country 

law problem, this could be done by amending our proposed revision of the next 

to last paragraph of Section 1875 to read "and, in cases arising UIIder 

subdivision 4 of this section, to the advice of persons learned in the subject 

2(a). That the word "tacts" be deleted from the opening sentence of 

C.C.P. § 1875 to avoid ~ possible ambiguity as to the effect of the amenc1ments 

which we propose. 

Comment: This seems to be a good suggestion. 

2(b). That the proposed legislation expressly state that an issue as 

to the laY of a foreign country is an issue of law and not of fact in all courts. 

Comment: Presumably, the Committee on Administration of Justice 

believes that this is necessary or at least desirable to make it clear that the 
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question is one for the trial court rather than the jury and that the appellate 

court is not bound by the trial court's finding on a question of foreign law. 

We considered proposing statutory provisions on both of these points. It was 

fi oa11;y decided, however, that the matter should be handJ.ed by simply asserting 

in the cOllllll1ssion's recommendation (p.2 ) that making foreign country law a 

matter of Judicial notice would have these effects. 

~: This also disposes of point 7 (p.5) in the ColIIm1ttee on Adminis­

tration of Justice report. 

3. This is discussed under 1 above. 

4. That there be added to proposed subdivision 4 of C.C.P. § 1875 a 

reference to the judicial interpretation of the laws and statutes referred to 

therein so that the construction would be parallel to that of subdivision 3. 

Comment: This m1gl:rt be done by adll1ng to subdivision 4 Just before 

"provided", the following "and the interpretation thereof by the highest courts 

of appellate Jurisdiction of the country or political subdivision whose law is 

involved. " But for the fact that subdivision 3 is so drafted, this language 

would, I should think, bardl¥ be necessary for surely the California courts 

would consult relevant foreign country decisions in attempting to ascertain the 

foreign law. However, the COIIIIII1ttee on Administration of Justice suggestion 

that if subdivisions 3 and 4 are different on this point same ambiguity may arise 

probably bas same merit. 

If we should decide to amend subdivision 4, two questions arise: 

(1) How shall we define the Jurisdiction or Jurisdictions whose court 

decisions DBY be consulted? It DBY be that in some foreign countries, as 

C distinguished from the United states, the national courts can overrule an 
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interpretation of the law of a political subdivision bW the subdivision's own 

courts. If so, perhaps we should say something like "and the interpretation 

thereof bW the highest courts of appellate jurisdiction having power authori­

tatively to interpret them". 

(2) Shall we contine our courts to the decisions of the highest courts 

of appellate jurisdiction of the foreign country? ~ not include at least all 

courts of appellate jurisdiction, thus including foreign equivalents of our 

federal Courts of Appeals and our California District Court of Appeal? ~ not 

also include the decisions of trial courts or at least those of general juris­

diction? 

5. That the phrase "political subdivisions of foreign countries" msy 

be uncertain. 

Comment: I do not believe that the courts woUld be troubled bW this. 

6. That the proposed provision requiring that reasonable notice be given 

when a party intends to ask that Judicial notice be taken of foreign countr,y law 

shoUld be "amplified." 

Comment: This suggestion is not cl~. Apparently the Northern Section 

is apprehensive that the notice required to be given under the proposed 

provision will not be given sutticiently in advance of trial to permit the other 

parties adequate time to prepare on the foreign law issue. This will, depend, 

of course, on haw the provision is administered bW the courts. The cOllllllission's 

view was that the matter would best be handled by giving the courts a flexible 

statute to work with. 

If the Committee on Administration of Justice point is thought of 

sufficient ~ortance to require some modification of the prqposed revision of 

~5-
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\.... Section 1875, this might take the form of a requirement that notice be given in 

c 

c 

all cases in the pleadings or a requirement that notice be given in all cases not 

less than 30 (or 60 or 90 or 120) days prior to trial. Both of these approaches 

would seem to be more rigid than is necessary to accOll!Plish the desired result. 

1. This is discussed under 2(a) above. 

8(a). Comment: The proposed J.aDsua8e change does not seem to be clearly 

superior to the J.aDsua8e which we drafted. 

8(b). That the proposed last paragraph in Section 1875 be deleted. 

Comment: The Northern Section is apparently of either or both of tva 

views: (1) that foreign country lay can nearly always be ascertained; (2) that 

when it cannot the person whose case depends on foreign law should lose on the 

merits for failure to establish an element essential to his case. The 

commission's recOlllDleIldation was, I bel:l.eve, based on a different v:l.ew on both of 

these proposit:l.ons. 

It is true that the reference to the federal and state const:l.tut:l.ons 

:l.s techn:l.cally superfluous since th:l.s limitat:l.on exists independently of the 

statute and :l.s g:l.ven no additional force by it. However, the J.aDsua8e does tlag 

for both court and counsel, who might otherwise not be familiar nth them, that 

there are Un:l.ted states Supreme Court dec:l.s:l.ons precluding the applicat:l.on of 

local law to fore:l.gn facts. 

9. Th:l.s point appears to be both stated and answered in the Committee 

on ~nistration of Justice report. 

-6-



c study No. 6 - Effective date of ol'der granting a new trial. 

A. The Northern Section beJ.ieves tbet the cOlllJllission's recommendation -

that new trial orders be effective when pronounced if oral and when signed if 

written - " •••• is a retrogression toward looseness and indefiniteness which 

will breed controversy". It would prefer a statute alODg the lines of tbet 

proposed by Professor Barrett, our research consultant. 

COIlIIIIeIlt: While I agree personally with the Northern Section, the 

commission conSidered the View- which the Section has expressed and decided 

against tbst view. 

B. The report states that the SOuthern Section agrees with the purpose 

of the amendments. However, the Section has suggested a statute so different 

from that proposed by the commiSSion that it appears that their agreement is 

C only that the matter should be clarified. 

Comment: In my opinion the ideas suggested by the Southern Section 

are not particularly helpful and would leave unsolved several problems po:lDted 

up in the research consultant's report. 

study No. 3 - Dean Man statute. 

The commission's recommendation was approved by both Sections of the 

COIIIJIIittee on .Adm1nistration of Justice. The Southern Section suggested that if 

the statute proposed by the camnission is enacted a parallel revision of 

subsection 4 of C.C.P. § 1870 should be made. 

Comment: C.C.P. § 1870 provides in relevant part: 

1870. In conformity with the precediDg proviSions, 
evidence may be given upon a trial of the following C facts: 

* * * 
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4. The act or declaration, verbal or written, of a 
deceased person in respect to the relationship, birth, 
marriage, or death of any person related by b~ood or 
marriage to such deceased person; the act or declaration 
of a deceased person done or made against his interest 
in respect to his real property; and also in Criminal 
actions, the act or declaration of a dying person, made 
under a sense of ~ing death, respecting the cause 
of his death. 

The point made by the Southern Section is not clear. The statute 

proposed by the cOllllDission would make certain hearS8iY statements of deceased 

persons admiSSible in certain actions. SUbdivision 4 of C.C.P. § 1870 JDBkes 

other hearS8iY statements of deceased persons admissible. Perhaps the Southern 

Section means to suggest expanding the categories of cases covered in sub­

division 4 or perhaps the Section would go further, as have SaDe states, and 

make ~ hearsay statements of deceased persons admissib~e. Whatever merit 
( 
\..... either suggestion ma;y have, both appear to be beyond the scope of the camrdssion's 

c 

authority, which is ~1mited to a study of the Dead Man Statute. In dealing with 

that matter, the commission was pl'operly led to make a recommendation with 

respect to relaxing the hearsay rule to offset the disadvantage to decedents' 

estates involved in repealing the Dean Man Statute. The camrdssion would not 

appear to be Justified, however, in recommending further and unrelated changes 

as to hearsay. Moreover, the entire subject will be covered in our study of the 

Uniform Rules of Evidence. 

-8-

Respectfully submitted, 

John R. McDonough, Jr. 
EXecutive Secretary 
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Report of the Northern Committee to the 

Law Revision Commission 

Re: Report of the state Bar Committee on 
Administration of Justice. 

10/8/56 

The Northern Committee met on Thursday, October 4, to consider the 

report of the state Bar Committee on Administration of Justice on those 

rec()llll1ll'Zldations previously sent to the State Bar which originaJ.l.y bad been 

considered by the Northern Committee. The Northern Committee herewith submits 

its rec()llll1ll'Zldations as to the action which the Commission should take on the 

State Bar report on these recommendations. 

!f;udy Jo. 2 - Judicial Notice of the Law of Foreign Countries 

The Committee on Adminj stration of Justice ~es in principle with 

the Commission but the Northern and Southern Sections made a number of suggestions 

for consideration by the Commission. The suggestions made and the recQDRDendations 

of the Northern Committee relating to them are as follows: 

Suggestion: 

" 1. In proposed new subsection (4) of Section 1875, it is 
suggested by the Southern Section that if the court receives 
'advice' of persons learned in the law in the subject matter, 
such 'advice' shall either be given in open court at time of 
trial or at least shall be IIBde a matter of record in the 
proceeding or action. 

'''llhe Northern Section, independently raised the same 
general question, susgesting, in effect, that 'advice' should 
be given when the court is in session." 

"3. It is noted by the Northern Section that the 
amendments would permit 'advice' of an expert where the 
lsw of a sister state is in issue; and in all situations 
where judicial notice is involved. This seems to go 

I 
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beyond the particular matter under consideration. The Northern 
Section raised the question whether such is the intent and 
whether such provisions are required." 

RecOlllDendation: 

The Northern COIIIIIittee aerees with the Northern Section and reCO!!llH!MS 

that the authorization to receive the advice of learned persons should be lim1ted 

to judicial notice of foreign country law. 

The Northern COIIIIIIittee does nat believe that the advice of learned 

persons should be received only in open court.. It believes that in IlIBDY eases 

where it would be 1mpracticabl.e to bring a learned person to California for this 

purpose it may he possible to obtain reliable information from such a person by 

correspondence. While such advice would have to be received with caution, it 

should not, we believe, be excluded. The COII!IIl1ttee does asree, however, with the 

C alternative susgestion of the Southern Section of COIIIIIittee on Administration of 

Justice that such advice should be made a matter of record in the proceeding and 

recomnends that Section 1875 so provide. 

c 

Accordingly, the Northern COIIIIIIittee recCDlR!!eMs that the next to last 

paragraph ot the COIIIIIission's proposed revision of Code of Civil Procedure Section 

1875 be chanSed to read as follows: 

In all these cases the court may resort for its 

aid to appropriate books and documents of reference. In 

cases arising under subdiVision 4 of this section, the 

court may also resort to the advice of persons learned 

in the subject matter, which advice, if not received in 

open court, smU be in writing and made a part of the 

record in the action or proceeding. 
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Suggestion: 

"2. The word 'fact', at the outset of present Section 1875 
('Courts take judicial notice of the following facts'), caused. 
concern to both sections. 

"It is suggested by the Southern Section, that word 'fact' 
so appearing be deleted.; ••• " 

Recommendation: 

The Northern Committee has concluded. that this suggestion is well taken 

and recommends that in the revision of Code of Civil Procedure Section l875 

proposed by the commission the word "facts" be stricken. 

Suggestion: 

"2. It is suggested by the Southern Section ••• that the 
proposed legisJ.ation ~sJ.y state that determination of foreign 
law (i.e., law of a fore countryJ is a question of law' and not 
an issue of fact in all courts. The Northern Sect10n also suggests 
a prOVision of this type." 

"7. The Northern Section also raises the question, as 
indicated, whether the measure should not provide that fore1gn 
law 1s a matter for the court to decide; further, that no 
preslllllption of correctness on appeal would attach to the trial 
court's determination. The Section noted. that the second 
possible solution in the report of Professor Hogan was similar 
but did not appear to dispose of the question of preslllllption 
of correctuess on appeal. II 

Rec(l1!!I1PlIdat1on: 

While the reason for Southern Committee's suggestion is not entirelY 

clear, it presumably arises fran a concern that there be no misunderstanding on 

two points: (1) that in the tr1al court, the question of foreign country law is 

one for the Judge and not for the Jury and (2) that an appellate court is not 

bound by a trial court's finding as to foreign country laY but may determine the 

matter for itself. In its rec()IIIDlendation, (p.2 ) the Commission stated. its 

belief that both of these points are made clear by making foreign country law a 

subject of judicial notice. The Northern Committee has reconSidered the matter 
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but bas not reached a different conclusion. Tecbnically, a court takes judicial 

notice of all law which it applies - e.g., California law, federal law, sister­

state law. It is clear that all such questions are for the trial court rather than 

the jury a.nd. that the appellate court is not bound by the trial court's view of 

the matter. The same will be true of foreign country law once it is made a subject 

of judicial notice. Hence, the Northern COIIIIIIittee recODBDends that no action be 

taken on these suggestions. 

Suggesti~: 

"4. The Northern Section questions whether, in the reference 
to 'law and statutes' of foreign countries, there should not be 
added wording referring to 'judioial interpretations'. The latter 
phrase is used in present subsection 3 and its omission in new 
subsection (4) m1&ht give rise to ambiguity." 

P.ecommendation: 

The Northern COIIII1ittee rec=ends that no action be taken on this 

suggestion because it is not clear that such a provision would be desirable as 

applied to all foreign countries, ma.Iiy of which have judicial systems quite 

different in many respects from our own. Some questions which have occurred to 

the Northern Committee in considering this proposal are the follow1ns: (1) haw 

such a provision would appJ.y as to countries which do not follOW the rule of ~ 

deCisis; (2) whether the provision would not be unduly restrictive as applied to 

countries in which cODBDenta.ries of learned writers are more authoritative than 

judicial decisions as to what the law is; and (3) whether a provision 11mitinS 

recourse to the decisions of the appellate courts of highest Jurisdiction would 

make sense as applied to foreign countries. The Northern Committee believes that 

the matter is sufficientJ.y covered in the next to last paragraph of the COIIIIlission' B 

proposed revision of Code of Civil Frocedure Section 1875 which authorizes the 

courts in all cases to resort for aid to "appropriate books or doc\lll1ents of 
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reference"; ~ books conta1n:Lns the judicial decision of fore1sn country 

courts would be included in these. 

Suggestion: 

"5. The Northern Section also noted the phrase 'poJ.itical 
subdivisions of' foreign countries' may be uncertain. Will it be 
given a technical meaning?" 

Recommendation: 

The Northern Ccmn1ttee recommends that the Commission take no action on 

this suggestion. The language referred to is taken fran· the Model Judicial Notice 

of Law Act. The Committee feels that the Commission has chosen the broadest and 

most appl'opriate phrase to express its idea. The only way to further clarify the 

point would be to attempt to specify the various types of political subdivisions 

included. which would involve the riak that certain types of governmental entities 

\..... would be inadvel"tently omitted. The COIIIIIIittee is confident that the courts Will 

apply the provision broadly and sensibly rather than technically. 

Suggesti£!!: 

"6. The Northern Section was of' the view that the words 
'reasonable notice' in provisions requir:Lns a party to give such 
notice if he asks that judicial notice be taken, should be 
amplified.. Frequently, considerable time is required. for 
preparation on the issue of foreign lav." 

Recommendation : 

The Northern Collllllittee recOlllllellds that the COIIIIIIission take no action on 
, 

this suggestion. Apparently the Northern Section of' CAJ is concerned. that the 

notice will not be given in suf'f'icient time for counsel to prepare on the foreign 

lal1 issue. This will depend, of course, on how the provision is administered 

by the courts. The Northern Committee believes that it is sounder to give the 

c courts a flexible statute to work with than to impose a rigid notice requirement -
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e.g., by requiring the matter to ~e set forth in the pleadings. The language 

in the proposed revision is taken from the Uniform Judicial Notice of Foreign 

Law Act. The Committee does not believe that it is possible to draft a more 

specific provision which would nevertheless be sufficiently broad to enCOlJ!PUs 

the many situations in which it 1IJB;y be desirable to take account of foreign 

country law in deciding a case. 

Suggestion: 

"B. In regard to the proposed provisions in the last 
paragraph of Section lB75, i.e., that it the court is unable 
to determine what the foreign law is, it ~, as the ends ot 
Justice require, either apply the law of this state or dismiss 
the action without prejudice: 

"(a) These provisions met with the approval ot the 
Southern Section, which suggests a minor re-arrangement ot 
language. The tirst clause would read 'If the law ot a 
toreign country or a political subdivision of a foreign country 
is not determ1nabJ.e, the court 1IJB;y,' etc." 

ReCODll!endation: 

The Northern Committee recommends tbat the CCIIIIlIission take no 

action on this suggestion. The COmmittee believes that the language suggested by 

the Southern Section ~ ca.rry a different meaning. or at least a different 

emphasis, than the language proposed by the CCIIIIlIission and that the latter more 

precisely expresses the idea the Commission has in mind. 

Suggestion: 

"B(b). The Northern Section believes that the entire 
paragraph should be deleted.. It believes that litipnts are entitled 
to a determination of the question of toreign law by the court and 
the court should make the determination. If the trial court is 
wrong, it is stated, appellate review is available." 

Recommendation: 

The Northern Committee recallllSnds that the Commission take 

no action on this suggestion. It is not completely clear why the Northern 
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r Section believes that the proposed last paragraph of Section 1875 should be 
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deleted. Apparently, the Northern Section is' ot either or both of two views: 

(1) that foreign cOlmtry law can nearly always be ascertained; or (2) that when 

it cannot the person whose case depends on foreign law should lose on the merits 

for failure to establish an element essential to his ease. The Commission's 

proposed revision· is based on a different view of both these propositions. 

With regard to the first proposition, the Northern Committee believes that 

the research consultant's report shaws that it is not always possible to ascertain 

the law of a foreign country on a specific point even after dUigent effort. 

This has been the experience of the New York and Massachusetts courts and there 

is no reason to assume that the situation will be different in Calif'ornia. With 

regard to the second proposition, the Northern COmmittee believes that the 

COIIIIDission's proposed revision is the best solution to the problem of' what a 

C court should do when it is unable, through its own efforts and with the assistance 

of counsel, to determine the applicable foreign country law. .!be Committee 

c 

believes that it is unnecessarily harsh in such a case to decide the case on the 

merits asainst the party having the burden of' showing what the f'oreign country 

law is. This was the result in the recent case of' Walton v. Arabian American 

au Co., 233 F.2d 541 (2d Cir. 1956) decided under the New York law, and it is 

an injustice which the Commission's proposed reviSion will avoid. 

One course of' action available to a court in some cases under the 

COIlIDIission' s proposed revision is to decide the case under the applicable 

C&llf'ornia law. This is what the cal1f'ornia courts are doing at the present time 

in all cases by the use of a highly questionable presUlJl.P1;ion that the foreign 

country law is the same as cal1fornia law •. The second course of action authorized 

by the COIIIII11ssion' s proposed revision, however, goes beyond the present practice 
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c and gives the court power to dismiss the action without prejudice if it concludes 

that the case either can constitutionally be decided or should be decided only 

Imder the foreign country law. The Northern COIIIIDittee believes that this broad 

grant of discretionary power is a better solution to the problem than either 

the present law or the rule appUed in the walton case. 

Suggestion: 

"8(b). The Northern Section also believes that the wording 
referring to state and federal constitutions, in this paragraph, 
is superfluous." 

The Northern COIIIIDittee recommends that the Commission take no 

action on this suggestion. Although the reference to the federal and state 

constitutions is tecbnically superfluous, it does call the attention of both 

'_~ court and counsel to the fact that there are United states SUpreme Court decisions 

precluding the application of local law to facts occurring in a foreign country. 

Suggestion: 

"9. The Southern Section called attention to the fact that 
this Committee recO!JRJ\llllded the substantial revision of Probate 
COde Sec. 259, et seq. (July-August, 1956 Journal, p. 310). The 
amendment to Section 249.1 recommended by the Commission (see above), 
would be inconsistent with certain provisions of the revision of 
Section 259, et seq., recOlllllended by this Committee. Note: The 
Board of Governors later determined not to sponsor the reviSion of 
Probate Code Sec. 259, et. seq., at the coming session of the 
Legislature, as the Commission has the subject matter on an Agenda." 

Recommendation : 

The Northern Committee reOQl!!l!!ellds that the Commission take no 

action on this suggestion since the facts stated in the'"'Note", above, eliminate 

the problem referred to by the Southern Section. 
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Suggestion: 

",--~ 

Study No. 6 - Effective Date of New Trial 

Orders 

"The Northern Section of this Committee is of the opinion that 
the present case l.s.w is preferabl.e end, stating: 

The Section does not approve the amendment of C.C.P. 
660 proposed by the California. law Revision Commission; 
instead it believes that the modern case law is preferabl.e 
and that the new trial order to be effective should be 
either a written order si8ned and. filed or en order 
entered in the minutes, within the 60-da;y period. (It 
may be noted that this 1s substs.nt:lal.J.y the proposal of 
the Commission's research assistant. See "A study relating 
to effective date of new trial orders in relation to 
Section 660 of the Code of Civil Procedure", pp. 23 and 27.) 

The Section believes this alternative is preferabl.e 
because 1t establishes a defin1te, orderly, and clear record. 
It ms.kes for en easily identif1ed action. It is consistent 
with general pract1ce on other types of orders and with 
the effect1ve date ot new trial orders tor the purposes 
of appeal. On the other hand,1;he Commission's proposal 
often will leave open the determ1nation of when the Ju4ge 
ms.de the order. It 1s a retrogression toward looseness 
and. indef1niteness which will breed controversy. 

"The Southern Sect10n of this Committee approves the purpose 
ot the amenaments but suggests that the proposed amendment be limited 
to the purpose sought to be acccmp11Bhed. 

The Southern Sect10n also suggests the following principle: 

Expirat10n of the 6o-da;y period shall not auto­
mat1cally determ1ne a motion for a new tr1al where 
(a) en order granting the mot1on in whole or in 
part has been entered; or (b) MS been orally 
pronounced within the 6o-da;y period in open court 
in the presence of the parties, unless, in the 
latter event, a written order or minute order 
granting the motion in whole or in part MS not 
been entered within da;ys of the expiration 
of the 6o-da;y per1od~ 

The Southern Sect10n also suggests the following: 
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Recommen~~: 

-

In respect to an order granting the motion, it 
shall be deemed to have been determined on the 
date of the entry of the written order or minute 
order to that effect." 

The Northern Committee refers this matter to the Commission without 

recommendation on the merits but with a recommendation that the entire Commission 

re-examine its recommendation to the Legislature in the light of the views of 

practicing attorneys reflected by the susgestions of the state Bar. 

Respectfully Submitted, 

Mr. Bert W. Levit, Cba1rman 
Mr. Thomas E. stanton, Jr. 
Professor Samuel D. Thurman 
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Report of the Southern Committee to the 

Law Revision Commission 

Re: Report of the State Bar Committee on 
Administration of Justice 

OCT ~ 1956 

The Southern Committee met on Saturday, October 6, to consi­

der the report of the State Bar Committee on Administration of Jus­

tice on those recommendations previously sent to the State Bar which 

originally had been considered by the Southern Committee. The South­

ern Committee herewith submits its recommendations as to the action 

which the Commission should take on the State Bar report on these 

recommendations. 

Study No. 3 - Code of Civil Procedure 

Section 1880 - The Dead Map Statute 

Suggestion: 

"The Southern Section, in addition to approving 
the principle and recommendation, suggested that 
if proposed Section Itt80.1 is enacted. subsec­
tion (4) of C.C.P. 1870 should also be amended 
to conform to the liberalization provided by Sec­
tion 1880.1." 

Recommendation: 

The Southern Committee recommends that the commission take 

no action on this suggestion. The Southern Section's recommenda­

tion is not clear; it may be that the categories of cases covered in 

<: Code of Civil Procedure Section 1870 (4) should be expanded or that 

the commission should go further and recommend that all hearsay 

--------- ---
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c: statements of deceased persons be made admissible. Whatever merit 

either suggestion may have, both appear to be beyond the scope of 

the oommission's authority, which is limited to a study of the Dead 

Man Statute. In dealing with that matter, the oommission was proper­

ly led to make a recommendation with respect to relaxing the hearsay 

rule to offset the disadvantage to decedents' estates involved in 

repealing the Dead Man statute. The commission would not appear to 

be just11'ied, however, in recommending further and unrelated changes 

as to hearsay. Moreover, the entire subject will be covered in the 

study of the Uniform Rules of Evidence. 

c 

c 

Study No. 7 - Retention of Venue 

for Convenience of Witnesses 

Suggestion: 

"The Northern Seotion opposed the proposed amendment, 
stating: 

'The Section disagrees with the proposal and 
favors the present law. It believes that there is 
merit in the argument in support of the present rulel 
That an adequate and reliable determination of the 
oonvenience of witnesses issue cannot be made until 
the case is at issue. The proposed change would 
lead to an argument on the need tor witnesses in sup­
port of pleadings not yet in existence. When answer 
is filed there is a reasonably clear situation pre­
sumably carefUlly developed by the pleading process. 
This is actual and real. The proposal would create 
an a~ificial situation at a premature state of the 
proceedings for the court to rule on'. 

'Moreover, the plaintiff has himself selected 
the wrong court in the first place. It there be' some 
procedural difficulty, it is of plai~titt's choosing. 
The fact that he started the action in the improper 
county should not be used as leverage for changing an 
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-, 
existing practice based upon entirely sound reasons 
and the substitution therefor of a kind of hypotheti­
cal case upon which the court may dispose of the con­
venience ot witnesses question. 

'Finally, the am~dment would. to sOllIe extent 
impair the right of the defendant to his venue. T~t 
is, to have the case tried at his residence and it 
not tried there. to have the question of where It is 
to be tried, determined by the judge in that e lIlty. 
Again. because the plaintiff improperly cODlllenced the 
action this right should not be invaded.' .. 

Rec9l!!!!!ndati9D: 

The Southern Committee recommends that the cODlllission take 

no action on this suggestion. Allot the arguments stated by the 

Northern Section tor leaving the law as it standswere considered by 

the commission when this matter was before it. The Southern Com­

mittee believes that this is simply one of two possible ways of 

Viewing the matter and recommends that the cOlllllission remain firm 

in its conclusion that the counter arguments are more persuasive 

than those stated by the Northern Section. 

Respectfully submitted, 

Stanford C. Shaw, Chairman 
JobI:l D. Babbage 
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