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Agenda for Meeting of Law

Revision Commisaion

October 12 and 13, 1956 -
e

Minutes of September meeting (enclosed).

Report on 1957-58 budget.

Study No. 36 - Condemnation Law and Frocedure (See Memorendum No. 1 enclosed).

Study No. 5 - Probate Code Section 201.5 (a letter and attachments and &

revised reccmmendation of the commission relating to this matter were sent

to you on October 3. Please bring this materisl with you to the meeting).

Study Wo. 3 - Dead Men Statute (See Memorandum No. 2 enclosed; pléase bring

with you also the recommendation of commission on this study).

Fish and Game Code -

(a) Presentation by Legislative Counsel staff members of policy questions
for decision by commission.

(b) Discussion of replies to certaln communications received by commission
(meterial relsting to these will be sent later or given to you at the
meeting).

Northern and Southern Committee reports on report of State Bar Committee

on Administration of Justice on commission recommendstions (enclosed). Please

bring with you also the CAJ report (sent to you prior to September meeting),

memorsndum of BExecutive Secretary relsting thereto sent to you cn October 2,




and the reccmmendations of the commission on Studies Nos. 2 (Judicial Notice
Foreign law), 6 (Effective Date of Orvder Granting New Trial), and 7 (Retention
Venue for Convenience of Witnesses).

Agerds {See Memorandum No. 3, enclosed).




MINUTES OF MEETING
oF

OCTORER 12 and 13, 1956

Pursuant to the call of the Chairman, the Law Revision Comuission

ret on October 12 and 13 at San Francisco, California,

PRESENT &

Mrs Thomas E. Stanton, Jr., Chairman
Mr, Jobn D, Babbage, Vice-=Chairman
Honorable Jess H. Dorsey

Honorable Clark L. Bradley

Mre. Bert W. Levit {October 12)

Ire 3tanford C, Shaw

ilr. John Harold Swan {October 13)
Professor Samuel LI, Thurman

Mr, Ralph N. Kleps, ex officio

ABSBENT :
¥re. Joseph A. 3all

kre John K. YcDonough, Jr., the Executive Secretary of the commission,
and lrs, Virginia B. Nordby, the Assistant Bxecutive Secretary, were mresent on
both days,

The minutes of the meeting of September 20 and 21, which had been
distributed to the members of the commission prior to the meeting, were unani-

mously approved.
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1., ADMINISTRATIVE MATTERS

A. Report on 1957-58 Budpets; The Executive Secretary revorted that

Mr. Harkness of the Departuent of Finance had approved the comnission's pro-

posed budget for fiscal year 1957-58, including the j5,000 item in the research

budget for studies which may be referred to the commission for study by the

Legislature even though not recommended by the conmissions

Bs Reference of Commission Studies and Recommendations to Judicial

Council: The Chairman reported that he had sent to Mr. Chief Justice Gibson,
as Chairman of the Judicial Council, copies of the commission's recommendations
and the reports of the commission's research consultants on all studies which
had been completed, with a covering letter explaining that they were sent "for

your information,™

Cs Arrangements with Research Consultant on Study io. 36 (Condemna-
tion)s The Executive Secretary reporfed that, pursuant to the direction of the
commission at its last meeting, the Southern Committee had met with Mr. Stanley
Burrill to discuss the condemnation study further. Mr, Burrill had brcﬁght
with him a nreliminary list of problems which might be included in the study.
Copies of this list were distributed to the members of the comnission priortsthe
meeting.) Mre Burrill had told the Southern Committee that he would not be
able to begin work on the study until about January 1, 1957, that he would try
to have his research report completed by March 1, 1957, and that he would be
agreeable to an outside deadline of July 1, 1957+ HMrs Burrill had stated that
he is willing to let the commission determine hié corpensation on a basis com-
mensurate with that paid to other consultants for similar work and to regard the
balance of his services as a public service, The Southern Committee resached no

conclusion as to the amount of compensation the commission should pay Mr. Burrill.
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Af'ter the commission had discussed this matter it was decided that
the preliminary list of problems lfr. Burrill sutmitted was not sufficiently
comprehensive and integrated to give the comnission a clear enough idea of the
scope of this study to furnish a basis for deciding the compensation which
ghould be paid for it. The commission therefore directed the Executive Secre-
tary to write Yr, Burrill and request that he prepare for consideration by the
Southern Comnittee, an outline of a nroposed study showing the development of
the written report which he would prepare in sufficient detail to be under-
standable to a group of attorneys who do not have extensive background in con-
demnation law and procedure. It was also decided that lMr, Burrill be requested
to indicate how this study might be dlvided into two parts should it prove
necessary to make two contracis, one executed now and charged to fiscal year-

1956-57 and the other executed next year and charged to fiscal year 1957-58,

Df Cover for Study Pamphlets: The Assistant Executive Secretary
stated that a gquestion had arisen as to the type of cover which should be used
on the pamphiets containing the commission's recommendations and studies. One
of three typéé of cover could be used: (1) At no additional cosi, 2 cover of
the same color and weight as the rest of the paper 1in the pamphlet might be
useds (2) The cover could be the same welght as the rest.of the paper, but a
light blue in color. This would cost an additional $22,00 for every study, or
$396.00 for the entire series. (3) The cover could be a heavy weight light
blue paper the same as that useqd for the commission's anpual reports., This
would cost an additional $630.00 ($35.00 for every study). After the commis-
sion had discussed the matter a motion was made by Mr, Shaw, seconded by Senator
Dorsey and adopted that a light-weight, blue cover be used,
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2. AGENDA

The commission considered a mumber of suggestions for revision of the

law which had been received from members of the Bench and Bar or prepared by

¥

the staff., The following action was taken:
Immediate Study: The commission decided that the following items
should be placed on the tentative list of Topics Selected for Immediate Study:

A study to determine whether the law relating to the rights
of a good faith improver of property belonging to another should
be revised, /Buggestion Nos 155(1

A study to determine whether Civil Code Section 1698 should.
be repealed or revised. /Suggestion No. 178 7

A study to determine whether the pfinciple of equitable estoppel
should be availables_against govermnmental entities in certain cases.
[Suggestion Mo, 176/

A study to determine whether the provisions of the Penal Code
relating t o arson should be revised. ﬁuggestion No. 132(8_7

A study to determine whether the law relating to the doctrine
of matuality of remedy in suits for specific performance should
be revised. /Suggestion No. 1777

A study to determine whether partnerships and unincorporated
associations should be permitited to sue in their common names,
[Suggestions No. 169{l) and 1947

A study to determine whether a former wife, divorced in an action
in which the court did not have personal jurisdiction over both
parties, should be permitied to maintain an action for support.
[Buggestion ¥o. 19 _

A study to determine whether Section 7031 of the Business and
Professions Code, which precludes an unlicensed contractor from
bringing an action to recover for work done, should be revised,
[Suggestion No. 158(2)7

A study to determine whether the law respecting the rights of a

lessor of property when it is abandoned by the lessee should be
revised, /Suggestion No, 1937
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A study to determine whether intrafamily tort immunity should
be abolished. /Suggestion No. 186/

4 study to determine whether a wife should have the right to f
recover for loss of consortium caused by injury to her husband. 5
/Sugzestion No. 151/

‘4 study to determine whether minors should have a right to
counsel in juvenile couri proceedings. Zﬁhggestion Noe 1ﬁg7'

A study to determine whether the law relating to the right of
the purchaser under a conditional sale contract to redeem property
repossessed should be revised. /Suggestion No. 181/
The Chairman and the Executive Secretary were authorized to choose
from these topics and the topics previously placed on the tentative immediate
study list a final calendar of topics selected for study to be included In the
comnissionts 1957 report to the Legislature,
Be Consolidate: The following items were consolidated:

Sugpestion No, Consolidated with ;
129(1) 1955 Topic 10 (Small Claims
Court Law) |
169(5) Study No. 34 (Uniform Rules
of Evidence)

C. Postnoned: The commission considered but deferred final decision
on Suggestions No. 172 and 188.
De HNot Accept: The commission decided that the following Suggestions
should not be accepted for study: |
170(2) 187 |
170(6) 190
The commission decided that Suggestion Nos 170{2) should be referred
to the State Bar, |




. 3. CURRENT STUDIES

Study No., 2 -- Judicial Notice of the lLaw of Foreign Countries: The
The commission considered the Report of the State Bar Committee on Administretion
of Justice and the Report thereon by the Northern Committee of the commission,
relating to the commission's recommendaticn ocn Judiciael notice of the law of
foreign countries. The following action wae teken:

A motion was made by Mr, Thurman and seconded by Mr., Shaw that the
proposed revision of Code of Civil Procedure Section 1875 be chenged to read as
follows:

In all these cases the court may resort for ita aid
to appropriate books and documents of reference. In
cases arising under subdivieicn 4 of this section, the
court may also rescrt to the advice of persons learned
in the subject matter, which advice, if not received in

open court, shall be in writing and made a part of the
record in the action or proceeding.

The motion carried:
Ayes -- Babbage, Bradley, Dorsey, Shaw, Thurman
Noes -- [Kone

A motion was made by Mr. Thurman and seconded by Mr. Shaw that the
word "facts" -'be deleted from Secticn 1875 in the commission's proposed revision.
The motion carrled:

Ayes -- Ba'b‘nag_e, Bredley, Dorsey, Shaw, Thwrman
Roes -- Xone
The commission decided to take no action on the other suggestions made

- by AT regarding this study for the reascns suggested by the Northern Committee.




Study Ro. 3 -~ Dead Man Statute: The commission ccnsidered the

report of the Stete Bar Committee on Administration of Justice and the report
thereon by the Southern Committee of the commission relasting to the commission's
reccmmendation on the Dead Man Statute, After the matter had been discussed,

a motion was made by Mr, Shaw, seconded by Mr., Babbege, and adopted, that no '
action be taken on the CAJ suggestion for the reasons stated in the Southern .
Comittee report.

The commission elso considered a change in proposed Section 1880.1 of
the Code of Clvil Procedure recommended by the Scuthern Camittee on the
suggestion of Mr. Stanton. A motlion was mede by Mr. Babbage and seconded by
Mr. Shew that Section 1880.1 be amended to read as follows:

1880,1. No written or oral statement of a person of
unsound mind incapable of being a witness under subdivieion 1
of Sectlon 1880 of this code made upon his persounal knowledge
and at a time when he would have been a competent witness
shall be excluded as heersay in any action or proceeding
by or sgainst such person or by or ageinst any person in his
capecity as the successor in interest of such person of
unsound mind.

No written or oral statement of & deceased person made
upon his personsl knowledge shall be excluded as hearsay
in any action or proceeding:

{a) For the probate of the will of such deceased person;

(b) By or sgainst the veneficliary of a life or accident
policy insuring such decessed perscn, arising out of or
relating to such poliey;

(c) By or sgainst any person in his capacity as
representative, heir, or successor in interest of such
deceased person.

The amoctlcn carried:

Ayes -- Babbage, Bradley, Dorsey, levit, Shaw, Stanton, Thurman

Keoces == Heone

MR
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Study No. 5 == Probate Code Section 201.5: The commission considered
a revised draft of the Recommendation relating to ﬁhia study which had been
prepared by the Chairman, the Executive Secretary and Professor Thurman, in
consultation with Mr, Harold Marsh, the Research Consultants A motion was made
by Mr. Babbage and seconded by ifr. Levit that the Recommendation be approved
as revised. The motion carriasd:-
Ayes -- Babbage, Bradley, Dorsey, Levit, Shaw, Stanton

Noes -- None
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Study No, 6 - Effective Date of New Tria) Orders: The commission

considered the Report of the State Bar Committee on Administration of Justice
relating to the commission's recommendation on this subject, The Northern
Committee had recommended that the commission re-examine its Recommendation to
the Legislature in the light of the views of practicing attorneys reflected in
the suggestions of the State Bar, After the commission had discussed the matter,
it was agreed that the sentence to be added to Code of Civil Procedure Sedtion
660 by the commission's proposed revision should be amended to read as follows:

"A motion for a new trial is determined within the meaning

of this section when (1) an order ruling on the motion is first

entered in the minutes or (2) a written order ruling on the

motion ig signed by the judge. Such determination shall be

effective even though the order directs that a written order be

prepared, signed and filed." '

Ayes =-- Babbage, Bradley, Dorsey, Stanton, Swan

Noeé - Shawr

T e ey T bR ] 8 AN b L A



Study No, 7 =- Retention of Venues The commission considered the

Report of the State Bar Committee on Administration of Justice and the Report

of the Southern Committee of the commission relating to the commission's recom-
mendation on this subjects A motion was made by Mr, Swan, seconded by Mr, Bab-
bage, and adopted, that no action be taken on the CAJ suggestion for the reasons

stated in the report of the Southern Committee.

=10=
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Study No. 18(L) —~ Fish and Game Code: Mr. Kent DeChambeau, Deputy

Legislative Counsel, was present at that part of the meeting on October 12
during which the proposed revision of the Fish and Game Code was considered,

The Legislative Counsel stated that he had reviewed carefully the

recommendations of the Department of Fish and Game and the Fish and Came Comw

mission concerning the draft code, as well as the comments on those recommen=-

dations by his staff, the Horthern Committee and the Chairman of the commission,

and that he was prepared to present to the commission for its decision those

matters in the draft code which either he or the Chairman or the Northern Com-

mittee recommend be considered and decided by the commission. This precedure

was agreed upon and the legislative Counsel thereupon presented a number of

questions relating to the draft code. A record of the action of the commission

on the matters presented was kept by the Legislative Counsel.

There being no further business the meeting was adjourned.

. Respectfully submitted,

John R. McDonough, Jre
Executive Secretary
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COPY COPY
CALTPORNIA IAW REVISION COMMISSION '

August 22, 1956

¥r. Thomas E. S‘l:-a.n‘l’-on, Jr,.; Chairman
Californie Iew Revision Commission
11) Sutter Street

San Francisco, California

Dear Tom:

I enclose & copy of & suggested modification of proposed Section 201.8
of the Probate Code which Sam Thurman and I bave drafted pursvant to the
instruction of the conmissicn. At the July meeting the commission took its
final action on Section 201.5 of the Probate Code, subject to a revision of
Section 201.8 to provide for the situation where the spouse acguiring 201.5
property uses it to purchase life insurance, naming scmecne other than his
spouse as beneficiary, The revision wes left in your bands, Sam's and mine,
Accordingly, we sutmit the draft for your consideration.

When Sam and I went over Section 201.8, we decided to suggest certain
other changes in it. The draft enclosed shows Iin strike-out and wunderline the
changes proposed to be made from the section ms it appears in the draft
recammendation of the commission dated June 16, 1956. Owr comments on them
are as follows: :

1. The change made in the second line of SBection 201.8 is self-
explanatory and eppeers to be desirsble.

2. The chenges made in subsections (a), (b) apd (c) bring the language
of these subsections more nearly into line with that of the parallel provisions
of the Revenue and Taxetion Code.

3. Subsection (f) is new and is intended to cover the life insurance
5itua'biono

I have come to have some doubt a8 to whether any of the material in
proposed Section 201.8 after the first paragraph is desirable. The several
subsections of the second paragraph are, of course, intended to give ithe
courts some indication, by way of illustration, of what we are driving et
without limiting the scope of Section 201.8 to the seversl situations set
forth. It is intended that all of the gualificetions set forth in the first




Mr. Thomas E. Stanton, Jr. -2 August 22, 1956

paregraph of the proposed section be applicable to the iliustrations set

forth in the second peragraph -- e.g., that the transfer is of 201.5 property,
that the transferor did not receive in exchange a consideration of substantisl
value, ete. -- but is this wholly clear? In the case of subsection (f) we have
provided that the swrviving spouse may require the beneficiary to restore one
half of the insurance proceeds to the estate rather than giving the surviving
spouse the right to geo egainst the insurance company. This was done in part

to forestall possible opposition to the section by the insurance lobby. It
tends to illustrste some of the problems we may be getting into -- perhaps not
fully apprecilated in other cases -- by attempting to enumerate particular
situations to which proposed Section 201.8 is intended to apply. Perhaps it
would be better to merely set forth the principle inveclved in the first paragraph
and let the courts determine its application to various situations as the cases
arise,

We would appreciate it if you would look over the enclosed draft and
give us your ideas on it and on the questions raised in this letter as scon
as you convenlently can so tlmt we can send this study on to the printer.

Sincerely yours,
John R. McDonough, Jr.
JRM:fp

cc: Professor Samuel D. Thurman
Mr. Harold Marsh




SUGGESTED MODIFICATION OF PROPCSED SECTION 201.8
CF THE YROBATE CODE, DRAFTED BY MESSRS. THURMAN
AND MCDONOUGH

(Material added to the draft Report and Recommendation of the
Law Revision Commigsion dated June 16, 1556 is underlined;
material deleted is shown in strike-out,)

201.8 Whenever sny married person dies domiciled in this state having

made & transfer to a person other than the surviving spouse, without receiving in
exchange a conslderation of substantiel value, of property in which the swrviving
spouse had an expectancy under Section 201.5 of this code at the time of such
transfer, the swrviving spouse may require the transferee to restore to the
decedent's estate one half of such property, its value, or its proceeds, if the
decedent had & substantial quantum of ownership or control of the property at
death. If the decedent has provided for the surviving spouse by will, however,
the spouse cannot require such res'bﬁration unless the spouse has made an irrevoc-
able election to take against the will under Secticn 201.5 of this code rather
than to take under the will. All property restored to the decedent's estate
hereunder shall go to the surviving spouse pursuant to Section 201.5 of this ccde
as though such transfer had not been made,

Transfers to whiéh this section is applicable include but are not limited
to the following:

{a) .A. transfer intended to take effect in possessicn or enjoyment at
or after the death of the traneferocr;

(‘5) A transfer under which the transferor expressly or impliedly

reserves for his life $he an income or interest in frem the property transferred;




)

(c) A transfery~in-trust-er-othewvise, as to which the transferor had
at death a power ef-revesation to alter, amend, revcke, or terminate either alone

or in conjunction with a person or perscns not having e substantial interest
adverse to such revocation;

{d) A transfer in joint tenancy in which the transferor was at death one
of the joint tenants;

(e) A trensfer to e benk or similar depository in the joint names of
the transfercor and one or more other persons, payable to the swrviver, to the
extent of the balance of the account remeining st the death of the transferor if
the account was then in the joint names of the transferor and cne or more other

persons,

{(£) A transfer mede to purchase insurance on the life of the transferor
if the transferor possessed at his death incidents of ownership with respect to

such insurance, In such case the surviving spouse may requirs the insurance

beneficiary to restore to the decedent's estate one-half of the insurance proceeds.
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COPY cory
CALIFORNIA LAW REVISION COMMISSION

September 12, 1956

John R, McDonough, Jr., Esq.
Etecutive Secretary

Law Revision Ccomission
School of Law

Stenford, Celifornia

Re: Probate Code Secticn 201.5 et. seq.
Deaxr John:

This will answer yocur letier to me on the sbove subject deted August 22,
1956 enclosing a suggested redraft of proposed Section 20L.8 of the Prcbate Code.

I concur in the change referred to in Paragrsph 1 of your letter.

I concur in the changes affecting subsections (a) and (b) referred to in
Paragreph 2 of your letter. With regerd tc the change affecting subsection {c),
I question the desirability of extending the principle of the proposed Section
201.8 to transfers in trust where the transferor has reserved the power to alter
or amend the trust ingtrument in some inconseguential way. 8ince these enumer-
stions ere illustrative only, why not leave subsection {c) limited to cases where
a power 10 revoke is reserved? O(ne advantage of this soluticn would be to avold
the necessity of redrafting the word "revocation” at the end of this subsection.

It seems to me that the word "transfer" in the first line of proposed
subsection (e) should be "deposit”. It is not my understanding that you make a
"transfer" to & bank when you deposit money in a Joint bank account,

It also seems to me that subsection (£) would be more accurate i1f it were
revised to read as follows:

"{£) The purchase of insurance on the life of the decedent,
the proceeds of vhich are payable to & perscn other than the
surviving spouse, 1T the decedent possessed et his death incidents
of ownership with reepect to such insurance. In such case the
surviving spouse may require the insurance beneficiary to restore
to the decedent's estate one~half of the insurance proceeds."

With regerd to the doubt expressed in the next to the last parsgraph
your letter, I favor trying to devise illustrative subsections, slthough I fully




John R. McDonough, Jr., Esq. -2- September 12, 1956

appreciate the difficulties involved. Would the guestion you raise be met if the
parsgraph which immediately precedes the subsections were rephresed to read as
follows:

"Transfers in which the decedent has reteined s
substantial quantum of ovmership or control of the property
at death within the meaning of this secticon include but are
not limited to the following:"?

Yours very truly,
C /8/ Tom
THOMAS E, STANTON, JR.

TES:hik

cet Profeggor Samiel D, Thurman
Harold Marsh, Esq,
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September 13, 1956

Jon R. McDonough, Jr., Esq.
California Law Revision Commission
8chool of Law

Stanford, California

Deaxr John:

: I have read yow letter of August 22 and Tom Stanten's reply of
September 12, relating to the revised wording of proposed Section 201.8 of the
Probate Code.

With respect to the change suggested in subsections {a), (b) and {¢) to
make the language conform to that in the Revenue and Taxation Code, I think that I
was the one who originally worded those subsections the way they were and I
deliberately avoided copying the language of the State and Federal tax statutes.
The reason thet I did so was to avold suggesting to the cowrts that in interpreting
this statute they were bound by the tax decisions, scmetimes bordering on lunacy,
which have been handed dcvm by the Federal courts particularly in interpreting
these provisions of the revenue laws.,

I suppose that the only reason for copying exactly the language of the
tax statutes would be to make the tax decisions interpreting that language binding
authorities in the Interpretation of this statute. But what relevance do the
factore involved in a tax case (whitch usually boil down to the one factor of
gouging the taxpeyer) have in edjusting the equities between the surviving spouse
and the transferee of the deceased spouse?

I would suggest that before this langusge out of the revenue laws is
copied intoc this statute, e review ought to be made of all of the declsions
interpreting that langusge, both State and Federal, and an informed judgment
exercised as to whethér you really want to inecorporaste all of those interpretations
into this statute,

Sincerely yours,
/8/ Harald
Harold Marsh, Jr.

cc: Thomas E. Stanton, Jr.
Samuel D, Thurman




October 1, 1956
Memorandum to: Thomas E. Stanton, Jr., Chairman
California Law Fevision Commission

Subject: Proposed Section 201.8 of the Probate Code.

I have discussed with Sam Thurman your letter and that of
Harold Marsh in reply to my letter of August 22 relating to the sug-
gested modification of proposed Section 201.8 of the Probate Code
drafted by Sam Thurman and me. We are agreed on the following:

1. We think that Harold karsh's point, if valid, applies
to all of subsections (a) through (f) and applies to them in their
present form in the draft Report and Eecommendation as much as to
their modified form as proposed by us. Both Sam and I haye some
doubt that we should go into illustrations at all in Section 201.8, "
but if we do, we think that any language used would be so similar
to that in the Revenue and Taxation Code that the problem which
Harold envisages would arise. Our recommendation is to include the
subsections. We would include subsections {a), (b) and {d) in the
form in which they appear in cur suggested modification and sub-
sections {c), {e) and (f) in the form discussed below.

2. We have some question concerning your suggestion with
respect to subsection (d). We agree that the subsection should not
apply to transfers in trust where the transferor has reserved an
incongequential power to alter or amend the trust instrument. We
think, however, that the general requirement that the decedent have
retained "a substantial quantum of ownership and control of the

property at death™ would obvlate this. loreover, we believe that
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in some cases the power to alter or amend may be so extensive as
to bring the situation within the principle which we are seeking to
express in Section 201.8. We suggest, then, either that subsection
{c) be permitted to stand as modified by us (except that the words
"substantial adverse interest" be substituted for "substantial
interest adverse to such revocation, or that it be revised to read
as follows?
"{¢). A transfer as to which the transferor had at
death a power to revoke or terminate or to
substantially alter or amend, either alone or
in conjunction with a person or persons not
having a substantial adverse interest."
3. We sought in drafting the several subsections to
achieve paraliel construction by beginning each subsection with
the words "A transfer". We do not think that subsections (e) and
(£) are made difficult to understand by this device but would be
willing to substitute "deposit" in subsection (e} and the first
clause proposéd by you in subsection (f) if you think that this
would be preferable.
L. We concur in your proposed redraft of subsection (f).
If parallel construction is desired the words "A transfer to" could
be substituted for the word "the" at the beginning of the subsection,
5. We question your suggested redraft of the first sen-
tence in the second paragraph of Section 201.8. Would not the
effect of the language which you propose be that any transfer falling
within any subsection could be set aside even though the "string"
which the decedent retained were not "a substantial quantum of owners

ship or control of the property at death"? In other words, your

language would appear to¢ bring every transfer falling under any
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subsection within the statute as a matter of law, whereas we think
the original intention was not to do so if the transferor retained
only a very insubstantial hold on or connection with the property

at the time of his death.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary




October 5, 1956

Memorandum to Law Revision Commission

Subject: Frobate Code Section 201.5: Paley v. Bank of America,
No. 635070, Superior Court in and for the County of
Los Angeles,

Paley v. Bank of America, recently decided by Honorable Philip H.

Richards, Judge of the Superior Couwrt in and for the County of Loe Angeles,
invoived, inter alias, two questions of interest in comnnection with our study of
Section 201.5 of the Probate Code: {1) whether Section 201.5 authoriges the
nonacquiring spouse to dispose by will of 201.5 property of the surviving acquiring
spouse and (2) if so, whether Section 201.5 is constitutional in this aspect. In
a memorandum cpinion dsted July 17, 1956 Julge Richards answered both questions in

the negative, Pertinent excerpte from the opinion are the following:

" PRELIMINARY

On Jenuary 2, 195%, Lillian Paley died in Los Angeles, and the defendant
iz the duly gualified executor of her last will and testament. At sll times from
1906 until her death, she end the plaintiff, Jacob Paley, were wife and husband.
They were residents of the Stete of Illincis from the time of thelr marriage until
about Januexry 1, 1920, when they became residents of the State of Pennsylvania,
About January 1, 1936, they became residents of the State of California and
continued as residents of this stete until her death., The plaintiff continued to
be and now is a resident of the State of California.

In her last will, the decedent Lillian Faley declared her intention {o
dispose of all property over which she hed testamentery disposition, whéther it wes
the separate property of herself or was the community property of her husband and

herself. After certain bequests and devises, the resldue of her estate was devised




and bequeathed to named beneficiaries, of whom her husband, Jaccb Paley, is not cne.

At the time of her deeth, Mrs. Paley was the owner of substantial
rersconal property, standing in her name and appraised in her estate at approximately
$1,750,000.00, including an ocbligstion of the plaintiff in the amount of
$301,970.15, which the plaintiff bas paid to her executor.

At the time of Mrs. Paley's death, the plaintiff's net worth, based upon
the market value of stocks and the book value of other asseis stending in his name,
was epproximately $7,500,000.00, of vhich approximately $500,000.00 was real
property, $320,000,00 in cash, and substantially all the rest was in stocks and
bonds. '

The defendant contends that, under Probate Code sec. 20L.5, the
pleintiff's deceased wife, Lillian Paley, had the right end her last will had the
effect, of bequeathing one-half of the personal property now possessed by the
plaintiff and standing in his name which was acquired after their marriage and
while they were domiciled in Illinois and Pennsylvania and which would not have
heen the separate property of either had it been acquired while domiciled in
California. The plaintiff, Jacob Pasley, denies this contention on the ground
thet section 201.5 is not subject to such a construction end, if sc construed as

applied to the facts in this case, is uncgnstitutional. "

* %

"Probate Coﬂé gec. 201.5 was enacted in 1935 and its applicabiliiy and
constitutionality as to the perscnal properiy of a surviving spouse, which property
wag the separate property of the surviving spc;use wvhen acquired in g.nother state,
has not been directly determined by en appellate decision in this state. Since
the dete of the eila.ctment of this section: the population of Californis has doubled,
largely due to the influx of families from states not heving community property
laws., Many of them ha.jre brought tangible and :Intangiﬁle perscngl property to

Californie which was the seperate property of one or the other when and whers
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acquired but which would have been community property had it been acquired while
domiciled in Celifornis.

The potential effect of the application of section 201.5 as contended
for by the defendant, and its constitutionality, if so applicable, 1s such that
the issue should receive a final determination to guide the estate plamning of
many residents of this state who have come here with substantisl property

acquired in separate property states. "
* * *

" QUESTICNS INVOLVED,

The principai questions of law and fect presented for determinetion in
this case are:

(1) Is Probate Code sec. 201.5 applicsble to the perscnal property
acquired by a surviving spouse while domiciled elsewhere which would not have
been the separate property of such spouse if acquired while domiciled inm this
State?

(2) Is Probate Code sec. 201.5 constitutional if spplied to such

personal property held by a surviving spouse? "
* * *

" APPLICABILITY OF PROBATE CODE SECTION 201.5

TO FROPERTY CF BURVIVING SPOUSE,

Probvate Code sec. 201.5, effective September 15, 1935, reads as
follows:

'Upon the death of either husband or wife one-half of all
versoual property, wherever situated, heretofore or hereafier
acgquired after marriage by either husbend or wife, cor both,
vhile domiclled elsewhere, which would not have been the separate
property of either if acquired while domiciled in this state,




shall belong to the surviving spouse; the other one-half is

subject to the testamentary disposition of the decedent, and

in the absence thereof goes to the surviving gpouse, subject to

the debte of the decedent and to administration and disposal under

the provisions of Division III of this code.!

An understanding of .the objects and legislative intent in enacting this
section can be aided by a brief history of the repeated legislative attempts to
enlarge the wife's rights in eeperate property acquired by her husband in other
states and brought with them to California. Such a history is found in In re
Miller, 31 Cel. 24 191, at page 195, as follows:

'Bection 201.5 of the Probate Code represents the latest

effort of the leglslature to make the marital property righte of

gpousee who have accumulated property while living in a comuon-

lav state, and then moved their residence here, comparable to

those of the husband and wife who accumulate their property while

domliciled in Califoxrnia. The legislative history of the section

bas been long and interesting. It is reflected in the

successive changes in the definition of commmity property

under section 164 of the Civil Code, Prior to 1917, it had

uwiformiy been held thet where the husbend acquired property during

coverture in & coamon-law state while domiclled there and then
subsequently brought it to California at the time of esteblishing
resldence here, such maritel property remained the sole and

separate property of the husbend, irrespective of the preva_iling

concept of community property in this state as including all

property ascquired by either spouse after marriage other than
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that acquired by glft, beguest, devise or descent. {Citing cases)
In 1917, the Legislature redefined commmnity property to ilncliude
'real property situated in this state, and personal property
vherever situated, acquired while dcmiciled elsewhere, which would
not have been the separete property of either if acquired while
domiciled in this State.' (Civil Code, sec. 164, as amended;
Stets. 1917, ch. 581, p. 827). This court held that the
expanded definition was not to be construed retroactively,

and sc did not apply to property of married persons who hed
become domiciled in thie state and brought their property here
prior to the date of the emendment. {Estate of Frees, 187 Cal.

150, 156-157 (201 P. 112).) 1In 1923, at the seesion of the
Iegisisture next following the rendition of this declsion the
statute was further amended by inserting the following italicized
language so as to include 'personal property wherever situated,
HERETCFORE OR HEREAFTER acquired while domiciled elsewhere . . . .,°
thus making it clear that retroactive spplication was intended.
(Civ. Code, sec, 16k, as amended; Stats. 1923, ch. 360, p. Thé.)
But power to legislate as to the character of property brought
to this state prior to 1017 was again held wanting, since it
would sbridge vested rights of the husband., (Estate of Drishaus,

199 Cal. 369, 373 (249 P. 515).) Thereafter this court vas
required to determine the constitutionelity of the astatute where
the change of domicile to Califcornia occurred after the 1917
emendment. It was held that the attempt thus to convert separate

property into commmity property, even prospectively, was an
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unconstitutional impairment of vested property rights ascquired
in another jurisdiction. (Bstate of Thornton, 1 Cal. 2& 1, 5

{33 P. 24 1, 92 A.L.R. 1343).) So ended the legislature's

attempt to meke the acquisition of a California domicile by the

husband and wife effect & reclassification, according o

Californis categories, of property acqQuired by the parties while

domiciled in another jurisdiction,.®

In 1935, at the next session of the Legislature following the decision
in the Thornton case, Probate Code sec. 201.5 was enacted. The purpose and
effect of this section is succinetiy steted in In re Miller, 31 Cal, 2d 191,

at page 166, as follows:

"Unlike the earlier legislation which bad been declared
unconstitutionsel, thie statute does not purport to rearrange
property rights between living husbands and wives in marital
property brought into this state upon their change of domiecile
to Celifornia., On the contrary, it is a succession statute
apparently epacted in pursusnce of the theory of the dissenting
opinion in the Thornton case, that such legislation affecting
the descent of property would not contravene constituticnel
guarantees since 'the rights of testamentary disposition and
succession are wholly subject to statutory control.'!

It is now established law that section 20l1.5 is a succesgion statute,
speaking as of the time of death, and governing the rights of testamentary
disposition and succession, and that this statute doee not purport to affect
vested property rights in marital property owned by & husband and wife which is

brought into this state concomitant with a change in domicile to Califcrnia.




(Logan v. Forster, 114 C.A. 2d 587: Paley v. Superior Court, 137 C.A. 24 k50)

The defendant contends that the statute does not differentiate between
either husband and wife or beitween pricr "acquirers" or '"non-acquirers” of
property in the state of the former residence and that, therefore, the statute,
if constitutional, must be construed to apply to the property held by s surviving
spouse as well as to the property held by a deceased spouse,

Section 201.5 is found in Divisicn II of the Probvate Code dealing with
'Succession’, which is defined in section 200 of the Probate Code as 'the
acquisition of title to the property of ocne who dies without disposing of it
by will’.

By definition, a statute of auccession 1s one which cperates to control
the devolution, on death, of property owned by the decedent, The ccnstruction
of section 201.5 urged by the defendant would make the statute operate to
control the devoluticn of the property of the survivor in which the decedent
had no interest during life., 8o comstrued, the section would not be e statute
of gpuccession as 1t has consistently been denominated in the cases above cited,
but would be a statute effecting the vesting of an interest in the heirs and
devisees of the decedent in the survivor's separate property, which interest was
not held by the decedent during life,

Chepter and section headings in the codes are entitled to considerable
weight in interpreting the varioue secticns and should be given effect according
to their import, to the same extent as though they were included in the body of
the law, The placement of section 201.5 in the Probete Code in the division
dealing with 'successicn' indicates a legislative intent that said section was
intended only as a atatute of successiocn.

Another means of ascertaining legislative intent is to consider the

historical background of the statute under consideration. This background is set
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forth in In re Miller (supra) and as the court there points out, section 201.5 was

apparently enacted in accordance with Mr. Justlce langdon's suggestiocn that the
state could constitutionally subject the separate property of its owner whe had
died to the same rules of testamentary disposition and succession ss community
property acquired in this state. Hence, this historical background is a strong
indicetion that the legislature intended section 201.5 to act upon the property
of a decemsed spouse only and not upon the property of a surviving spouse.

For ell of the foregoing reasons,; the court is of the opinion that
eection 201.5 18 to be construed as applicable to the separate property of a
deceased spouse and is not to be construed as eppliceble to the separate property

of a surviving spouse.

CONSTYTUTICHALITY OF SECTION 201.5 AS AFPPLIED

TO THE SCPARATE FROPERTY OF SURVIVING SPOUSE.

The issue of constitutionality is whether the State of California may
provide that, upon the death of one spouse, the decedent shall have testamentary
disposition over personsl property acquired by the surviving spouse as
separete property while domiciled elsewbere and brought into this state,
which property would heve been community property of the decedent and surviving
spouse if it had been acquired while domiciled ir this state.

The constitutionality of this sectiocn as applied to the property of a
surviving spouse has not been decided, The defendant ably and earnestly contends
that section 201.5, as sought 1o be applied in this case, is a reasonable exercise
of the police power of this state, Justified by the interest of the state in the
meritel relation, and is constituticnal even though it may impeir vested property
rights., In support of this contention, the defendant relies mainly on Arnst v.
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Reade, 220 U.5. 311. Whatever may be the effect of this decisicn, the California

Supreme Court has declined to follow it. (Boberts v. Wehmeyer, 191 Cal. 601;

Stewart v. Stewart, 199 Cal. 318) Regardless of the merits of defendant's argument

that section 201.5 may be construed as a constitutional exercise of police power,
this court is of the opinion that it is nct et liberty to re-examine the consti-
tutionallty of a statute or a statute in pari materia the effect of which has been
repeatedly declared uwnconstitutional by the Supreme Court of this state.

Estate of Thornton, 1 Cal. 2d 1, and the line of cases preceding it clearly and

decisively hold that any stetute which diminishes or destroys dhe present and
vested rights of a living spouse to this own property during his lifetime is an
unconstitutional impairment of vesied property rights.

If the terms of a statute will reasonably permit, it will be glven a
construction which will sustein it es valid rather then defeat it as unconsti-
tutional. To _{construe section 201.5 as effective only cn the property of a
decensed spouse renders it operative and valid. To construe secticn 201.5 &s
cperatlve on the property of & surviving spouse would result in subjecting one-
balf of the separate property of such survivor, brought to this state as his or
her separste property, to the last will of the deceased spouse and so construed

would be unconstitutional under the authorities cited."
Respectfully submitted,

John R. McDonough, Jr.
Executive Becretery
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COPY COPY
University of'Redlands
Redlands, California
Department of Biology
September 27, 1956

Mr. John R. McDonough, Jr., Executive Sec'y
California Law Revision Commission
ggggg%rgf ESYifornia
Dear Mr, lcDonough:

The proposed Revision of the Fish and Game Code was re-
cently sent to me and upon examining it I find that none of the
suggestions or proposals made either by our committee of the
Desert Protective Council or those of Dr. Storer's committee
have been included,

Both the Wildlife Committee and the Desert Protective
Council spent a great deal of time on drafting up these propo-
sals and it is hoped that our efforts in this direction have not
been expended entirely in vain.

For your information I am attaching a brief copy of the
proposals acted on by our Council and sent on in June to Dr.
Storer and his committee for action.

Sincerely yours,
/s/ John D. Goodman, chairman
Wildlife Committee of the

Desert Protective Council
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DESERT PROTECTIVE COUNCIL
Wildlife Committee Report

l, Predator Reclassificatione

It was proposed that the following birds and mammals be removed
from the predator list and become protected species -- (1) shrew,
(2) wolf, (3) ringtail cat (Bassariscus), (4) wolverine, (5) all
hawks and owls, {6) the white pelican, (7) shrike, and (8) pinyon jay.

2. It was proposed that the bounty be removed from mountain lions
and that the section of the Code dealing with payment of bounties on
?gug?ain lions be deleted in its entirety from the Code (paragraph

3. It was proposed that the wildlife committee go on record as op-
posed to the use of poison bait, the use of traps and hunting from
airplanes while carrying on predator contreol. It is suggested that
paragraph 1152 be changed so that 1t reads, "It is unlawful to shoot
any bird or mammal, except whales, from a powsr boat, sailboat, motor
vehicle, or airplane". This change deletes the word "game" after the
word "any" and before "bird".

L. 1t was proposed that the wording of paragraph 1231 (concerning
feral domestic cats) be changed to read as follows, "any cat is a
predatory mammal unless it is in the residence of its owner or upon
the grounds of the owner adjacent to such residence". The proposed
revision in the Code would delete the words "found within the limits
of gnx fi§h and game refuge" which at present follows the second
word "cat%,

5. It was proposed that it would be wise to remove weasels, skunks
and raccoons from the list of predatory mammals and place tﬁem with
the fur«bearing mammals to be trapped in season.
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Ernest R. Tinkham, Ph, D.
Desert Naturaiist
"LIFE OF THE NORTH AMERICAN DESERTS3®
P.0. Box 306 * Indio, California

September 28, 1956

John R. McDonough, Jr.,
School of Law
Stanford, California

Dear Mr. McDonough: ¢

" The opening paragraphs of the "Proposed Revision of the California
Fish and Game Code" requests that all Proposals be submitted to you
by October 1, 1956, As this proposed revision first came to my atten-
tionlSeptember 22, it has not given me much time to assemble my pro-
pésals.

In checking through the Propocsed Revision, there seems to be
little or no evidence that any cognigzance has been taken of the Pro-
posals sent by various committees and individuals and which are list-
ed in the "Summary of Suggestions Received by Committee on Legal
Clasgification of Birds and Animals April 18, 1956" which you undoubt-
edly have before you. As a member of the Wila Life Comnittee of the
Desert Protective Council, composed of Drs. Raymond Cowles, Lyman
Benson, Walter P, Taylor, John Goodman and myself thers seems to be no
evidence that their suggestions have been accepted nor that of the
Storer Committee or of many individuals, like myself, who wrote in-
dividually on this matter. There seems to be a preponderance of favor
of removing hawks, owls, pelicans, cormorants and a number of carni-
vors such as ringed-taii cat, badgers, bobcate, weasels, skunks, etc.,
from the unportected to protected species 1list, but the "Proposed
Revision™ shows no evidence that the wishea of the people have been
considered. .

We hope that the requested proposals sent to you will merit every
consideration and bhe incorporated into the revision for to ignore same
to the exclusion of one department is contrary to our democractic way
of life where the will of the people is supposed to be paramount.

That will, wheres the majority rulea should favor those proposals or
suggestions emanating from that or more of our population that de-
sire to Pregerve our Wild Life Resources and not observe their ex-
termination by the muzsles of millions of rifles and shotguns, )

Attached you will find my proposals based on years of observation.
You may be interested to know that I have studied White-wing and
Mourning Doves for many years grofeaaionally as a Wild Life Biologist
with the Arizona Game and Fish Commission 1941-42 and after the var 1
heve continued with these studies in ;outﬁ-central Arigona in the year
vears, 1947, 1948, 1954, 1955, 1956. Perhaps you saw my article on the
Desert Bighorn in the November, 1955 lssue of Westways Magazine.

I ghould like to request a copy of the semirevised code when it
appears this December, 1656,

Sincerely yours,
/8/ Ernest R. Tinkham
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Proposals Submitted for Consideration and Incorporation into
the Revision of the California Fish and Game Code

MOURNING DOVES

The present Mourning Dove Hunting Regulations need Reviesion on
the following points:

a,» Commencement of the Dove Hunting Season

b. Length of Hunting Season

c. Hours of Hunting

d, Season Bag Limit

e, Daily Bag Limit

f. Reports of Hunter Kills

g. Law Enforcement

h. Hunting gear Drinking Water sources
a., COMMENCEMENT OF HUNTING SEASON:

3] at_ig ted ng sSeason. 8 was
proved by the McCowan Report and substantiated by many earlier or
later reports as well as my observations over many years. The Mourn-
ing Dove breeds in southern California from mid-February to at least
mid-September., As the eggs take two weeks to incubate and the newly
hatched young two weeks before they can fly and another two or more
weeks before the flying young can feed themselves, during which time
they are feed "dove milk" by their parents, it is obvious that in
nests commencing in early September the young birds cannot take care
of themselves before the middle of October. At present doves shot in
September leave the young birds to die of starvation in their nests.
McCowan and others have shown this to be a considerable 19% of all
dove populations nesting in the month of September and some even in
October. There is nothing sportesmanlike in Dove Season commencing
September 1, and this date should be abolished and the DOVE SEASON SET
FOR OCTOBER 15, o

b. LENGTH OF HUNTING SEASON: This should be 15 days in order to per-

- petuate the Morning Dove that has pre-
gently to content with an army of hunters greater than ever faced any
invader. The Mourning Dove Season should be Ogctobe; =31 of any year
provided population surveys domenstrate a _dove population able to sur-
vive a hunting season in numbers to perpetuate the specias.

¢ HOURS OF HUNTING: The Hunting hours should be "SUNRISE TO SUNSET"

Hunters violate the present law by shcoting at
dawn or at least 45 minutes before sunrise as I have much evidence to
prove. Shooting in the semidark of dawn and dusk of twilight gives
the Dove no chance whatever and is decidedly unsportmanlike,
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d. SEASON BAG LIMIT: 50 DOVES PER HUNTING SEASON, Under the present
lack of law enforcement hunters go out and kill

10 doves in the morning and another ten doves in the evening. Thus

it is possibie for hunters to kill 600 doves a season. Not even the

Passenger Pigeon could withstand such onslaught if it existed.

e. DAILY BAG LIMIT: 10 DOVES PER DAY UNDER STRICT LAW ENFORCEMENT.

f. REPORTS OF HUNTER KILLS: ALL HUNTERS SHOULD BE MADE TO REPORT
THEIR TOTAL DAILY AND SEASON KILL OF
DOVES to the California Fish and Game Department.

g. LAW ENFORCEMENT: This does not appear to exist at present. In

Coachella Valley for 1956 and previous years
there was one local game warden for LOO square miles of territory
infested with 10,000 hunters. This is horribly inadequate. If Dove
Hunting is permitted by law, then the law must protect the 99% non-
hunting population from an army of hunters that do not respect ™No
Hunting" or "™No Trespassing™ signs. There is much evidence to prove
this statement. -

h. HUNTING NEAR DRINKING WATER SOURCES: As doves must drink twice
dally in desert reglons, the

a
law gshould not permit hunterg to wait and hide at or near drinking

water sources, whether they be puzzlers, springs, ponds, ditches,
canals, etc,, where the doves become easy targets for the killers,

T ir s Ty [ A T 'I“. i- l\ TN Tt 'm- 'ﬂ’. ra TR oS il’. " [} :” A ﬂ', 00
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DESERT BICHORN SHEET: THESE ARE IN A PRECARIOUS POSITION AND MUST BE

: GIVEN ABSOLUTE PROTECTION. THE SANTA ROSE
BIGHORN SHEEP REFUGE SHOULD BE INCREASED BY THREE TOWNSHIPS. NO SO-
CALLED "SURPLUS RAM"™ HUNT SHOULD BE PERMITTED.. Rumors that the Calif-
ornia Fish and Game Department plan a "controlled hunt" to remove
"surplus rams" is unwarranted for the following reasonst

a. The Jones Report is three years old and is inaccurate for the
following reasons: i. considerable poaching has occurred since 1953,
ii. it is unsclentific because much of it was based on hearsay evi-
dence and not actual survey counts. iii. Southern California, especi-
ally the desert regions, is in the rigors of the worst drowth in
years which has taken a toll of the sheep..

b. No excess "ram"'gopulation exists. Counts were made in mid-
summer in "ram-herds" when these were separate from the “"ewe-herds".
For this reason the ram count was unreliable and higher than it really
wasg, in relation to the ewe count. '
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¢. The California Fish and Game Department has demonstrated their
inabilisy to enforce & %controlled hunt" in the past. Witness the
rezent so-called “Controlled Hunt of the Tule Elk". This hunt killed
three times the number of elk designated to be killed and placed the
Tule Flk herd in a precarious position of existence.

Likewise the Mcontrolled hunt" of the New Mexico Fish and Game De-
partment of the surplus rams of the Bighorn population of the Hachita
Mountains proved exceedingly disastrous and almost destroyed the herd.

These and other so-called "“controlled hunts" of Antelope in Wyoming
and Arizona ably demonstrate that the holding of a "CONTROLLED HUNT
OF ANY GAME ANIMAL IS NOT POSSIBLE®

BIGHORN REFUGE: It is strongly urged that the present Santa Rosa
Bighorn Refuge be increased in size to comprise
Townships T53, R5E; T8S,R6E, and T83,R7E (San Bernardino Base Line).
Under no circumstances should the Santa Rosa Bighorn Refuge be
abolished. The argument that only hunters pay for surveys and im-
provement of water holes is not correct for this is largely accom-
plished by Pitman-Robertson Funds from the Federal Government and
these monies represent Taxpayer's dollars rather than hunters' dollars

PREDATORS

Predators have a very useful function in maintaining a healthy
equilibrium in our Wild Life populations and these should not be des-
troyed so that man, the greatest Predator of All, can boast or have an
alibi to bolster his murdering instincts. '

ALL SOARING HAWKS AND OWLS SHQULD BE GIVEN COMPLETE PROTECTION,

THE ACCIPITRINE HAWKS SUCH AS GOSHAWK, COOPERS HAWK AND SHARP-SHINNED
HAWK SHOULD BE GIVEN PROTECTION WITH THE PROVISO THAT IF THESE CAUSE
LOSSES, THE OWNER ON THE PROPERTY CAN APPLY FOR A PERMIT TO CONTROL
THE CAUSE OF PREDATION,

MOUNTAIN LION (COUGAR, PUMA, PANTHER) BOUNTY

It is strongly urged that the bounty on this splendid carnivor be
abolished.

OTHER PREDATORS:
Ringed-tail Cats, Badger, Weasel, Foxes, Bodcats, Skunk hould
be removed from the i"F.'t‘é.'tiza.tsit:ur' fIgt“ and pIaced on the Protected List.

Ferral or wild domesticated cats should not be protected because
these destroy large numbers of birds of all kinds.

Fish eating birds such as Osprevs, White FPelican, Cormorants and
Egret hould be ziven complete grote tion.
T%e ETacE-EiT%eE Magple should be retained on the Predator list.

Respectfully Submitted by
/s/ Ernest R, Tinkham
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COMMENTS OF COMMISSIONER STANTON CONCERNING
RECOMMENDATIONS OF FISH AND GAME DEPARTMENT
m“w g STAFT

0.X.

Department recommendation re "sub-species" o.k. Substitution

cof word "kind" for "species or sub-ppecies" eeem inappropriate,
since spubstitucted term would broaden section to require commission
to maintain the best number of fish with relation to reptiles.

If 210 is satisfactory to Department, leave well enough alcne.

¢.K.
See comment re 210,

0.K. With regard to the proposed repeal of Section 16.5, why
is not this pectlicn & limitation upon the exerclae of the powers
given in Bections 10500 to 105067 When so considered, I do not
see how it conflicts with the last paragraph of asection 204,

It should be retained.

This provision should be restored to Chapter 2, and Section 19
should be retained.

O.K.

In view of the proposed retwrn of the materiel in section 300

to Chapter 2, I suggest that the deleted portion of this section
be retained. It is open to interpretation as a requirement that
the commission specify & time limit in any order closing a stream,
which could be what the Legislature desired. Addition of "at

aeny time" o.k.

Why ie 1t necessary to keep the reference to the Government
Code? Isn't e statement like the first porticn of Section 215
sufficient? 0.K. to combine.

See comment on Section 302.
The "time locks” should be a part of the code, just like
Sectlon 219,

The Department's suggesticn seems insppropriate.




307

308

309

325

329
330
331

332
333
355
356

In view of the Department's comment, the term "game" in this
section appears to bave significance and should be retained.

If the eection is still ambigucus, the Department may be able

to suggest clarifying languege which can be pleced in a "trailer”
bill. The wording of the last portion of the first peragraph
bears out my comments above on sections 302 and 30L.

Why not combine the second paragreph with secticns 303 and 3057

The suggestion re "gallinaceous guzzler" is o.k., provided the
effect of the first phrase of this section is neutrealized.

Who can fathom the intent of the Legisliature on this one, so
as to cover satlsfactorily the third query? I suggest we leave
it be.

The suggasted expansion would be a "mejor substantive change"
-~ to0 mejor, in my opinion. Recommend that this provision
go back to the sardines.

Concur in the Deparitment's suggestions, except as to elimiration
of the term “preserve"”. If "preserve" is synonimous with
"refuge”, the term should be deleted throughout the code.

Suggest thet any definitions of "big game" and "upland game birds"
be included in a treiler bill. Use of the term "area" appears
Justified by wording of Section 326.

0.K.

C.K.

‘First portion of the second sentence of this section should

be changed to the singular, viz.: "Ooly a citizen and bons
fide resident of the State, possessing, ete., . . . who has
not . . ." Buggest that the deletion recommended by
Department be placed in a traller bili. Consideration shouid
be given to the effect the change in the section nuuwber will
have on the use of the term "this section" in the second
sentence. '

See ccmments on section 331.

I concur in the staff comment.

OIK‘

The next to the last sentence of this sectlion might he
incorporated into e genersl section which would also take
care of the provisions of sections 303 and 305 and other

similar provisions. What is the meaning of the last
sentence of this section? Does it need clarification?
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390
400
Loy

702-705
7Ok
T06

T07

708

709

710
T1L

730
850

851
852
853

854

C.K.

Suggest deletion of second paregraph.

0.K.

0.K,

0.K.

Suggest deletion.

0.K. I do not see any need for s note, since the term
"employees" 1a the second portion of the section would
have the same meaning as the term "employees" in the first
portion of the section.

Suggest that Department's proposed rewording of section be
accepted.

Does the "incorporation by reference” language of this section
serve any purpcse? Does it create any problems?

Concur in the proposal that sections 709 and 1050 be cambined,
tut suggest that the mendatory language be retained.

0.K.

Is this provision peculiar tc the Fish and Game Department?
If not, should not an effort be made to conform the
provisions of the section to similar provisions spplicable
to cther State Departments and Commissicans? What about
members of the Commiesion -- are they toc be forgotten?
Recommend incorporation into section T29.

0.K,

I do not concur in the Department's suggestion.

I do not concur in the Department's suggestions.

Under this section every deputy would have to execute an
official bond, regsrdiess of the emount of his salary.

Is this the legislative Intent? As I read the present
section 21, the bond requirement only applies to a deputy
who receives less than $25.00 per monta.

Why is the full title of the Department retained?
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855

876
877
878

879
882

If the present wording satisfies the Department, I suggest
we leave 1t alone.

0.K.

Suggest we leave the section as is.

Should not the provisions of thie section conform with the
provisions of Section 8517 Where are the “"State laws relating
to the protection of fish and game" to be found?

0.K,

OOKO




1001

1004

1005
1006-1008
1009
1010
1011
1050

1051
1052
1053
105k

10/4/56

0.K.

Should not this section precede section 1001? Or at least
section 1003: Shouwld not the present conflict between section 33
and section 1179.5 be resolved? The Department should know,

one vay or the other, whether it can take a candor. Also, why
not rephrase this section in positive, permissive terms?

S8hould it be scientific or propegation purposes, as in this
section, or scientific and propagation purposes, as in section
10012

0.X,
0.K.
Delete "of California" in view of section 40. (therwise 0.K.
C.K.
¢.K,

I concur in the Department's suggestions, except the Ifirst cone,
slnce I think the provision should be mandatory. With regard
to the comment of the staff re section 4331, I consider that
there is a conflict between the second sentence of section 1050
and section 4331. The logicel resolution of this conflict would
seen to be to place rll of these matters in the hands of the
commuiesion.

Also, re the wording of secticn 709, the phrase "in
accordance with the applicable provisions of law" in lines
5 and 6 of page 30 should be restored. It is apparent
that the provisions of the eccde which provide for s permit
or license do not necessarily prescribe all of the terms
and conditions epplicable to such permit or license. B8ee,
for exsmple, section 1051.

0.K., but chenge "must” in first line to "shall".
O-Kt
Q.K.

0.K.




1055

1056

1057
1058
1059

1060

1120

1123
1301-1347
1301

1320

It seems to me that the chenge suggested by the department
would create ambiguity. The first portion of this section
would then read:

“The department mey issue and deliver licenses and license
Tags, for sale to any person except, ete.”

This suggests that the licenses would be sold to the person

applying for them, whereas such person is intended to be an
agent for the saie of the licenses to others.

Why not start section 1055 as follows:

“The department may suthorize any person except, ete.
to issue and sell licenses and license tage, and may issue
and deliver licenses and license tags to persons o
authorized without receiving full payment therefor, etc,”?

I do not concur in the department's suggestion because there
is nothing for the "so" to refer to.

0.K., except strike the words "of Californis."”

Same . |

0.K. With regard to the staff note concerning penalties,
wvhat 18 the general practice throughout the cpdes? I agree
that a minor or unintentional infractiocn of the code should
not be a miedemeancr, but is not this a problem basic to
all of the codes?

Why use the term "agency" where the term "agent” has appeared
everywhere else?

Department suggestlion seems 0.K.

0.K. except: Is not the term "public agency” tco inclusive?
It would include a State department, or en agency of the
Pederal Government,

I do not concur in the suggestion that "shall" be made "may”.
OCKI

Should not "the State of California™ in the second line
become "this State"?

In view of the definition sections, could not this be
shortened?

-




1500

1502

1504

1525-1528

1526-1527
1528

1529

1530
1572

"Fish and Qame Commission" should be the "Commission".
In view of staff comment, the acreages should remain.
Rest of changes 0.K.

Suggest that the present wording be retained.

If I uvnderstand the Department's suggestion, the term "public
shooting grounds” would remain, but in only cne place,

What is the depariment shooting at? If the term "public shooting
growmd" is obsolete, why not eliminate 1t entirely from these
sections? Remainder of comments of Gepertment, 0.K., With
regard to guery 2 under section 1525, I assume that what the
Legislature means is thet the authcrity of the department is
limited to the ecceptance of the donation for the purposes

stated in the first phrase of secticn 152%5. The demation shall
be used for these purposes, and also, as nearly as may be,

for any purpose indicated by the donor. Suggest we leave

this part of the law "ms 1is".

Delete "of California” in all places.

The revision suggested by the department is embiguous. E.g.,
the phrase "as provided in this Section" made sense in 1ts
original comtext, but it does not make sense in the suggested
revision. I recommend keeping the present section, with the
deletion of the last paragraph.

I cannot understand the department's comments. I suggest
that the gpection remain "as is".

Suggest remain "as is".

0.K.
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2000 Should not the words "Except as ctherwise provided” be
retained? See, for exemple, section 100k,
2001 I do not understend why the Department suggests that the existing
language of section 453 be retained. The existing language does
not make sense. I suggest the proposed revision be approved,
modified to conform to the Department's answer to the first query.

2002 Recommend that the Department‘s suggestions be rejected, except
for restoration of the phrase "or parts thereof.’

2003  Why not consider the 1956 regulations?

2005 It seems to me that the taking of depredators should be excepted.
The object of permitting depredators to be shot is to get rid of
them, and if artificiasl lights help towards this end, they should
be permiesible.

2006 I am baffled by all carments, other then that suggesting substitution
of "firing chember" for “barrel”. This suggestion seems 0.K.

2011 0.K.

2012 0.K.

2014 Recommend restoraticn of the phrase "protected by the laws of" in
the second paragreph. Is it not possible that fish outside of
the boundaries of the State are protected by the laws of the State?
Delete the words “of California'.

Title

of Chapter 2

2116 I do not understend the reascn behind the Department's suggestion,

2151 0.X.

2185  Department recommendstion 0.K.

2225 Department's suggestion should be placed in a trailer dill.

2250 Suggest that law be left "as is".

2251 Suggestion re "license" for "permit" 0.K, Leave rest "ms is".

2271 Department s suggestion 0.K.

2300  0.K.
2302 0.K.
230k 0.K.

2345 Does this Section perve any purpose?

8-
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October 2, 1956

Memorandum to Lew Revision Commission

Subject: Report of Committee on Administraticn of
Justice on Six Coumission Studies

The Commitiee on Administration of Justice of the State Bar has
reported on six comiss:lon studies and recommendations referred to it by the
Board of Governors. In one case (Study Fo. 4 - Survivel of actions arising in
another state), the Comnittee on Administration of Justice sgreed with us
without reservation. In anocther (Study No. 14 - Appointment of administrator
in quiet title action), the Committee on Administration of Justice reported
that its Southern Section has not completed its consideration of the matter.
This memorandum ie addressed to the report of the Committee on Administration
of Justice on the other four items, discussing them in the order in which they

appear therein.

Study No. 7 - Opposition on ground of convenience of witnesses to

motion to change venue.

The Scuthern Section agreed with the commission. The Rorthera Section
did not and would leave the law es i‘b stands.

All of the arguments estated by the Northern SBection for lesving the
law as 1t stands were considered by the commission when this matter was before
it. Indeed, they are the a;'gumenta which have always been stated in favor of
the present rule {see discussion at pages 4-10 of staff report). Counter
argunents which the comuission found persuasive are stated at 25-27 of the

staff report.
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One point made by the Northern Section, that the defendant has a right
to have the question of where the case is to be tried decided by a judge in his
own county, seems questionable. The question in a particular case ought to be
decided the same way by any judge in any county. It is et least doubtful that
the defendant should be entitlied to any "break" which might be thought to arise

out of the fect that the question is tried before a locsl Judge.

Study No. 2 ~ Judicial notice of the law of foreign countries.

The Committee on Administration of Justice agrees in principle with the
cemmission but the Northern and Southern Sections have made the following
suggestions for our consilderation:

1., That the “advice of persons learned in the subject matter" - i.e.,
in the forelgn law - should be received in open cowrt or at leset be made a
matter of record in the proceeding.

Comént: The "open court" suggestion would seem to indicate that the
Commlttee on Administration of Justice is thinking in terms requiring recourse
to the use of the expert witness when information relating to foreign law is
desired by the court. We had, I believe, wanted to avold limiting the court to
this formal method of acquiring information - e.g., to suthorize the judge to
congider a letter written by an official of a foreign country, a menmber of our
own State Deportment, or a foreign scholar (See discussion at pp. 19-21 of staff
report). I% seems likely that in many cases it would be prohibitively expensive
to bring the learned person to a Californias courtroom.

The alternative suggestion of the Southern Bection thet the "advice"

be mede a matter of record may be meritoricus. This could be done by substituting




for the underlined portion of the next to last parsgraph in the propesed etatute
the following:

The court may also resort to the advice of persons learned
in the subject matter, When such advice is received
through a communication not made in open court a copy of
the communication or the substance thereof

e matter of record in the proceeding.

The Committee on Administration of Justice's third suggestion is also
considered here - i.e., that our proposed amendment of Section 1875 suthorizing
the courts to resort to "the advice of persons learned in the subject matter”
goes beyond the scope of our study in that it would apply to all matters of
which the courts are authorized by Section 1875 to take judicial notice. The
observation is accurate. My recollection is that we drafted the section as we
did advisedly even though we had nct made a study of judicial notice generally.
If we wish to confine the proposed changes in the statute to the foreign country
lew problem, this could be done by amending owr proposed reviesion of the next
to last paragraph of Section 1875 to read "and, in cazes arising under
subdivision 4 of this section, to the advice of persons learned in the subject

mtter" .

£{a). That the word "facts" be deleted from the opening sentence of
C.C.P. § 1875 to avoid a.nar' possible ambiguity as tc the effect of the amendments
which we propose.

Comment: This seems to be a good suggestion.

2(b). That the proposed legislation expressly state that an issue as
t0 the law of a foreign country is an issue of iew and not of fact in ell courts.
Camment: FPresumably, the Comnittee on Administration of Justice

believes that this is necessery or at least desirable to make it clear that the

-3-
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guestlion is one for the trisl court rather than the Jury and that the eppellate
court is not bound by the trial court's finding on a question of foreign law.
We considered proposing statutory provisions on both of these points. It was
finally decided, however, thet the matter should be handled by simply esserting
in the commission's recommendation (p.2 ) that making foreign country lev a
matter of judicial notice would have these effects.

Note: This also disposes of point 7 (p.5) in the Committee on Adminis-

tration of Justice report,
3. This i_s discussed under 1 sbove.

4, That there be added tc proposed subdivision 4 of €.C.P. § 1675 a
reference to the judicial interpretation of the laws and statutes referred te
therein sc thet the construction would be parallel to that of subdivision 3.

Comzent: This might be done by adding to subdivision 4 Just before

"provided", the following "and the interpretation therecf by the highest cowrts

of appellate Jurisdiction of the country or political subdivieion whose law is
involved," But for the fact that subdivision 3 is so drafted, this language
would, I should think, hardly be necessary for sﬁrely the California couwrts
would consult relevant foreign country decisions in attempting to ascertsin the
foreign law. However, the Committee on Administration of Justice suggestion
that if subdivieions 3 and 4 are different on this point some ambiguity mey arise
probably has some merit.

If we should decide to amend subdivisicn ki, two questicns arise:

(1) How shall we Gefine the juriediction or jurisdictions whose court
decisions may be consulted.?r It mey be that in scme foreign countr:l.esl, 8B

distinguished from the United States, the nationsl courts can overrule an

.




interpretation of the law of a political subdivision by the subdivision's own
courts. If so, perhaps we should say something like "and the interpretation
thereof by the highest cowrts of appellate jurisdiction having power authori-
tatively to interpret them®.

(2) Shall wve confine our courts to the decisions of the highest courts
of appellate jurisdiction of the foreign country? Why not include et least all
courts of appellate jurisdietion, thus including foreign equivalents of our
federsl Courts of Appesls and our California Distriet Court of Appeal? Why not
elso include the decisions of trisl courts or at least those of general juris-
diction?

5. That the phrase "political subdivisions of foreign countries" may
be unecertain.

Comment: I do hot believe that the courts would be troubled by this.

6. That the proposed provision requiring that reasonable notice be given
vhen a party inmtends to ask that judicial notice be taken of foreign country law
should be "amplified,”

Comment: This suggestion is not clear. Apparently the Northern Section
is apprehensive that the notice required to be given under the proposed
provision will not be given sufficiently in advance of trial to permit the other
parties adequate time to prepare on the foreign law ilsswe. This will, depenrd,
of course, on how the provision is administered by the courts. The commission's
view was that the matter would best be harndled by giving the couﬁ.s a flexible
statute to work with.

If the Committee on Administration of Justice point is thought of

sufficient importance to require some modification of the proposed revision of

-5-
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Section 1875, this might teke the form of & requirement that notice be given in
all ceses in the pleadings or a requirement that notice be given in all cases not
less than 30 (or 60 or 90 or 120) days prior to trial. Both of these approaches

would seem to be more rigid than is necessary to accomplish the desired result.
7. This is discussed under 2(a) above.

8(a). Corment: The proposed languege change does not seem to be clearly
superior to the language which we drafted.

8(b). That the proposed last paragraph in Section 1875 be deleted.

Comment: The Northern Section is apparently of either or both of two
views: (1) that foreign country law can neﬁ.rl;f alweys be mscertained; (2) that
vhen it cannot the person whose case depends on foreign law should lose on the
merits for faillure to establish an element essential to his case. The
coomission's recommendation was, I believe » baped on & different view on both of
these propositions. |

It 18 true that the reference to the federal and state constitutions
is technically superfluous since this limitation exists independently of the
statute and is given no edditional force by it. However, the language does flag
for both court and counsel, who might otherwise not be familiar with them, that
there are United States Supreme Court decisions precluding the application of

local law to foreign facts.

9. This point appears to be both stated and enswered in the Committee

on Administretion of Justice repcxt.

B




Study Fo. 6 - Effective date of order granting a new trial.

A. The Northern Section believes thet the commission's recommendation -
that new trial orders be effective when pronounced if oral and when signed if
written - ".... 18 a retrogression toward looseness and indefiniteness which
vill breed controversy". It would prefer a statute aiong the lines of that
proposed by Professor Barrett, our research consultant.

Comment: While I agree perscnally with the Northern Section, the
ccmmlission considered the view which the Section has expressed and decided
against that view.

B. The report stgtes that the Southern Section agrees with the purpose
of the amendments. However, the Section has suggested s statute so different
from that proposed by the commission that it sppears that their agreement is
only thet the matter should be clerified.

Comment: In my opirion the ideas suggested by the Southern Section
are not particularly helpful and would leave unsclved several prcblems pointed

up in the research consultant's report.

Study No., 3 - Dean Man Statute.

The commissicn's recommendetion was spproved by both Sections of the
Comnittee on Administration of Justice., The Southern Section suggested that if
the statute proposed by the commission is enacted a paraillel revision of
subsection 4 of C.C.P. § 1870 should be made.

Comment: C.C.P. § 1870 provides in relevant part:

1870. In conformity with the preceding provisicns,

evidence msy be given upon a trial of the following
facts:
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Lk, The act or declaration, verbal or written, of a
deceased person in respect to the relastionship, birth,
marriage, or death of any person related by blocd or
marriage to such deceased person; the act or declaration
of & deceased person done or mede against his interest
in respect to his real property; and also in criminal
actions, the sct or declaration of a dying perscn, made
under e sense of impending deeth, respecting the cause
of his death.

The point made by the Southern Section is not clear. The statute
proposed by the commission would make certein hearsay statements of deceased
persons admissible in certain actions. Subdivision k of C.C.P. § 1870 makes
other hearsay statements of decessed persons sdmimssible. Perhaps the Southern
Section means to suggest expending the categories of cases covered in sub-
division 4 or perhaps the Section would go further, as have some states, and
make all hearsay statements of deceased persons admissible. Whatever merit
either suggestion may have, both sppear to be beyond the scope of the commipsion's
suthority, which is limited to a study of the Dead Man Statute. In deeling with
thet matter, the commission wee properly led to make a recommendation with
respect to relaxing the hearsey rule to offset the disadvantage to decedents'
estates involved in repealing the Dean Man Statute. The commission would not
aprear to be justified, however, in recomending further and unrelated changes
aB to hearssy. Moreover, the entire subject willl be covered in cur stuwdy of the

Uniform Rules of Evidence.

Reepectfully submittied,

John R. McDonough, Jr.
Executive Secretary




10/8/56
Report of the Northern Commitiee to the

Law Revision Commission

Re: Report of the State Bar Committee on
Admipigtration of Justice.

The Northern Committee met on Thursdey, October 4, to ccnsider the
report of the State Bar Committee on Administration of Justice on those
recomaendations previouely sent to the State Bar which originally bad been
considered by the Northern Committee. The Horthern Committee herewith submits
its recommendations as to the action which the Commission should take on the

State Bar report on these reccmmendations.

Study RHo. 2 - Judicial Notice of the Law of Foreign Countries

The Committee on Administration of Justice agrees in principle with
the Commisaion but the Northern and Southern Sections made a number of suggestions
for consideraticn by the Coumission. The suggestions made and the recommendaticns

of the Northern Committee relating to them are as follows:

Smestion :

"1l. In proposed new subsection (%) of Section 1875, it is
suggested by the Scuthern Section that if the court receives
'advice' of persons learned in the law in the subject matter,
such ‘edvice' shall either be given in open court at time of
trial or at least shall be made & matier of record in the
proceeding or action.

"The Northern Section, independently raised the seme
general question, suggesting, in effect, that 'advice' should
be glven when the court is in session.”

"3. It ie noted by the Northerr Section that the
amendments would permit 'advice'! of an expert where the
law of & sister state is in issue; and in all situations
where judicial notice is involved. Thie seems to go
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beyond the particuler metter under consideration. The Northern
Section raised the question whether such is the intent and
whether such provisions are required."

Recommendation:

The Horthern Committee agrees with the Northern Section and recommends
that the suthorization to receive the advice of learned persons should be limited
to judleisal notice of foreign country law.

The Horthern Committee does not believe that the advice of learned
persons should be recelved only in open court. It believes that in many cases
vhere it would be impracticable t¢ bring e learned person to California for this
purpose 1t may be possible to obtain reliable information from such a perscn by
correspondence. While such edvice would have 40 be received with eaution, it
should not, we believe, be excluded., The Cmmitteé does agree, however, with the
alternative suggestion of the Southern Section of Committee on Administration of
Justice that such advice should be made a matter of record in the proceeding and
recomiends that Section 1875 so provide.

Accordingly, the Northern Committee recommends that the next to last
peragraph of the Commission's proposed revision of Code of Civll Frocedure Sectica
1875 be changed to read as follows:

In gll these cases the court may resort for its
aid to sppropriate books and documents of reference, In
cases arising under subdivision L of this section, the

court mey also resort to the edvice of persons learmed

in the sublect matter, which sdvice, if not received in

open court, shall be in writing and made a part of the

record in the action or Proceeding,
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S%e gtion:

" 2. The word ‘fact', at the outset of present Section 1875
(*Courts teke judiclal notice of the following facts'), caused
concern to both sections.

"It 18 suggested by the Southern Section, that word 'fact'
so appearing be deleted; ..."

Recommendation:

The Northern Commitiee has concluded that this suggestion is well taken
and recommends that in the revision of Code of Civil Procedure Section 1875

proposed by the commission the word "facts" be stricken.

S@e stion:

"2, It is suggested by the Southern Section ... that the
proposed legislation expressly state that determination of foreign
law {i.e., law of e forelgn country) is a question of law and not
an issue of fact in all courts. The Northern Section also suggests
a provision of this type."

7. The Northern Section also raises the question, as
indicated, whether the measure should not provide that foreign
law is a matter for the cowrt to decide; Pfurther, that no
presumptlon of correctness on appeal would attach to the trial
court's determination. The Section noted that the second
poasible solution in the report of Professor Hogen wes similar
but did not appear to dispose of the guestion of presumption
of correctaness on appeal."

Recommendation:

While the reason for Scuthern Committee's suggestion ia not entirely
clear, it presumably arisges from a concern that there be no misunderstending on

two points: (1) that in the trial cowrt, the question of foreign country law is

one for the judge and not for the jury and (2) that an sppeliate court is not

bound by a trlal court's finding as to foreign country law but mey determine the

matter for itself. In its recommendation, (p.2 ) the Commission stated its
belief that both of these points are made clear by making foreign country law a
subject of judicial notice. The Northern Committee hes reconsidered the matter
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but has not reached a different conclusion. Technically, a court takes judicisl
notice of all law which it applies - e.g., Californis law, federal lew, sister-
state law. It is clear that ell such guestions are for the trial court rather than
the jury snd that the sppellate court is not bound by the trial court's view of
the matter. The same will be txrue of foreign country law once it is made & subject
of Judicial notice. Hence, the Northern Committee recommends thet no action be

taken on these puggestions.

Suggestion:

", The Northern Section questions whether, in the reference
to 'law and statutes' of foreign countries, there should not be
added wording referring to 'judicial interpretations'. The latter
phrase is used in present subsecticn 3 and its cmission in new

subsecticn () might give rise to ambiguity.”

Recomendation:

The Rorthern Commlttse recommends that no action be taken on this
suggestion because 1t is not clear that such a provision would be desirable as
applied to all foreign countries, many of which have judicial systems quite
different in. many respects from our owvn. Scme questions which have cccurred to
the Northern Committee in considering this proposal sre the following: (1) how
such & provision would epply as to countries which do not follow the rule of stare
decisis; ({2) whether the provision would not be unduly restrictive as applied to
countries in which commentarles of learned writers are more authoritative than
judicial decisions es to what the law i1s; and (3) whether a provision limiting
recourse to the decisions of the appeliate courts of highest Jurisdiction would
meke sense a8 applied to foreign countries. The Northern Committee belleves that
the matter is sufficiently covered in the next to lest paragraph of the Commission’'s
proposed revision of Code of Civil Procedure Section 1875 which authorizes the

courts in all cases to rasort for aid to “"appropriate books or documents of

L e e~
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reference"”; surely books containing the judicial decision of foreign country

courts would be inecluded in these.

Suggestion:

"5. The Northern Section slso noted the phrase 'palitical
subdivisions of foreign countries' mey be uncertain. Will it be
given s technical meaning?"

Recommendation:

The Northern Comaittee recommends that the Commlesion take no action on
this suggestion, The langusge referred to is teken from the Model Judicial Notice
of Law Act. The Committee feels that the Commission has chosen the brosdest and
most appropriate phrase to express its 1dea. The only way to further clarify the
point would be to sttempt to specify the various types of poli;bical subdivisions
included which would involve the risk that certain types of governmental entities
would be ingdvertently omitted. The Committee is confident that the cowrts will
apply the provision broadly and sensibly rather ther technieally.

Suggestion:

"6, The Northern Section wes of the view that the words
'regsonable notice’ in provisions requiring a party to glve such
notice if he asks thet judicilal notice be taken, should be
amplified. Frequently, considerable iime 1s required for
preperation on the issue of foreign lew."

Recomgrendation:

The Rorthern Committee recomnends that the Comnission take no action on

this suggestion. Apparently the Horthern Section of CAJ is concerned Ehat the
notice will not be given in sufficient time for counsel to prepere on the foreign
law issue. This will depend, of course, on how the provision is administered
by the couwrts. The Northern Committee believes that it is sounder to give the

courts a flexible statute to work with than to impose e rigid notice reguirement -
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e.g., by requiring the matter to b_e set forth in the pleadings. The language
in the proposed revision is taken from the Uniform Judicisl Rotice of Foreign
Law Act. The Commitiee does not believe that it is possible to draft a more
specific provision which would nevertheless be sufficiently broed to encompass
the many situations in which it may be desirable to take account of foreign

country law in deciding a case.

Sugge stion:

"8. In regard to the proposed provisions in the last
paragraph of Section 1875, i.e., that if the court is unable
to determine what the foreign lew is, it mey, as the ends of
Justice require, either epply the lew of this State or diamiss
the acticn without prejudice:

"(a) These provisions met with the approval of the
Bouthern Secticn, which suggests a minor re-srrangement of
language. The first clause would read 'If the law of &
foreign country or a politieal subdivision of a foreign country
ies not determineble, the court may,' ete.”

Recommendation:

The Northern Cormittee recommends that the Commission take no
aection on this suggesticn. The Committee believes that the lenguage suggested by
the Southern Sectlon may carry a different meaning, or at least & different
emphasls, than the language propesed by the Commissior and that the latter more

precisely expresses the idea the Commission haes in mind.

§¥_ Estion:

"8(b). The Northern Section believes that the entire
paragraph should be deleted. It believes that litigants are entitled
t0 a determination of the question of foreign law by the court and
the court should male the determination. If the trial court is
wrong, it is stated, appellate review is available.”

Recommendation:

The Northern Committee recommends that the Commission take

no action on this suggestion. It is not completely clear why the Northern

-5~
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Section believes that the proposed last paragraph of Section 1875 should be
deleted. Apparently, the Northern Section is of either or both of two views:
(1) that foreign country law can nearly always be ascerteined; or (2) that when
it cannot the person whose case depends on foreign law should lose on the merits
for failure to esteblish an element essential to his case. The Commission's
proposed revision is based on & different view of both these propositions.

With regard to the first proposition, the Northern Committee believes that
the research consultant's repcrt shows that it is not alweys possible to ascertain
the law of & foreign cowuntry on a specific point even after diligent ei’fort.

This has been the experience of the New York and Messachusetts courts and there
is no resson to assume that the situation will bve different in California. With
regard to the second proposition, the Northern Committee believes that the
Commissicn's proposed revision is the best solution to the prcblem of what a
court should 4o when it is unable, through its own efforts and with the essistance
of counsel, to determine the applicable foreign country lew. The Coammittee
believes that it is unnecessarily harsh in such a case to decide the cese on the
merits against the party baving the burden of showing what the foreign country

law is. This was the result in the recent case of Walton v. Arabian Amsrican

0il Co., 233 F.2d 541 (24 Cir. 1956) decided under the New York law, and it is
an injustice which the Commission's proposed revisicn will avoid.

One course of acticn available to & court in scme cases under the
Commission's proposed revision is to decide the casge under the applicable
California law. This is what the California courts are doing at the present time
in all1 cases by the use of a highly questionable presumpticn that the foreign
country law is the same as California law. . The second course of action authorized

by the Commission's proposed revision, however, goes beyond the present practice
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and gives the court power to dismiss the action without prejudice if it concludes
that the case either can conetitutionally be decided or should be decided only
under the foreign country law. The Northern Committee believes that this broad
grant of discretionary power is a better solution to the problem then either

the present law or the rule spplied in the Walton case.

Suggestion:

"8(b)}. The Northern Section alsc believes that the wording
referring to stat.e and federal constitutions, in this paragrsph,
is superfluous.”

Recommendation:

The Northern Committee reccmmends that the Commission take no
action on this suggestlon. Although the reference to the federal and state
constitutions is techmically superflucus, it does call the attention pf both
court and counsel to the fact that there are United States Supreme Court decisions
preciuding the application of locel law to facts occurring in a Poreign country.

%estion:

"9. The Southera Section called attention to the fact that
this Committee recomuended the substantial revision of Probate
Code Sec. 259, et seg. (July-August, 1956 Journal, p. 310). The
amendment to Section 249.1 recommended by the Commission (see above),
would be inconsistent with certain provisions of the revision of
Section 259, et seq., recommended by this Committee. Note: The
Board of Governors later determined not to sponsor the revision of
Probete Code Zec. 259, et seq., at the coming session of the
legislature, as the Commission has the subject matter on en Agenda."

Recommendstion:

The Northern Cormittee recommends that the Commisslon take no
action on this suggestion since the facts steted in the""Note", above, eliminate

the problem referred to by the Southern Sectiocn.
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Study No. 6 - Effective Date of New Trial

Orders

Sﬂestion:

"“The Northern Section of this Committee 18 of the opinicn that
the present case law is preferable and, stating:

The Section does not approve the amendment of C.C.P.
660 proposed by the California Law Revision Commission;
instead 1t believes that the modern cese law is preferable
and that the new trial order to be effective should be
either & written order signed and filed or an order
entered in the minutes, within the 60-day period. (It
may be noted that this is substantially the proposal of
the Commission's research assistant. See "A study relating
to effective date of new trial orders In relation to
Section 660 of the Code of Civil Procedure", pp. 23 and 27.)

The Section believes this alternative is preferabdle
because 1t esteblishes a definite, orderly, and clear record.
It mekes for an easily identified action. IV is consistent
with general practice on other types of orders and with
the effective date of new trial ordera for the purposes
of appeal. On the other hand, the Commission's proposal
often will leave open the determination of when the julge
made the oxder. It 1s a retrogression toward loosences
and indefiniteress which will breed controversy.

" The Southern Secticn of this Commitiee approves the purpose
of the emendments but suggeste that the proposed smendment be limited
to the purpose sought to be accomplished.

The Southern Section also suggests the following principle:

Expiration of the 60-day period shall not auto-
matically determine s motion for a new trial where
(a) an order granting the moticn in whole or in
part has been entered; or (b) has been orally
pronounced within the 60-day period in open court
in the presence of the parties, unless, in the
latter event, a written order or minute order
granting the motion in whole or in part has not
been entered within days of the expirastion
of the 60-dey period.

The Southern Section alao suggests the following:




In respect to an order grenting the motion, it
shell be deemed to have been determined on the
date of the entry of the written order or minute
order to that effect.”

Recommendation:

The Northern Committee refers this matter to the Camission without
recomnendation on the merits but with a recomendation that the entire Commission
re-examine its recomnmendstion to the Legislature in the light of the views of

practicing attorneys reflected by the suggestiocns of the State Bar.

Respectfully submitted,

Mr. Bert W. Levit, Chalrman
M. Tms E. S’l‘-antﬂn, JT e
Professor Semuel D. Thurman

-10-
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Report of the Southern Committee to the

Law Revision Commission

Re: Report of the State Bar Committee on
Administration of Justice
The Southern Committee met on Saturday, October 6, to consi-

der the report of the State Bar Committee on Administration of Jus-
tice on those recommendations previously sent to the State Bar which
originally had been considered by the Southern Committee. The South-
ern Committee herewith submits its recommendations as to the action
which the Commission should take on the State Bar report on these
recommendations.

Study No, 3 - Code of C Procedur

Sectio 80 - The Dead Man Statut

Suggestion:

®The Southern Section, in addition to approving
the principle and recommendation, suggested that
if proposed Section 1880.1 is enacted, subsec-
tion {4) of C.C.P. 1870 should alsc be amended
to conform to the liberalization provided by Sec-
tion 1880.1."

R ndation:

The Southern Committee recommends that the commission take
no action on this suggestion. The Southern Section's recommenda-
tion ig not clear; it may be that the categorles of casea covered in
Code of Civil Procedure Section 1870 (4) should be expanded or that

the commission should go further and recommend that all hearsay

1956




statements of deceased persons be made admissible. Whatever merit
elther suggestion may have, both appear to he beyond the scope of
the commission?s authority, which is limited to a study of the Dead
Man Statute. In dealing with that matter, the commission was pfOper-
1y led to make a recommendation with respect to relaxing the hearsay
rule to offget the disadvantage to decedents' estates involved in
repealing the Dead Man Statute. The commission would not appear to
be justified, however, in recommending further and unrelated changes
as to hearsay. Moreover, the entire subject will be covered in the
study of the Uniform Rules of Evidence.

Study No. 7 - Retentjon of Venue
for Convenience of Witnesses

Suggegtion:

"The Rorthern Sectlon opposed the proposed amendment,
stating:

'The Section disagrees with the proposal and
favors the present law. It believes that there is
merit in the argument in,sugport of the present ruleg
That an adequate and reliable determination of the

- convenience of witnesses issue cannot be made until
the case is at issue, The proposed change would
lead to an arfument on the nesd for witnesses in sup-
port of pleadings not yet in existence. When answer
iz filed there 18 a reasonably clear situation pre-
sumably carefully developed by the pleading process.
This is actual and real. The proposal would create
an artificial situation at a premature state of the
proceedings for the court to rule on.

*Moreover, the glaintiff has himgelf selected
the wrong court in the first place. If there be some
grocedural difficulty, it 1s of plaintiffts choosing.
he fact that he started the action in the improper
county should not be used as leverage for changing an

e
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existing practice based upon entirely sound reasons
and the substitution therefor of a kind of hypothetl-
cal case upon which the court may dispose of the con-
venience of witnesses question, ”

'Finally, the amendment would, to some extent
impair the right of the defendant to his venue. That
is, to have the case tried at his residence and, if
not tried there, to have the gquestion of where it 1s
to be tried, determined by the judge in that wemnty.
Again, because the Eiaintiff improperly commenced the
action this right should not be invaded.' "

Recommendation:

The Southern Committee recommends that the commission take
no action on this suggestion. All of the arguments stated by the
Northern Section for leaving the law as it standswere considsred by
the commission when this matter was before it., The Southern Com-
mittee believes that this is simply one of two possible ways of
viewing the-matter and recommends that the commission remain firm
in its conclusion that the counter arguments are more persussive

than those stated by the Northern Section.
Respectfully submitted,

Stanford C. Shaw, Chairman
John D, Babbage '




