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AGENDA FOR MBE'nNG OF LAW 

REVISION C<JoIMlSSION 

July 13-14. 1956 

1. Minutea of meeting of Jun" 4 II!lIi 5 (llent to you on JUIUI 22). 

Z. Report by EKecutive Secreta!')" OIl Study Topics for 1956-57. including 

problem of research funda. 

3. R~ort by Executive Secretary on work at Stanford under Agenda Contract. 

4. Report by Executive S8Cl'etary rtt State Bar: (a) action by Board at 

Govemors on six stw:tift and metIIOrand.um lent; (b) situation rtt Section 259 

et seq. of Probate Code, (0) ~ of State Bar hiltory on 1956-57 study 

topics. 

5. Diecuaaion of l4Itt.r from Stat. Bar augge.ting study of attachment. 

garniebmel1t and property e.xeJ!(lt from execution (.ent to you on June 16). 

6. Study No.5 - Probate Code J 2Ol.5 (sent to you on June 19). 

7. Study~. 8 - Marital Telt1monW Privilege ('ent tc you on June 19). . . e ... e .. ~,~~ 
8. Study No. 12 - Jury Instwctlonsl\'lent to you on June 19). ....2-c,e-:r",.l. 

'h StUdy No. 15 - Attom.eyle fq&and COlts (sent to you on J\IIliI 29). 

10. Study No.1 -Suapensioo. Absolute Power at Alienatioo (sent to you on 

June 30). 

11. Study No. 13 - Parties to eros.-actiOl'lS (sent to you on July 5). 

12. Study No.9 - Penal Code II! 1377. 1378 (sent to you on July 5). 



MIIMES OF MF,El'InG 

OF 

JULY 13 MID 14, 1956 

Pursuant to the call of the Chairman, the Law nevision Commission met 

on July 13 and 111. at Long Beach, California. 

PRESEN'f 

Mr. Thomas E. stanton, Jr., Chairman 
Mr. John D. Babbage, Vice-Chairman 
Honorable Jess R. Dorsey 
Honorable Clark L. Bradley 
Mr. Joseph A. Ball 
Mr. Stanford C. Shaw 
Mr. John Harold Slian 
Profe·ssor Samuel D. Thurman 

ABSENT 

Mr. Bert W. Levit 
Mr. Ralph N. Kleps, ex officio 

(July 14) 
(July 14) 

Mr. John R. McDonough, Jr., the Executive Secretary of the commission, 

and Mrs. Virginia B. Nordby, the Assistant Executive Secretary, were present on 

both days. 

The minutes of the meeting of June 1 and 2, which had been distributed to 

the members of the commission prior to the meeting, were unanimously approved. 

1. Administrative Matters 

A. Conduct of Commission Busi~~ The following motions were made by 

Senator Dorsey, seconded by Mr. SIian, and unanilllously adopted: 
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1. Five voting members of the commission constitute a quorum and must 

be present before the cOIIIIilission may attend to any business. 

2. Robert's Rules of Order govern the conduct of commission meetings 

except insofar as they conflict with rules adopted by the commission. 

3. A roll call vote shaU be ta.l&n and recorded on every motion to 

approve for distribution or to adopt any report or recommendation of the 

commission to the Legislature. 

4. Five votes are required to approve for distribution or to adopt any 

report or recommendation of the commission to the Lesislature. An absent member 

may be poUed and his vote incorporated in the roll call on such motion only if 

he was present duri~ a p:!'evious discussion of the subject ma.tter at a meeti.ns 

of the commission. 

B. Report on Selection of Research Consultants for 1956-57 Study Topics: 

The Executive Secretary reported that Research Consultants had been obtained for 

the following studies on the commission's 1956-57 prosram: 

Study No. SUbject Research Consultant !!! 
24 Mortgages for future Prof. Merryman - stanford $ 800 

advances 

25 Probate Code §§ 259 et seq. Prof. Horowitz - USC 600 

~ Putative spouses Prof. Mann - Stanford 800 

30 Jurisdiction in custody Dean Kingsley - USC 800 
. proceedings 

31 Doctrine of worthier title Prof. Verrall - UCLA 500 

35(L) UOiformPost-conviction Prof. Selvin 900 
Procedure Act Loyola 

37(L) Claims statute Prof. Van Alstyne $1,000 
UCLA 
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The Executive Secretary stated that he planned to invite an expert in the 

field of procedure to serve as Research Consultant on studies No. 20 (Procedure 

re nonresident guardians), 21 (Procedure on partition sales), and 22 (Cut-off date 

on motions for new trial) for an honorarium between $750 and $1,000 for all three 

studies. 

The Executive Secretary reported that he bad invited Judge Eirelle Younger 

of the Los Angeles Municipal Court to be the Research Consultant on study No. 29 

(post-conviction sanity hearings) and that Judge Younger had accepted, subject to 

tm approval of the Los Angeles County Counsel. 

The Executive Secretary also reported that he had invited Professor Allan 

H. MoCoid of UCLA to do a report on study No. 33 (survivability of tort actions) 

but that Professor MoCoid will be in M:l.nnesota during the 1956-57 ace.demic year, 

and perhaps longer, and that it would therefore be difficult to consult with him 

about the study. The commission expressed reluctance to engage a Research 

Consultant so far awa;y unless there was no one in California ~ could Ib the 

kind of Job required. Names of other possible consultants were suegested and the 

matter wes left to the discretion of Mr. Thurman, who is familiar with the 

experts in the tort field in California, and the Executive Secretary. 

The Executive Secretary reported that he had discussed with Professor 

James H. Chadbourn of UCLA the possibility of Professor Chadbourn's underteltiog 

responsibility for the entire study of the Unif~ Rules of Evidence for the 

commission and that Professor Cbadbourn bad indicated interest in the project. 

The commission discussed the amount of control it should retain over the handling 

of the study and decided that Professor Chadbourn should be given discretion in 

..,..-- selecting consultants or a.ssista.nts and proceeding with the work. The commission 
\... 
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agreed, however, that it would want to be kept informed about the progress of 

the st~. 

A motion was then made by Mr. Bradley, seconded by Mr. Shaw, and 

unanimously adopted that the Chairman and the Executive Secretary be authorized to 

cOllllllit by contract and to request from the emergency tuna. up to $5,000 for the 

present fiscal year for the Uniform Rules st~ and to arrange to have all of the 

st~, or as much of the st~ as can be reasonably obtained, done for this 

amount. It was agreed that the cOllllllission' s budget for the 1951-58 fiscal year 

include an item for ~ part of the study remainins to be done. 

C. R~ on Work & Stanford under the Agenda Contract: The Executive 

Secretary reported that Stantord University bad employed Mr. GUbert Barrick, a 

r graduate of the University of Wisconsin Law School and a prospective teaching 
',,-. 

Fellow at Stanford, and Mr. Robert Anthony, a third year student at stanford Law 

School, to work under the asenda contract to find suitable topics for future 

study by the cOllllllission. 

D. Reference of Coqmission Studies and Recommendations to State Bar: 

The Executive Secretary reported that six research studies, together with the 

proposed Re:port and Recommendation of the coqmission on each of them, bad been 

sent to the State Bar and that he was informed that the Board of Omrernors bad 

referred five of the studies to the Committee on Administration of Justice and one 

of them to the COIIIID1ttee on Cr1m1nal Law and Procedure. He stated that there is 

considerable doubt whether these cOllllittees will report their views to the Board 

of Governors !Ild the Board take eo position on the commission's proposals before 

tte end of September. 
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The commi£sion discussed the general questions of whether it should refer 

its studies and l'fports to the State Bar and if so for what purpose, whether it 

should seek the formal endorsement of the State Bar, and whether it should defer to 

the views of the state Bar if they conflict with the original conclusions of the 

commission. The commission also discussed the immediate practical problem that if 

it waits this year to print its studies and reports untU after it has received 

and considered the views of the State Bar, it will be involved in a last minute 

pre-Session rush with the State Printer and the Members of the Legislature. 

A motion was then made by Mr. Shaw and seconded by Mr. SWan, that 

mimeographed coPies of research consultants' reports and the reports and recommen­

dations of the Le.w Revision Commission be submitted to the state Bar for their 

consideration as soon as both are completed and adapted; and that the Chairmen, the 

Executive Secretary and Mr. Ball try to expedite the return of the views of the 

State Bar and. the reasons for them. A motion was made by Mr. Bradley, seconded by 

Mr. ThUI'lllllIl, and adopted that Mr. Shaw's motion be amended by striking the material 

after the Semicolon. (Mr. Ball and. Mr. Shaw opposed this amendment.) As thus 

amended, Mr,. Shaw's motion was adopted. 

It was also agreed that the cOllllllission' s studies and. reports should be sent 

to the Judicial Council and. the District Attorneys' and Peace Officers Association 

at the same time that they are sent to the State Bar and under cover of the same 

letter. 

It was decided that the Chairmen and the Executive Secretary should proceed 

with the printing of research consultants' studies and should investigate possible 

methods of preprinting and holding type on the commission's reports and recommen­

dations to facilitate later revision. 
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E. Distribution of Draft Fish and Game Code: The commission discussed a 

letter to the Chairman from the Department of Fish and Game and the Fish and Game 

Commission recommending, in contradiction of their earlier recommendation, that 

distribution of the draft code not be delayed until the Department and the 

cOllllllission have completed their review of it. The Executive Secretary reported he 

was informed that it would cost approximately $10 a copy to reproduce the draft 

code and that the Legislative Counsel thought about 500 copies would be needed for 

distribution. The commission decided that the Executive Secretary should explore 

with the Department of Fish and Game and the Fish and Game COIIIIIIission the 

possibility of their assuming part or all of the cost of reproducing the draft 

code. A motion was then made by Mr. Bradley, seconded by Mr. Thurman, and unani­

mously adopted that the Chairman and the Executive Secretary be authorized to spend 

not more than $1,000 to have copies of the draft Fish and Game Code reproduced. 

F. National Association of Legislative Service Agencies: The Chairman 

reported that both he and the Executive Secretary had been invited to attend the 

annual meeting of the National Assodation of Legislative Service Agencies being 

held in Seattle at the end of August. He stated that he could not personally 

attend. A motion was made by Mr. Swan, seconded by Mr. Shaw, and unanimously 

adopted that the Executive Secretary and one member of the commiSSion to be 

designated by the Chairman be authorized to attend the meeting at S\;a.te expense. 

G. Payment of Research Consultants: A motion was made by Mr. Swan, 

seconded by Mr. Ball, and unanimously adopted that Professor Stanley Howell and 

Professor Lowell Turrentine be paid for their research reports, having satis-

! i'actor1ly completed them. 
\ ,,-. 
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2. ./\genda 

The commission considered a request from the Board of (lQvernors of the 

Sl;a.te Bar that the commission ccnsider making a complete study of the law relating 

to attachment and garnishment and prOllerty exempt from execution. A motion was 

made by Mr. Swan, seconded by Mr. Thurman, and unanimously adOllted that this subject 

be placed on the calendar of topics selected for immediate study. 

3. Current studies 

A. study No.5 - Frobate Code § 201.5: The commission discussed a revised 

Report and Recommendation on this study prepared pursuant to action taken by the 

C commission at its June meeting. It was agreed that prOllosed Section 201.8 of the 

Frobate Code should be revised to contain as subparagraph (f) a specific enumer­

ation of funds used to pay insurance premiums on a policy on the. life of the 

acquiring spouse in favor of a person other than his spouse. Amotion was made by 

Mr. Swan, seconded by Ml". Bradley, and unanimously adopted that, after this change 

had been made, the draft Report and Recommendation be approved for recommendation 

to the Legislature. (Note -- This action was taken prior to the decision that a 

c 

roll call vote must be taken and recorded on motions to adopt a recommendation to 

the Legislature.) 

B. study No.8 - Marital Testimonial Privilege: The commission considered 

a revised Report and Recommendati on to the Legislature prepared pursuant to action 

taken by the commiSSion at it s Julie meet:Lng. 

-7-
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A motion was made by Mr. Ball and seconded by Mr. Shaw that the commission 

recommend to the Legislature that the "for" privilege be abolished in both civil 

and criminal cases and that the "against" privilege be taken from the party spouse 

and given to the testifying spouse in both civil and criminal actions. The 

motion carried: 

Babbage, Ball, Bradley, Shaw, Thurman 

Noes -- Dorsey, Stanton, Swan 

5 

3 

A motion was made by Mr. Shaw and seconded by Mr. Thurman that the 

commission also recommend to the Legislature that the present exceptions to the 

privilege be retained and the witness spouse be compellable in cases falling 

within an exception. The motion carried: 

Ayes -- Babbage, Ball, Bradley, Dorsey, Shaw, Stanton, 
SWan, Thurman - 8 

Noes None 

C. study No.9 - Penal Code §§ 1377, 1378: The commission conSidered a 

draft Report and Recommendation to the Legislature prepared pursuant to the 

direction of the Southern Committee, 

It was decided that, in accordance with the suggestion of the Legislative 

Co\Ulsel, whenever the commiSSion proposes revision of a code section having a 

title caption that was enacted as part of the section, the commission WOuld, in 

addition to other changes recocmended to the Legislature, propose repeal of the 

caption. 

A motion was made by Mr. Bradley, seconded by Mr. SWan, and unanimously 

adopted that the Report and Recommendation, after it is changed to strike out the 

captions in the pzoposed reviSions of Sections 1377 and 1378, be adopted as the 

-8-
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7ecommendation of the commission to the Legislature. (Note - This action was 

taken prior to the decision that a roll call. vote must be tal::en and recorded on 

motions to adopt a recommendation to the Legislature.) 

D. Study No. 12 - Jury Instructions: The commission discussed a revised 

Report and Recommendation to the Legislature prepared pursuant to a.ction taken by 

the commission at its June meeting. It was agreed that the proposed revision of 

Code of Civil Procedure Section 614 be changed in certain respects. 

A motion was then made by Mr. Bradley, seconded by Mr. Thurman, and 

unanimously adopted, that the Report and Recommendation be revised to indicate 

that the Legislature may wish to require all jury instructions to be in writing, 

and that as thus changed it be approved as the final recommendation of the 

commission to the Legislature. (Note - This action was taken prior to the 

d-'!cision that a roll call'vote must be taken and recorded on motions to adopt a 

recommendation to the Legislature.) 

E. study No. 13 - Parties to Cross-Actions: The commission discussed a 

draft Report and Recommendation prepared pursuant to the direction of the Southern 

Committee. A number of questions about the proposed revision of Code of Civil 

Procedure Section 389 were raised and it was decided that the staff should do 

further work on it along the lines indicated. 

F. study No. 15 - Attorney's Fees and Costs: Tbe commiSSion considered a 

revised Report and Recommendation prepared pursuant to action taken by the 

commission at its June ~eting. A minor change in the proposed reVision of Civil 

Code Section 137.3 was made and it was unanimously agreed that the Report and 

-9-
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RecO!!l!DpndatioD, as thus amended, be adopted for recommendation to the Legislature. 

(Note - This action was taken prior to the decision that a roll call vote must be 

taken and recorded on motions to adopt a recommendation to the Legislature.) 

The commission postponed consideratiml of Study No.1, Suspension of the 

Absolute Power of Alienation, lmtil its next meeting. 

There being no fUrther bUSiness, the meeting was adjourned. 

-10-

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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atudy To 
:10. Subject start 

1 Suspension Power 
of Alienation 

2 Judicial Notice 
Foreign Law 

3 Dead z.an statute 

4 Law Governing 
Survival 

5 Prob. Code 
Section 2OJ..5 

6 CCP Section 660 

7 Retention Venue 

8 For and Against 
Privilege 

• 
~ Penal. Cc4e 

§§ 1377& 1378 x 

10 Penal. Code 
§19a 

11 Corp. Code 
J§ 2201, 3901 x 

L u 

Rsch. 
study 
UIlder 
Wav 

x 

Sl'ATUS REPORT ON CURRENI' Sl'UDIES 
(FOR 1957 SESSION) 

Before Before Sent Sent 
Cmttee. Cmssn. state Prntr. Completed 

llar 

x 

x 

x 

x 

x 

x 

x 

x 

u 

JUL 1 9 1956 

Remarks 

I----

Re report expected June 29; scheduled 
for July meeting 

Scheduled for July meeting 

Scheduled for July meeting 

Scheduled for July meeting 

Scheduled for August meeting 

u 
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Study To Rsch. Bef'ore Before Sent Sent 
No. Subject start study Cmttee. Cmssn. State Prntr. Completed Remarks 

Onde~ Bar 
Way" 

12 JIll'Y Instruc-
tions x Scheduled for July meeting 

13 Partie. to 
erose Actions Ix RC report expected June 22; BchcduJ.ed f'or 

July meeting 

14 AdmiIliRrato:r 
, 

Quiet Title 
Action Memo sent to State :Bar 

15 At'to:rllef'1I tee8 
Uld. costa x Seheduled f'or July meeting 

16 1'1ann'nc 
P.roce®n x Scheduled for July meeting 

17 Fililb& Galle Awaiting comments of' Dept. F.& G. and 
F. & G. CQIlIIII.. 

18 i'e4eT8l-State 
Deatb'rUes :It 

u u u 
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John R. McDo.'lGU8h, Jr., Esq. 
&tt!C11tive SEcretary 

JAMES A. COBEY 

CALIFOBNIA LEGISLATURE 

SENATE 

Calif'ornia Law Revision Commission 
School. of' Law 
stanford University 
Stanf'~d, California 

Dear Professor McDoneU8h: 

JUl 1 () 1956 

P. O. Box 1223 
Merced, Calif'. 

JUly 3, 1956 

This letter is written in reply to your letter of June 15th inquiring 
as to what particular aspects of contlenmation law and procedure I would wish 
the Law ReviSion Commission study to embrace. 

I am sorry that I do not have the time presently available to do the 
research necessary to answer your question. What I would like to suggest is that 
the study be a cOll\P8.l'&tive one - comparing federal condemnation law and practice 
and the law and practice of other states with that of california to determine 
Which jurisdiction IIIOst nearly fulfills the constitutional requirement of 
"just compensation" and then to recOllllllelld what cbs.nges should 'be made in the 
California statutory law to more nearly accOlllPl1sh the just stated constitutional 
requirement. 

As you may know J prior to becoming a C01mtry lawyer I was a public 
l.avyer and my l.egal work in condemnation law and practice bas coavinced me that 
presently it is a very one-Sided proposition. The various public bodies 
:possessing the power of eminent domain have "loaded" condemnation law and 
practice, both statutory and case J heavily in their f'avor. Since the field is 
not a recognized specialt~· in the private practice of law, there is and bas been 
ne organized c01mterpressure from the ~er side of the fence. Certain ilI!;prove­
ments have been made, it is true, such as giving the defendant the right to 
open and close, but IllUch remains to be done. 

Here I refer particularly to the substantive law. As an example of 
my thinking I call to your attention the recent case of People v. Dunn 46 A.C. 
643, in which the SUpreme Court of Calif'orn;!.a again beld that evidence of 
profits derived frOlll a bUSiness conducted on the land is too speculative 
and uncertain to be considered in arriving at fair market value. Such a holding 
is nensense. While it is true that the variations in managerial ability 
will detel'lll1ne the relative success of businesses at the same location, the 
fact remains that aside frOIIl property bought for shelter and recreation, all 
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Jolm R. McDonough, Jr., Esq. -2- July 3, 1956 

property is bought far but one purpose and tbat is to make lIIOney either 
by way of specul&tion arby way at investment. The very first thing that the 
prospective ~r inquires into is the gross and net income history of the 
business on the site when he is cOnsidering acquiring the same. The income 
approach is one of the three rec08Dized basic aptll'08ches in valuation theory 
and the law should be kept abreast at this theory. 

Similarly, it is IlI\Y personaJ. opinion tbat the courts, and perhaps the 
Legislature as well, have restricted too narrowly the recovery of a property 
owner in condemnation. Since the sale is forced upon him, I do not see why he 
should not be permitted to recover certain expenses in connection therewith, 
such as moving expenses, interruption expenses, relocation expenses, etc. 
I realize tbat it would be extremely dU'ticult to put a reasonable limitation 
upon these expenses so as to prevent the abuse of this relief but I think the 
effort should be made and then only wiU we know whether or not it can be done. 

In brief, the trouble with condemnation law at present is that it is 
written, by and large, pretty completely negatively far the pubJ.ic body. 
In IlI\Y personaJ. opinion it should be written the other we;y. "Just canpensatiori" 
means that the property owner should be made whole insofar as the law possibly 
can do so • 

.Among specific items that could be considered would be the prohibition 
against the recovery of attorney's fees in the case of abandonment of the 
condennation proceedings where the attorney's tees are contingent in nature. 
I think in such a case the attorney is entitled to a reasonable fee to be 
fixed by the court, at the very least. 

~ apologies to you if arry of the statements in this letter are lega.Uy 
inaccurate. I have not tried arry cases in this field for approx:Lmately four 
years now and ~ memory of the law ~ be in error and, likewise, the law 
may have changed. However, what I am interested in is changing the flmdameutal 
viewpoint of condemnation law in California and making it more responsive to 
constitutional ma.nda.te of "just compensation." 

I would suggest that a good man for the COIIIDission to contact would 
be E. Va.yne MiUer, the partner of m;y colleague, Senatar Desmond, whose address 
is 616 I St., Sacram.ento, California. He has an extensive trial practice in 
this field and he can undoubtedly be of assistance. I would also recQllllllend 
you contact John B. Anson, 458 South Spring St., Los Angeles, California, for 
the same reason. 

In addition may I suggest that the ColDmission contact Jolm Balm, 640 
First Street, Benicia, California, the consultent to the Interim Judiciary 
COIIIIIl1ttee of the Senate. This COIIIIII1ttee is likewise studying this same :field~ 
I have suggested to Balm that he contact the local bar associations tbrouehout; 
the state in. an effort to get suggestions from the practicing lawyers who are 
active in this field. 
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John R. McDonough, Jr., Esq. -3- July 3, 1956 

Please do not misUIJderstand me. I have no objection to the COIIlDIission 
contacting all ot the public lawyers as well and I would certainly want any 
suggested revisions in the statutory law subjected to their scrutiny and 

-critical appraisal betore they are presented to the Legislature. Nevertheless, 
I do want to make clear I believe there is a fair amount of case law that will 
have to be either repealed or limited by statute. 

-JAC:fm 

Very truly yours, 

IS/James A. Cobey 

JAMES A. COBEY' 

___ J 
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STATE OF CALIFORNIA 

FISH AND GAME CtHllSSION 

Mr. Thomas E. Stanton. Jr •• Chairman 
California Law Revision Commission 
111 Sutter Street 
San Francisco, California 

Dear ¥.r. Stanton: 

July 10, 1956 

COPY 

In !'espoz:se to your letter of May 25, 1956, staff members of the 
Fish and Game C"RIllIission and the Department of Fish and Game have reviewed a 
consideraole portion of the first draft of the proposed revision of the Fish 
and Game Code. and our co::mnents are submitted herewith. 

Because of the difficulty of finding available time to work on 
this revision and do a detailed job conparable to what we have done so far, 
we now feel that yOt'r Commission should not hold up distribution pending 
receipt. of our com.nents in f1.111. 

We recomend that distribution be made generally to those groups 
or individuals wllo have req'J.ssted copies. particularly officers and directors 
of the California t4ildlife Federation, President and SecretaI';)' of the Sacramento­
Sierra Sportsman's Council. the President of the State Division of the Izaak 
Walton League, individuals representing commercial fishing interests, and the 
chairmP.n of the Senate and Assembly Fish and Game In':.erim Committees. If it 
will be helpful to ;v:ou we will be happy to supply such a mailing list. 

If you fee1 that the recommendations we have made on the portion of 
the draft we have covered are acceptable. and if you incorporate those changes 
in the second draft when it is sent out. it would. we think, be helpful to the 
people who receive it. 

It is our understanding that it is not the intention of this revision 
to make substantive changes. and our recommendations were drawn accordingly. We 
feel that care should be exercised to insure that the basic authority delegated 
to the Fish and Game CollllDiBsion by the Legislature is not diminished in any 
way by the suggested changes. 

With respect to Section 201. this draft, we recommend that the word 
"shall" should read "maY" provided this does not diminish the authority of the 
Fish 3ud Game Commission. 

In addition to the comments submitted herewith, the question has been 
raised as to whether it would be advisable to bring together all license 
provisions in one chapter. 



c 

c 

c 

-
Page #2 - Mr. Thomas E. stanton, Jr. July 10, 1956 

T~.e question of the terminology used with respect to licenses and 
permits is onu which we cannot settle at this time. It appears that the two 
terms are use,! interchangeably. We would like to give the matter further 
consideration and respectfullJ' suggest that you do likewise. On the surface 
it appears tf' 1.\11 that the term ''license'' should be used in those cases where 
the fee is S'lt by the Legislature, and the term "permit" should be used for 
both free permits and those permits where the fee is set bJ· Commission regu­
lation. 

We agree tlJat the definition of "fish" should include "mollusks and 
crustaceans" and in most places where these words appear in the draft they 
can be eliminateC:. We are inclined to feel. however, that "amphibia" should 
be deleted from the defil'lition of "fish" and inserted in the appropriate 
sectiotl& throug~out t~e code, for the following reason: "Amphibia" was added 
to the de:'inition of "fish" in 1953 and this has raised a number of problems, 
particularly with reference to domestic fish breeders, etc. 

As an alternate suggestion, after completely reviewing the code it 
may become apparent that it would be better to include "amphibia" in the 
definition of "fish" and write in the exceptions as required in various sections. 

vie recomnend that the sections on hearings be revamped so that they 
are uniform, allowing sufficient opportunitJ- for publication of notice of 
heari."lgs to be held. and for holdiq: such hearings as ~. be necessary. For 
example, this year, under the provisions of Section 16.4 there were only three. 
dSJ~ available for holding approximately five hearings in widely scattered 
parts of the State. These hearings must be held by l:lSlIIbers of the Commission. 
Such a tight schedule is not a good thing. and it would be desirable to revise 
this section in some m&~er that would permit more latitude for the scheduling 
of hearings. 

As requested, we submit our views concerr.ing the various questions 
raised in Mr. Kleps' letter of May 23 to your Commission. However. man~' of 
these are questions of legal interpretation _ the resolving of which lies 
outside our province, although we will, be glad to submit our views with respect 
to operatin;; procedures if ;rou wish. 

Reference Question No.1 - Allocation: 
We believe that the procedure followed is sound and desirable. 

Reference Question No. 2 - Plenary Powers: 
We respectfully refer you to Attorney General's Opinion No. 56/33 on 

this subject and the Commission's policy-making authority. Concerning the 
transfer of administrative functions from the Collllllission to the- Department. we 
have endea,"ored to present our suggestions regarding the change from the wol;'d 
"commission" to "department" in the appropriate places in the material attached. 

Reference Question No.4 - Fines and Penalties; 
We are having a competent member of our staff check all of the 
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Page II'J - Mr. 'rhomas E. stanton, Jr. July 10, 1956 

sections enumerated jn Division 9, this draft, to assist jn determining that 
the restL.t is consistent with existing law. We thoroughly approve the segregation 
of the penalty provisions. 

The further we go in our review of this draft the more impressed 
we are with the exceptionally fine work done by the Office of the Legislative 
Counsel. 

In view of the fact that we are diligently trying to complete our 
study of the first draft of the revision of the Fish and Game Code, it would 
be helpful if you would advise us at an early date if our approach to this 
problem meets with your approval. 

cc: Mr. McDonough 
Mr. Kleps 

Cordially, 

DEPAR'lMENT OF FISH AND GAME 

Director 

FISH AND GAME COMMISSION 

Assistant to the Commission 

P.S. As discussed with Mr. Gould of the Legislative Counsel's Office, it is 
hoped that the Office of the Legislative Counsel can prepare a cross-reference 
index of the final draft. We understand that they have men experienced in 
this type of work. We believe the formulation of a good index is of major 
importance in the code revision and will be very helpful in the printing of 
the new code. 
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