MINUTES OF MERTING
oF
- NORTHERN COMMITTEE
October 8, 1955

San Francisco

FRESENT
Members Research Consultents
Mr. Bert W. Levit, Chajrmen Professor Edward Barrett
Mr. Thomes E. Stanton, Jr, Professor Edward Hogan

Mr. John H. Swan Mr. Harocld Marsh
Professor Lowell Turrentine
Staff

Mr. John R. Mcbonough, Jr.
Mrs. Virginia B. Nordby
The Committee discussed a general time schedule for all of the
studies which had been assigned to it by the Chairman of the Commission and
decided that its objective would be to meet the following deadlines:

June 1, 1956 -- All gtudies and recommendations approved
by Committee and Commission.

October 1, 1956 -- All studies and recommendatious ready to
be sent to the printer.

This would allow the entire summer of 1956 for distribution of the studies
and recommendations to interested persons and for consideration of any
suggestions which might be received.

The Commitiee decided that each of its members would assume primery
responsibility for three of the studies assigned to the Committee, The

following essignments were made:
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Mr, Levit
Study No. 6 -- CCP § 660 .
Study No. 12 -- Written copy of instructions in
Jury room

Study No. 17{L)

Mr. Stanton

Study No. 1
Study No. 5

Study No. 18(L)

Mr. Swan
Study Ho. 2

Study No. 15
Study No. 16

- Inheritence and Gift Tax

Restraints on Alienation
Probate Code § 201.5
-= Fieh and Game Code

Judicial notice of foreign law

Costs in divorce or snnulment actions
Legislative bodies acting as planning
commissions
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STUDY NO, 1 -- RESTRAINTS ON ALIENATICN

Professor Lowell Turrentine distributed to the members of the
Committee coples of a prelimipary memorandum outlining what he thought
the general scope of Study No. 1 should be. BHe explained that the outline
was based on the theory that the specific question presented by Topic No. 1
in the Commission’s 1955 Report was only a part of & larger problem and that
the study should consider the broader problem and not be limited to the
rule against suspension of the absclute power of alienation. The study, as
outlined by Frofesscor Turrentine, would consider three major questions:

1. Whether the rule against suspension of the absolute power of
alienaticn should be repesled or modified.

2. VWhether the restrictions on remainders contained in Civil
Code Sections 774, 775, and 777 should be repealed.

3. Whether California should liberalize the rule against perpetuities
in a manner similar to that recently adopted in Messachusetts.

As to the first question, Frofessor Turrentine pointed ocut that the
rule against suspension of the absclute power of alienation is unnecessary
in regard to legal future interests because the rule against perpetuities
achieves the same result. In regerd to trust interests, however, the rule
ageinst suspension operates to strike down interests which would be wvalid
under the rule against perpetuities. Furthermore, in regard to trust
interests, the California cou;ts have been considerably stricter than the
courts of other states in applying the rule against suspension. Professor

Turrentine expleined that ¢ther states have developed judge-made rules
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respecting the length of time that interests in trust may be inalienable,
which are similar to the Celifornia rule against suspension. These rules
have been raticnalized as necessary to effectuate the general policy of
the rule egainst perpetuities. However, the courts of other states have not
applied these rules so as to totally invalidate a trust which viclates them
only in part. The génera.l procedure is to strike down restrictions on
alienation which last too long, thus converting the interest from an lnsalien-
able one to an aliensble cne, or in scme other mammer to eliminste the part
which violates the rule against suspension, bubt at the same time preserving
the remainder of the trust. In California, however, the courts view the
interest which viclates the rule as invalid and heve consistently held that
the invalid porticn is not sepsrable from the remaining interests. The
result is that the trust is almost alweys declared to be invaild in toto.
Morecver, the Californis courts have been much stricter than the courts of
other states in determining which interests viclate the rule against suspen-
sion. The committee decided that Professor Turrentine's study of the rule
against suspension of the absclute power of alienation should examine the
judge-made rules which have been developed by other states to limit the
dwuraticn of trusts and should consider vwhether, if‘ the rule against
suspension should be abolished, other provisions should be enacted to incor-
porate the safeguards apparently deemed necessary by the courts of the other
states.

With regard to the second problem discussed in his outline -- whether
the restrictions on certain remainders contained in Civil Code Sections TT7h,

775, and 777 should be repealed ~- Professor Turrentine explained that these




Minutes of Meeting of Northern Committee Page 5.
10/8/55

resirictions were placed in the code at a time when no one suspected that the
rule against perpetuities existed in California, At the present time they
are stricter than the rule against perpetuities, but are unnecessary because
the rule agalnst perpetuities alone would now sfford sufficient protection
against the type of restraints which they were designed to prohibit.

The Committee decided that it would like %o have Professor Turrentine's
study cover both of the first two problems referred to in his preliminary
memorandum and also exemine the Celifornis rule against perpetuities and
consider whether it would be desirable to modify the rule in a manner similar
to that recently adopted in Massachusetts. However, the Committee told
Professor Turrentine thet it was not imperative that his study cover this
last point should he find that he d4id not heve sufficient time to do so.

It was sgreed that Professor Turrentine would submit the first draft
of his finel report by April 1, 1956, that the Committee would wmeet to
consider the first draft sometime before May 1, 1956, and that the final
draft and committee recommendations would be ready for presentation to the
Commission by June 1, 1956.

1t was agreed that Professor Turrentine will submit a detailed

cutline before he begins the actual writing of the report.
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STUDY NC. 2 -- JUDICIAL NOIICE OF FOREIGN LAW

Professor Edward Hogan presented an oral report to the Committee
outlining the historical development and present state of the law relating
to judicial notice of foreign law. He stated that under the early English
practice foreign law could never be shown. The court could nct take judicial
rnotiece of it and it could not be proved as a fact because the jury was
criginally required t¢ have perscnal knowledge of the facts in issue. In
America, in the absence of statute, the common law courts have said thet
foreign law is a fact 1o be pleaded gnd proved. An appellate court must
accept a Pinding by the trial court if it is supported by substantial
evidence. BSometimes, in the absence of proof of the foreign law, It will
be presumed t0 be the same as the law of the forum., These common law rules
were changed in California in 1927 by the passage of the Uniform Judicial
Notice Act which authorizes the court to teke judicial notice of the lew of
sister states.

Professor Hogan stated thet this Act bas two major weaknesses. (1)
It is not mandatory. The statute merely authorizes the court to take

Judicial notice; it does not reguire it to do so. 1In Egtate of Moore the

trial court disregarded the statute and assumed that the law of Texas was

the same as the law of California. This case was refused hearing by the
Supreme Court. {2) The statubte does not require the parties to plead the
foreign law. PFProfessor Hogan stated that when the parties do not plead

the foreign law the burden of determining what the foreign law is resis
entirely with the court. This tends to result in the court's merely sssuming

that the foreign law is the seme as the law of California. Frofessor Hogan
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suggested that the Act be amended to require the parties to plead the foreign
law and to reguire the courts to take judicial notice of it.

The Committee pointed out that the major question involwved in Study
No. 2 was intended to be whether the California courts should be authorized
to take judicial notice of the law of foreign countries. Although the
inasdequacies of the present law relating to judiclal notice of sister-state
law should be considered by the study, the study should be focused on foreign
country law, rather than sister-state law. The Committee therefore suggested
that Professor Hogan examine in detail the present procedure in Celifornia
for esteblishing the law of a foreign counbtry. It further suggested that
the study consider the general differences in pleading, procf, reviewability,
ete. between facts which are judicially noticed and facts which are established
in the ordinary way, and thet the study discuss the desirability of eltering
or modifying some of these differences in the case of judicial notice of the
law of foreign countries. The Committee also suggested thet the study consider
the inadequaciles of the present law relsting to judicisl notice of siaster-state
law, so that the experience in that area may be taken into account in proposing
revisicn of the closely related area of foreign country law.

It was agreed that Professor Hogan would submit the first draft of his
fina) report by Januvary 15, 1956, that the Committee would meet to consider
the first draft sometime before February 5, 1956, and that the finel draft
and committee reccommendations would be ready for presentation to the
Commission by March 15, 1956.

It was agreed that Professor Hogan will submit a detailed outline

before he begins the actual writing of the report.
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STUDY NO. 5 -- FRORATE CODE § 201.5

The Committee considered a preliminary outline of Study No. 5
prepared by Mr. Harold Mersh which had been distributed to the members of
the Committee prior to the meeting. This ocutline suggested that Study No. 5
consider the broad problem of how California deals with property originally
acquired by a married person while domiciled in another state, which later
becomes subject to the jurisdiction of California because the owner of the
property moves his domicile to California or the property is exchanged for
land in Califcrnia. In examining thie broad problem, several different types
of property would be considered: (1) movable property acquired by nonresident
gpouses prior to removal of their domicile to Celifornie; (2) movable
property acquired by nonresident spouses prior to removael of their domicile
to California and thereafter exchanged for immcvable property in California;
(3) immovable property acquired in California by nonresident spouses.

Mr. Marsh's oufline suggested that the study examine how Celifornia
deals with these different types of property in a variety of contexts,
such as inter vivos fransfers, divorce, death of non-acquirlng spouse prior
to that of acquiring spouse, death of acquiring spouse, and death of non-
acquiring spouse subseguent to that of acquiring spouse after receiving
property by gift, devise or inheritance.

Mr. Mersh pointed oubt that this cubline contemplated a study
conslderebly broader than the two questions presented in the Commission's
1955 Report. The Committee decided that, although the Commission may

determine not to recommend revisions which are broader than the questions
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presented in ite Report, Mr. Marsh's study should nevertheless consider the
broader problems described in his preliminary outline so that the Commiasion's
recomnendation may be made with the total picture in mind.

Mr. Levit pointed out that Mr. Marsh's outline did not mention im-
movable property acquired by ncnresident spouses prior to removal of their
domicile to Califo:nia. and thereafter sxchanged for immovable property in
California. Mr, Marsh explained that such property would be treated the same
a8 movable property later exchanged for immovable property under the same
circumstances. Mr, Stanton raised the question whether these various types
of property would ever present problems in comnection with the State income
tax, Mr. Marsh said that he would check that point. Mr. McDoncugh suggested

that it might be argued that Estate of Thornton should have been decided

differently and would, if presented as an original mabtter, be decided dlffer-

ently today. He suggested that Mr. Marsh consider whether Estate of Thornton

did, or could, hold Civil Code § 164 unconstitutionsl for all purposes and
whether § 164 is likely to be applicable in some situations at the present
time.

It was agreed that Mr. Marsh would submit the first draft of his
final report by January 1, 1956, that the Committee would meet to consider
the first draft sometime before January 20, 1956, and that the finsl draft
and Ccnmittee recommendstions would be ready for presentation to the
Cormission by March 1, 1956.

It was agreed that Mr. Marsh will subtmit a detailed cutline before

he begina the actual writing of the report.
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STUDY NO, 6 -- C.C.P. § 660

Professor Edward Barrett distributed to the members of the Committee
copies of & preliminsry memorandum oublining what he thought the scope of

Study No. € should be. This memorandum pointed out that it is relevant to

know the effective date of an order granting a new trial in at least three 3
situations: (1) to determine when the time for sppeal commences 0 run;
(2) to determine when the judge has determined the rights of the parties and
put it beyond his power to reconsider his decision; and (3) to know whether
the judge has "determined" the motion within the sixty day limit on his
Jurisdiction.

Professor Barrett's memorsndum pointed cut that apparently all the

clder cases considering the matter involved appeals from orders granting a

new trizl and presented the question of whether the judge had determined

the motion within the sixbty day limit on his jurisdiction. These cases tock
the general position that the order 1s effective at the time it is pronounced,
Although there heve been no cases specifically repudisting this general
poeition so far as it applies to the granbing of a motion within the sixty
dey period, later cases involving the guestion of when the time for appeal
comuences to run have cast considerable doubt upon its present stetus. Rule 3
of the Rules on Appesl provides that, if a motion for & new trial is denied,
the time for filing a notice of sppeal from the judgment is extended until
thirty days after either entry of the order denying the motion or denial
thereof by operation of law., Rule 2{a) requires that notice of appeal e
filed within sixty days from the date of entry of the judgment, unless the

time is extended Ly Rule 3; and Rule 2(b) provides that "For the purposes of
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this rule” the "date of entry of an order which is entered in the minutes
shall be the date of its entry in the permanent minutes . . . ." In Millsap
v. Hooper the court said that "The effective date of an order of denial of a
motion for new trial is the date of the minute entry . . . .", not the date
of an oral order, and that the thirty dasy extension for appeal from the

Judgment begine to run at the time of the enbry or at the time that the

motion for a new triasl is denied by operation of law under C.C.P. § 660, whiche

ever is esrlier. In Pacific Home v. Los Angeles the court held that the

appeal time started running only from the filing of the written crder. It
was said that "An order ruling on a motion for a new trisl ie ineffective
unless filed with the clerk or entered in the minutes."

Professor Barrett ptated that the Millsap and Pacific Home cases

would be difficult to distinguish if the quéstion presented by the esarlier
cases -- whether the judge has determined the motion within the sixty day
limit on his jurisdiction -- should come wp today. Yet, he pointed out, the
later cases do not present the same dilemma as the grant cases where the
Jjudge cannot predict the precise date when the order will be entered in the
minutes and hence cannct know how late in the sixty day pericd he can make
an effective ruling. However, Professor Barrett said he was not certain
thet there was a8 real practical probleﬁ, and he suggested that he do some
field research ameng clerks and Judges before proceeding further. This
plen was spproved by the Committee. Mr. McDonough said that, if Professor
Barrett felt it necessary to contact a larger number of clerks and judges
throughout the State, the office of the Executive Secretary wouwld haundle

the clerical aspects of such a project.
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Professor Barrett also suggested that considerstion be given to
the possibllity of drafting a statubory amendment which would in some
fashion give the judge the ability to make an effective ruling granting a
new trial within the sixty day pericd without interfering with the rules
and cases which determine that appeal ‘time shall run from the entry of the
orders in the minutes. The Committee discussed the merits of this proposal.
Mr. Levii expressed the view that the order should be made effective al the
same time for all purposes. Mr. Stanton apparently felt that the only way to
safeguard the interests of all concerned might be to have the order effective
gt different times for different purposes. Although no specific agreement
was reached on this point, it was assumed that Professcor Barrett's study
would consider the various factors invelved in this, as well as in other,
possible solutions to the problem. However, it was agreed that both the
study and the proposed soluticns should bhe based on the assumption that
the present Rules on Appeal remein unchenged.

It was sgreed that FProfessor Barrett would submit the first draft of
his final report by January 1, 1956, that the Committee would meet to
consider the first draft scmetime before February 1, 1956, and that the final
draft and committee recommendations would be ready for presentation to the
Commission by Merch 1, 1956.

It was agreed that Professor Parrebt will submit a deteiled cutline

before he begins the actual writing of the report.
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Mr. Levit described to each Consultant the form in which the
Commission would like them to submit their reports. He stated that the
reports should be expository rather then argumentative in form; that the
Commission did not want & brief, but an impartial anslysis of the euthorities,
the relevant policy considerations, and possible solutions; and that the
Commisslon would like to have the benefit of the Comsultants' recommendations,
but would prefer that they be set forth separately, either at the end of the

report or in a separate document.

The Committee requested each Consultant to prepare an original and
five carbons of his outline and first draft -- one copy to be reftained by the
Consultant and the others to be sent to the Executive Secretary for his files

and for digtribution to the members of the Commitieze.

Respectfully sulmitted,

Virginie B. Nordhy
Agsistant Execubive Secretary
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