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Proposed Agenda for Meeting 

of 
California Law Revision Commission 

June 25, 1955 

1. Consideration of Minutes of Neeting of March 18 and 19, 1955 

2. Report of Chairman and Exeoutive Secretary on Legislative Session: 

A. Budget 

B. Education Code bills (A.B. 1605, 1606) 

C. Summary probate bill (A.B. 858) 

D. Agenda resolutions (A.C.R. 33, 63, 82) 

3. Agenda matters. 

A. Discussion of implications of developments during the Session 

for future agenda decisions. (See Memorandum No. 1 enolosed 

herewith) 

B. Report of Agenda COlII!littee (Messrs. Babbage and Shaw), 

enclosed herewith. 

C. Report of Executive Seoretary on plans for future agenda 

work. (See Memorandum No. 2 enolosed herewith) 

4. Topics for IlIIIll8diate Study by oommission. 

A. Topics proposed by oommission and approved 

by Legislature (Topics I, 2, 4, 5, 6, 7, 8, 9, 12, 14, 15, 16, 19, 

20, 22, 23 in A.C.R. 82). 

1. Report of Executive Secretary cn proposed handling of these 

topios (See Memorandum No.3 enolosed herewith). 

2. Report of Executive Seoretary on general problem of appoint­

ment of research consultants (See Memorandum No.4 enolosed 

herewith). 

3. Appointment of oommi ttees for speoifio topios. 
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5. 

6. 

8. 
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4. Report of Executive Secretary on resaarch consultants for 

Topics 2, 4, 6, 9, 19 and 20 (See Memorandum No. 5 enclosed) 

B. RevisiQ'J. of California Inheritance and Gift Tax Laws (A.C.R. 33) 

• • 

t Report of Executive Secretary (See Memorandum No.6 enclosed herewith}. 

C. 
t, 

· "1 
Revision of Fish and Game Code (A.C.R. 63) Report of Executive 

Secretary (See Memorandum No: 7 enclosed herewith). 

Discussion of procedures for developing closer relationship with the 

I 
Legislature. 

Report of Executive Secretary (See Memorandum No. B enclosed herewith). 

Report of Executive Secretary re Personnel and Equipment. 

Discussion of Commission's relationship to Judicial Council. 

Discussion of request of ·!fashington attorney for 100 copies of 

Commission's report. 

C 9. Discussion of disposition of Education Code files. 
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THO .... AS E. ST"'NTON, JFI. 

CI-I ... I 1'1""'" 1'1 

III SUTTER STREET 

SAN FI'I"NCISCO 

JOHN D. BABI!IAGE 

VICE_CHAIR .... AN 

RIVERSIDE 

JOHN R. MCDONOUGH. JR 

"E1o.ECLJTIV£ S"ECRET ... R .... 

SCHOO'. OF" LAW 

STANFORO 

GOOOWIN J. KNIGHT 

GOVERNOR 

STATE OF CALiFORNIA 

Qk11ifontiu 11JUUt fRl'utsion <nontmission 
July 6, 1955 

OF 

JUNIS 36, 1955 

JE:SS R. DORSEY, BA"ER~FIEL" 

....E .... BER OF SENATE 

STANFORD C. SH ... W. ONTARIO 

.... E .... BER OF ASSE .... BL'f 

RICHAI'i"D C. FII..OEW. LOS "'''GEL'''' 

BERT W. L.EVIT. SAN FRANCIS"o:; 

R ..... LPH N. KLEPS, E~ O~~IC""'. S~CR"'''' 

LEGISLATIVE COUNSEL 

Pursuant to the call of the Chairman, the Law neTi.ion 

Commission wet on June 25, 1955 at Lo. Ancele., cal1fornia. 

PRESENT: 

ABSE..IiT: 

~1r. Thomas E. Stanton, Jr. Chairman 

Mr. John D. BabbaCe. Vice-Cha1rman 

~. Joseph A. Ball 

~. Stan1'ord C. Shaw 

Hr. SallUel D. l'hIlrman 

Honorable J.s. n. Dor •• y 
Honorable Clark L. Bradley 

Hr. Bert W. LeTit 

Hr. John If. Swan 

Hr. Ralph N. Klep. 

Mr. John R. }lollonou,ch, Jr., Exaoutive Secretary of the 

oommission was pre.ent. Hr. Charles W. John.on. Chief' Deputy 

Le&!slat1Te Coun.el, was pre.ent, representinc ~. Ralph N. Klap •• 

!Ionorable Richard C. Fildev, a f'ormer member of the Commi •• 10n. 

was pre.ent. 



The minute. of' the meetiq of the Collllliasion on March 18 

and 19, lNG, whioh ba4 been di..t .. lbuted to the mUM ... of' the 

Colllllli •• lon ,..10 .. to the llI8etlq, we... wan1.moUlily approTed. 

The Chail"tllalt and ExecutiTe Seoretary .. e .... tell on the 

leat.latiTe ,roararu or the Commi •• lon in the 11&5 S ••• lon of 

~e L.ci.latare. 

I. AGENDA 

At Coo,i.l1on Polin on Auada. The "o-:1.81on di.80uo.84 

wh.the .. the opposition whioh d.Te10ped on the part of' some ~1.1Iib .... 

or tbe Leai.1ature to th. Collllll1081on'. lUlClertaklq to !'eGo_end 

·aubatantiT.· ohana.. in the law .heald oau.. tbe C0lllll1b81on to 

prooeed 41tt .... nt.ly than 1t baa in the paat., particularl, wit.h 

... apect to the itema to b. 1no1uded in the oalenda .. whioh will 

be reported to the Leata1atare to .. a"ron1 at the 1.6 S ... lon. 

In the 00 ..... of' thi. disc ••• lon, the Ce~.ion diaou •• ed whethe .. 

01 ..... !i.18on with the L.&ia1atare should be tie.,..lo,ed and, if 

.. , how this adaht be aah1OTed. Th. Cba1.rman ..... ted that 

th. Commis.lon m1Iht trJ to e.tabllah 1iai.on with interim 

oommitt ... or the Lepalature vol"ld.q in the p .... 1 apea. whioh 

u •• tudte. OOT.r. lIe aug.ned that 8UGh liabon udaht be 

partioularly cleai .. b1e with the Illtttr1m J1I41oiaI"T Colllll1theo 

sino. III&Il7 of' th. Coawdasion'8 atucl1e. would ran in thoir 

area of' int ..... t. Hr. Shaw auue.ted that. a IlUIIlber of' lawyer 

member. or the Lec1.1at.ur. weald doubtle.a attend the State 

Ba1" Comentlon and that the CGIIIIlI1.s1on ru1&llt attlllilpt to arral1&e 

a Dleotiq with them. at that t.ime. It _8 48014041 tJat beoauae 
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.... ral lIIemb.r. of th. Collllld .. ion, inol_ina both of the 

Lec1s1aU.,. memb.rs, ..... not. pr •• ent, no Nnal aotion .boulel 

bo taken on tb ••• _tt.rs at t.bi. m •• tiq. The consensus of the 

OpiniOD. express." was, bov ... r, .. _ .. th. COlllllli •• ion .hould. pre.ent 

in 1118 a oalendar or topic ••• leoted. ror stadT or ••• entially 

tb. .... kiD4 a. that pre.ented. in lOGS. 

B. ropic. Not Hero,," 1!r tbe Lgi.slttur.. 'l'he Cofllllli •• lon 

con.idered what aotion sheulel b. taken with r •• peot. to the Topios 

included in the IGSO colendar reported to the L.p.lature which 

were d.1.tod b1 aotion of the As •• mbly Judioiary Committee, i.e., 

whether these Topio. .hould be oon.idered a. ,ermanentIT withdrawn 

from tho Commi •• ion's pro~ or whetber the Commi •• ion m1&ht 
pre.ent them for .pproYaI qa1n at the next .... lon or ._. rutur • 

.... ion of the Lop,latur.. Th. yi.w va. apreuect. that in the 

oa.e of at l .. ,t some of the Topio., the Collllll1s.1on .bould probably 

present them acain at 80me ruture date for approyal; Topic No. 18, 

the proposed ,tudt of the .xoept.iona to tbe Hearsay Rul., waf 

prom1nently mentioned awoq tb.... fIot..: In th ••• minut. .. the 

Topl0 numbers used are tho,e •• ed in t.h. Comat.sion" report 

to the Lop.laturs and in A..C.R. sa as or~1nal17 flra1'te.s7. It. 

was decided that tor the present tho Comw1 .. lon shOuld .1111,11 

report to tbe per.ons who 'Q&I •• ted the,e To,10. that the 

Lap.lat.uro "e::slined to approy. thR. 

II. TOPICS mOOTED FOR STUDY 

A. SWf aM Con!Ultant Re.earoh. The Colllll1i.sion 

oonai4.red the reoommen4ation of the Ex ... tly. Secretary with 
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respect to how the re.earoh work on the .izte.n Topio. p ... ,. ... 

bT the Commi.sion and. approy. bT tile Le&1slaWre .boUlcl .e 

<lone. T.ae CeUowiDe utlon was taken: 

1. !Ir. Shaw uade a _Uon vhioh va .... OHeel b7 Hr. 

Ball and. unanimously Hepted. that Topic. Nos. 7, 8, 18, 115, II 

a.ncl 23 be st.wiied and reported upon by the Comm.ssi.n's staN'. 

2. Hr. DabbaCe 11ade a motion which was second.ed by ~1r. 

dhaw and lUl&nimousl.r adopted that tbe Coromsslon retain a Res .. rch 

Consultant to r.-ke a stUdy and report on Topic No. ".' 

3. Mr. Shaw !lade a lootlon whiGh was .&con<lell by ~, ... 

BabllllLge and unanilOOUSly adopted that Topic No. 16 be studied 

and reported upon by the st.aff'. 

4. Hr. nall made a DloUon whioh was seoonded by ~!r. 

Thurman and unanimously adopted that a Research Consul tant be 

retaine4 to make a study and report on Topic No. -14. 

5. Hr. Thurman naCe a motion whioh was seconded by Ill'. 

nall and waan1mouslT adopted that neseareh Vonsul tants be 

retained to make stud1es and ... po .. ts on Topics Nos. 1, 2,4, fl, 
; i 'I 

9, 19 and ZOo 

The Commi •• len ad.jovned f'e .. luncb at noon. The arternoon 

.... lon of the meetinc wa. called to orde .. at 114ft p.m. 

B. Selection of' ltesearoh Consultant!. The "orrun1ssion 

discussed a n~b.r or questions relat1n& to the .election of 

ll .... roh Consultants and the oont. .... otual arrancement.. to be 

made wit.h tbam. Hr. oSllav made • motion which wall ... on.ed b1 



Mr. Babbq:e and unanimouly adopted that the Cbail"lll&n be p .... n 

authority to retain ._l1ti84 Ras.roh Consultants and to ma)[e 

suob arrancements with them as ho .eollls appropriate. The 

Commission dise .. sed the form oontraet eabmttt84 by tho Exeoutivo 

Seoreta..,. tor use in cont .... ttq with a .... roh Consllltanta and 

appro.,ecl tho torm in prineiple. 

C. COlllpon .. Uon of Resea.roh Co!!!Bltants. Tho Co_iesion 

41scus.ed. the oompensation to be pald It.search Conaultants. The 

Commission decided that the oompensation should be on a modest 

seale, .s paid In connection with publio _eM'ice rather than at 

re&\dar professional rates. It was decided that pa1lllent should 

be DU. on a lump SWIl rat.her tban hoarly basta. The Coll1lll188ton 

.use.saed whether a -1n&I. paYlllent should be 1II&4e or whether part 

of the payment should b. aU. beror. the vork i8 oompleted or e.,on 

at the tiDle when the work ws started. The CODullisslon alllo 

MaBUa." whether it should oontraot for servioe. with respect 

to a partloular study on a fiscal year basis so that at the end 

or the tirst flsoal lear covered by a study, • seoond oontraot 

could be aUe in 11&bt ot' the rut. tben known .s to the amount 

01' vork done and remaln1n& to be ~ne. At the end or thls 

diaeusslon, a !!lOtion was lIlade by Mr. !labbace, seoond84 by Mr. 

ThurIIIan and unanilTlOusly adopted tbat the oomp.naatlon .1' the 

n.searoh Consultants and the manner ot' its payment ahould be 

l.t't to the .useretion or the Chairman under the authority 

glven to him earlier to contraot for the servioes of Researoh 

~nsultants. 
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D. rtrm ot Renn.. 'I'll. 001llll11 •• 10n dbeu •• eel ¥bat. t.l"IIl 

or ... ,.n u. wbb.. to bay. _, \b. .t.at't or a Re.earcb Conltlll tant 

a. \b. Ga •• Da7 be. It was d .. ldeel tbat., ...... U, .,_ktq, a 

r.,.rt lIboald. oayer tb. hi.to.., and ..... ent .tate or the 

california law and. tbe law or all or ... ' ..... ntatly. otb.r .tat •• 

... lat1n& to th. prob10111. It ••• 1 .. d •• ld .. tbat, at 1 ... t. wUb 

... ., .. t to tb. prinelpal ••••• ell ..... eel in \be ... ,.rt, th. 

tao .... Ileuld he .tat.eel and, vb .... ,..dble, tb. pertin.nt part. 

ot th. 0.1II1on .beal4 he , .. t... It wa. a180 4 •• 14 .. that th • 

... port. .boal.d lnol .... the witer'. r ..... ndaU.u with r • ., .. t. 

to the ,..Ulon to b. taken b, t.be 00II1II1 •• 1 •• au.d. a llratt ot 

nob .... po ... lest.laUon a ..... Id. b ...... ...., t. Ciy. et't .. t 

to IRl8b .......... t1.... 'I'1le CoBll •• lo. 4e1' ....... t.r di .... eion 

at a lat.r time vb.ther tb. VPiter' ........ .,4.tlon. v1ll be 

In.l .... in the Jlllbl1.bed yerdon ot hi .... pen. 

E. R!!!!:!,!b CognlHp1! tor SI!!01t1o T!,1 •• , Th. Comlld..don 

oondd .... « \b. ExeoaUy. S •• peta..,' ...... __ 4&tlon t.bat. o.rtaln 

1nd.1yldual. be retain.d. •• R •• earob Conltllltant. in conn.ctlon 

wit.b .... 11'10 To,i... The Commt .. i.n .e.lded tbat. tbo Chairman 

and Ex ... tiYe S ..... ta". .hould tllt.1_t.l, deeid. vbeth.r th .. e 

partiOular lnc11Y1dua18 obtt1l1d be ... tained. Mr. Shaw .. de a 

JiJOUon wbloh .... e.onded 11, Mr. 'fbarman tlat t.b. ElrentiT. 

s ..... ...,· ..... oDlllleadatiGn that Prot •••• rs Ebrenawets, Chadbourn, 
. . 

Marsh, U.w.1l anel F. E. Jon •• be ... tal.ed r.r To,l •• N ••• I, lfc, 
, ~ ! . 

-I, 1. and 20, r •• p.othel" be .,proyed 1ft ,rinclple. The 

motion ... 1ID&ft1111OUel, ado,t .. exo.,t tba't. Mr. Bab .... yotetl 

-.l •• t th. ...tenUon ot Prot .... r Ehrensvets 1ft conn .. Uon 
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with 'lopie No.2 • 

.l llWIIber of suue.tiona vere made by members of' the 

Colllllli.8ion with respect to persena who miaht be retained as 

R .... rch Con.ultants for particular TOpics. 

tIl. INHEftIUJI'CE dD GIPT TAX LlW STUDY 

The Coulliiasion discllssed the study of' tbe Calif'omia 

InherUanoe and Gift Tax Lava whioh it is ..... u1 .. ed to pake under 

ne •• Ch. 206 (.l.e.n. 33). ~~. Ball made a motion whioh was 

a.oon4ed. bT Mr. Shaw and unanimously adept.d. that the COl!ullis8ion 

aboUld (I) Uscuss hes. Ch. 206 w:tll Asselllblyman MoJl'all, the 

sponsel" or A.C.R. 33. and with }w. Robert Kirkwood, the Controll.r; 

(a) iafon, the noaret of Goverltors of the State 1lar about Re •• 

" CIt. 200 ami relllle8" tbe State Bar to ,.ive the r:ollUllhsion its 

view with .. e.peot to tbe feasibility anri acope et the contemplated 

stud11 and (3) det~e what r.rthe .. stepa, if &Il)', should. be 

taltan with reapeot " t.his a.s1.pment at'tel' the vieva of t.hee. 

persons bayS been obtained. 

IV. FISH 4!W GAME CODE STUDY 

The Collllllission discussed the Fish and Game C04. atucQ' 

wbioh it 1a l'8!Iu1red t.o •• ke under Res. Ch. 204 (A.C.R. 63). 

The Cha1naan 1nIutred. of Hr. JOhnSOIl whe\hel' the Le&islative 

Counsel's offioe could undertake t.o ... ke the st., retaired 

b7 nes. Ch. 2tM tmde .. a OOltt .... t with the Collllll1s.10n. Hr. 

Jobllson 1Jltioated that. this 8OUld. prollablT be .,....,.. .. bIlto 

tbat be would like to diso .... ,be _Uer wiU1 Mr. nep. before 
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a GOlIlIIUment " do 80 18 ma4e. A IlIOt.iOIl wa •• de b1 Mr. Ball, 

seeonded b1 Mr. lJabba,e and unanimously ad.pted that the Chainan 

be authoriz •• to en •• r Into a contract with the Le&islatiT8 

('ounset to malte this st"eIy tor the Coltuniuion. It val a1 .. 

deeUecI that the COllwdlllon shou14 cOlllll1W1icate will the Fiah 

and GUla COIlllld.ss1on, a01.111& that Collilllis.ion of' this a.8i&llk;ent 

and inviting Its SUlKestions .s to re.lsion of the Fish and 

Gane Code. 

V. .lIKOfISt'RAt'IYE 1fA.'l"l'ERS 

1.. Perlonpa! an4 lql!liplaent. The F.uoutin S.cretary 

reported that Mi.s Pe111oone, the lenior .tenocrapher-cl.rk in 

hil of rice, has been 111 but tbat she 1. expect •• to r.turn to 

her clutie8 on July 1. He al •• re,one4 that the buqet tor the 

.riseal 1-r 1963-56 inclwle. fund. rer the purpose or bir1n&: an 

ad.d1U.11&l st.noarapller-olerk (IJttermed1ah ola •• Ul ... ion) and 

to purchaso a d.sk, obail" and tTP.vrit. .... ror t.his .tOllO .... Jth.r, 

and a milneopoaPh111& lllAOhinO. ae reponed t.iat thore 18 no 

illlllled1at.o ..... for the .el"Y10 •• or an aMiUonal .ton ...... h.r 

Out. t.hat. h. ant.1c1,.t •• that a. t.he .... poam or tbe Co..t •• ion 

.ot.. ancler W87, .. naH f'or the .0Mioo. .t' a .... nil .t.eno&r&pher 

on a ,.,.....tt_ and. then a tull-t.ime ba.18 wUl ..... 10'. '1'he 

fureoutiT. S ..... tary recollilllellllotl tha. (1) tho Go~ .. ion :hm d 1ately 

&C4luira the eqll1pwent authorized .. that it wUl be awl.laDl. when 

nQ8d.od; (2) as lOon a. it become. nee •• ...." Ule COJlifdss10n hir. 

a .t.no&!"&ph .... on a part-time basis; and (3) the Co1llll1.ftsn hire 

a Bt.enopoapher on a f'ull-t1lllo basi. when thi. Deceme. n .. ouar,y. 



A .Uon was mad. bT Mr. ~. aeoond ... 111' Mr. Ball aJlIi 

unanJ.meualT ... , .... tha. 'Ut. saecn,the SeoNtaryl. .. ... IIIIIIOndaUo ... 

be aooe,t.1td IUlII. t.hat he be aIRhartll1td t.o a",ure 'Ut ... upment. 

1amed1at.elT and t.h •• ....,.lc •• or a .t.eno .... 'ber 011 a part-and rull­

tim. 1;1&.1. a. tho n.1td 4OY.10,a. 

B. lM'!OIUog CM. cogt.m.. Th. ElEeo.tb. Seo_tary 

_ .. Pt. .. that. t.be Commis.lon's seoond BlDoat.lon c •••• o.tract 

vl'Ut Stantol'd Ua11'eraUT ... tn.end .. bJ bo'Ut , .... U •• t.o oo.e .. 

the pert" .J ... ...-y 1 throqh Marcb 31, 1MB, bat that. threup a 

alerteal 1II1.t.ake, the ceat.mt ... aet.ually vrttt.en t. ecTer the 

pert ... .1 ..... ..,. 1 to Haroh 1, lNa. lie repoPt.1td that t.hb mi.t.ake 

ba4 not. been not. ... unt.U ..... 8t.11' .... that .... dc .. ba4 been 

__ .red bT Stant' .... UIIcle .. 'Ute e.at. .... t. dU1'1q Maroh, 1166. A 

_Uon •• thOJ'..,.11 ... bJ Mr. Bab"" .... Il1I .. bT Mr. Shaw 

and _nboll.1T .... ,t.... t.Ja t. the Cbalrman b. aat.boriaed t.o ent. ... 

tnt.o ........... ent. vl'Ul ~e'" Ua1Y .... 1t.7 enOlllCl1q t.he ,. .. tod 

or tho ... olld __ aUoR Cod. eont ... t. t.o and lnel1141q Haroh 31, 

lNa I 0.. t.o Uk. IIlICh o.1M .... otlon a. IIIQ' b. n ...... ..,. rOI" t.he 

.. o1 ........ ent or Stantol'd ro ... 0PY10.. , ..... ol"lll84 ro .. the 

Co_l .. lon cIllJo1na Haroh, 1 ••• 

C. Copt".t He .... t to .. Wa.h1!r!t1ll Bar. TIl. EzeoaUn 

S ..... tary re,. .. t.1d tbat 1M had ..... 11'.. ... 1ntu..,. troll Mr. 

L!!nar4 F • .1 ...... , ..... t.!.em'T in the Stat.. ot W •• h1 nct.on, aa 

t. wheth.r the C'llIl1lba1on can -.It. a.a1labl9 !.e ht8I to .. 

cU. .... 11:IllUon t.o t.he Waahhq;t.on Stat. Bar 100 oopl .. or !.he 
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e .. 'nua' ... ....- to De Lqida ..... :1.11 ...... to n1mu].~. 
tJr\ ... n in tb ••• tabll __ D~ or • 1 •• H'f'1JI1 .... mal.sion ill 

that nat.. ~ Co-u.lon •• ale .. t.hat ~. s ..... tarr l1li01114 

b. autho .. l ... w ... 'Hr. Ju.ea .... ea oo,i ••• 1' ~be Commission' • 

... ,.rt ... w lUh'iae b1m t.hat it' a no .. ro .. t'1aPtb ... o.,ie •• hould 

...... 1.', the ColIIIIIiII.l •• rill ....... ltle .. tbe _U ... . 

r. D!.,.,.Uion or &I. ... li.. CoC. Ma'erial.. The Ez ... Un 

S ...... ..,. .. 18 .. the .... tUIl vllat, it' 1UlT, U.,..Uion sholl1. 

'b ..... {Sf tb. IISterial 1ft ~ 1'11 •• ~ the CoaatJe1on .. l.Uq 

to tb • ..,. •• Uo. c ... ...n.ioll .047. He ......... u.t • 

o ... lCe .. "'l. ,"luliO or ..,b .. t.rial bae .............. 1....... It. 

.. Ceo1 ... tbat 1' ... tho Ume "inc tIda _tertal shoald be 

... ta1uC b1 th. 001lllll1 •• 1.n. 

E. !!len or !II .. ,Un S .. n""', Ii IIOUon •• lII&4ebT 

Mr. Sbav, .800 ..... b7 Mr. Ba'b". and. u .. n ..... lT a4e,tecl that. 

\b. _J...,. or the b ... UT. 90 .... -..,. be 11M ..... " b1 ~ otr.cun 
1117 1, 1 .... 

Th .... boina no t1Irtbo .. b\aDJI ••• , ~ ".'lq was adJ01II"De4 

., 4:10 p.lIl. 
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STATE OF NEVI YORK 
LAW REVISION COOiISSION 

Ithaca, N. Y. 
June 21, 1955 

Professor John R. McDonough, Jr. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Dear Professor ~lcDonough: 

Mr. MacDonald will be abroad for several weeks. He will see your letter 
on his return, but perhaps in the meantime you would like to have from me 
answers to your questions before your June 25th meeting. 

First, as to your numbered questions: 

1. We do not attempt to work out a basis of compensation conmtensur­
ate with what a research consultant would receive for like services in the 
practice of law -~, in working up materials for an opinion to counsel, 
or to a business organization that could or would require for a project 
the careful and detailed analysis we expect. Quite possibly the compen­
sation we pay would conform with the return in royalties that might be 
expeoted from a pUblished treatise -- or for the proportion of royalties 
on a book corresponding to the work on a segment of it roughly equal in 
quantity to the study the Consultant does. At any rate, that is a closer 
standard of comparison. Approaching it from the other end, the honorarium 
does constitute some monetary compensation for a kind of work more frequently 
done, without any monetary oompensation, in the way of law review artioles. 
Since most of our Consultants are law teachers, the induoement lies partly 
in the benefits from publioation. ~ost of our Consultants have regarded 
their studies for the Commission as being in that oategory. Some, including 
a few who are not law teaohers, have, I believe, thought of it in something 
of the same light as work for a bar association committee, or the American 
Law Institute. In addition to the publio service aspect, there is also 
some element of prestige. 

In some cases -- I am thinking particularly of one very good consultant -­
the oonsultant will be willing to work for an honorarium within our range 
because she is interested only in occasional and part-time work. We could 
not pay her the equivalent of the salary she could command in a big office, 
but the honorarium we pay does represent for her an inducement to do a 
study for us rather than some other piece job that might be available. 

2. In fixing oompensation we do not attempt any speoifio estimate of 
the number of hours the study will take. I think in some cases some of our 
Consultants ~o were espeoially familiar with the problem they were under­
taking have made a fairly close estimate, in deoiding whether they would 
aooept. From our point of view, the approach is rather one of allooating 
our available budget. The factors that enter into the fixing of the 
honorarium are, 
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(1) What are the topics we want to study in a particular year? 

(2) How they range in 

(a) importance, i.e., as a significant law reform if they 
do work out to a proposal; 

(b) size in terms of the quantity of data we think will 
have to be covered; 

(c) the degree of expertise and judgment we think will 
be needed in oolleoting and presenting all pertinent 
data, and the extent to which the views of the Con­
sultant as an expert will be needed; 

(d) tie-in with other things we have done or may do; 

(e) availability of someone who qualifies as an expert 
with specific referenoe to the particular problem; 

(3) What proportions of our budget for consultant servioe will 
be absorbed by important topics (not neoessarily the larg­
est) that are olearly indioated for study in that year; 

(4) \1hat we have paid the partioular consultant for other studies; 

(5) What we have paid or plan to pay other consultants for 
studies that look, from the preliminary analysis, oomparable 
to the one in question; 

(6) To what extent, so far as we can anticipate, the particular 
consultant is himself sufficiently interested in the par­
ticular question that he will want to undertake it for his 
own satisfaotion; 

(7) How high up in the scale of eminent experts the consultant is. 

3. The compensation has not actually been a matter of bargaining in 
more than a half-dozen instances that I can think of, off-hand. The pro­
cedure is first to arrive at an estimate of what we think we can pay for 
the job, and will be acceptable to the Consultant. This is done substan­
tially at one time for everything on the list of topics we plan to study 
that year. Then letters are written to each of the prospective consultants, 
describing the project and asking them whether they would be willing to 
undertake the jcb for that honorarium, and saying that if the prospective 
consultant agrees, he will be recommended to the Commissicn at that honor­
arium. The letter is accompanied by a copy of the criginal project suggestion 
and the exoerpt from the project report. The letter also summarizes any dis­
cussion of the Projects Meeting that may have defined the project fUrther, 
and if it is related to any other study we have made, or anything else on 
our calendar, the letter refers to them and attempts to indicate what then 
seems to be the relation of the new study. In some cases where a topic has 
been on our calendar, there is some accumulation of data on it, and the 
letter attempts also to present that. In some cases the letter has attempted 
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to identify specific elements of the problem. In no case, however, is this 
letter a limitation on the treatment to be given when the study is made. 
If the Consultant accepts, the nomination is presented to the Commission. 
In a few cases the prospective Consultant has replied that he would need 
to have a somewhat larger honorarium. I do not now recall whether there 
was ever a case where it was deoided that we could not manage the further 
amount. I do recall that in several cases, the honorarium has been 
authorized for the larger amount. 

In addition to these instances, there has been what might be called 
"negotiation" in some cases on the matter of research assistance and of 
stenographic services. In several cases, we have offered, along with the 
honorarium, a small flat sum in addition for research services for the Con­
sultant, or the services of a member of our staff, or we have undertaken to 
pay directly as a temporary staff member, on an hourly rate, a student 
assistant selected and supervised by the Consultant. This is a useful 
method of making the remuneration more flexible, especially in cases when 
it is difficult to predict just how much library research will be needed 
on a particular job. 

Typing is strictly a matter of negotiation. ~'Ie would very much like to 
have in every case a typewritten manuscript such as your contract calls 
fcr. In some cases, however, we have offered tc pay disbursements for 
typing, or haVe acoepted longhand manuscripts. It is, surprisingly, a 
determining factor in some cases. 

I think some Ccnsultants like to have their research assistance and typing 
service furnished from staff, as it saves them clerical work on tax with­
holding, social security reports, etc. On the other hand, some Consultants 
are acoustomed to hiring student help and typing service for other work, 
and take it for granted they will do the same in our studies. 

I believe my reply to question 3 carries the suggestion that assumption of 
the cost of reaearch assistance, in one way or another, may be a useful 
way of getting the services of the particular Consultant you want at a 
fairly modest honorarium for himself. Perhaps my answer to question 3 
suggests that if you go outside the teaching field for a Consultant, you 
will perhaps need to find someone who has a special reason for contributing 
high value lagal talent at a low remuneration. Tie have had good experience 
in four categories: 

(1) a practicing lavryer really expert in the field who will do a 
single job because he thinks it is important and he can afford 
to make the contribution to public service; 

(2) a practicing lawyer of moderate expertise in the general 
field, who will take on a single job beoause he is interested 
in making himself the expert in that particular problem, and 
in the prestige he hopes will accrue; 

(3) a young, but not too recently graduated lawyer, who is just 
beginning to establish his own practice in a small town, 
after some big office experience. You will not be able to 
get them more than once or twice, if they are as good as 
they should be for the kind of work you want. 

i 
,J 
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(4) women lawyers, who, being wives and mothers, are not in 
active practice or available for salaried jobs commensurate 
with their abilities, but will undertake a research job. 

Your Civil Service rules may limit you to the first category. 

One thing I should mention is the question of reviewing adequacy of the 
honorarium if the study as it develops proves to be more than was antioi­
pated. This can also work the other way. On one occasion, the Consultant 
demonstrated in a very brief memorandum that the project would not work out 
as contemplated, and, when we arranged for him to study another topic in­
stead, the original honorarium on the first one was, I believe, reduoed. 

There is a lower limit to the amount that oan be offered, even on quite 
small problems. However, we have sometimes offered a combined honorarium 
for two small and unrelated topios. 

I have some hesitancy in answering your question following the numbered 
questions. However, I should say that it would be incorreot to say that 
Commission approval is a formality in any sense. The initiative Mr. Mac­
Donald takes is predicated on a long experience. The situation is not 
that the Commission delegates to him the substantial matter of selecting 
Consultants and allocating our consultant budget; it is rather that Mr. 
1,lacDonald is able in general to anticipate what the judgment of the Com­
mission will be in the particular cases. A great many of the Consultants 
we have had have made several studies for the Commission, and the Commis­
sioners are acquainted with their abilities. In every case when a Consultant 
is nominated for the first time, the nominating letter contains a fairly de­
tailed statement of the prospeotive Consultant's background. ¥fuere the 
reason is not obvious to the Commissioners because of their acquaintance 
with the Consultant, the letter does explain why 1Ir. MacDonald proposes him 
for the particular study. I believe that Mr. MacDonald also discusses the 
possible nominees for Consultants informally with the Commissioners before 
he writes asking whether they are interested in taking the assignment. In 
a number of oases, the availability of a Consultant for a particular study 
is disoussed when the topic is plaoed on the Immediate Study List at the 
Projects Meeting. I know that individual members of the Commission have at 
times brought up the name of a possible Consultant. It is also my under­
standing that specific allocations of the Consultant budget to partioular 
topios enters into the disoussions of budget matters generally. 

The reoitals in your proposed contract suggest to me two limitations that do 
not apply in our employment of Consultants. I gather that they are unavoid­
able for you, but I should point out haw they would preclude use of our 
procedures. First, the first "whereas" and the "Now therefore" olause both 
contain a fairly concrete description of the specifio legislation that might 
result from the study. Under these terms, the conclusion to be drawn from 
the study would be "yes" or "no" for a specific proposal. If Assembly 
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Concurrent Resolution No. 82 was framed in those terms, I assume the 
Commission itself is limited to a recommendation in those terms. However, 
does A.C.R. No. 82 mean that you can not, in order to prepare yourselves 
for a recommendation in those terms, expend funds for a broader and less 
explicitly stated study? 

There have been many occasions when our studies could have been formulated 
in similar terms. However, they almost never are. As you know, the caption 
we give the projects in the Calendar is usually a mere reference to the sub­
ject matter. Within the limits that may be laid down by the Commission 
itself in discussion at the Projects Meeting, or subsequently by the Com­
mittee and the Commission as the study progresses, we expect the Consultant 
himself to find out and report just what is involved in the study, using the 
project suggestion and report, and the letter of invitation and accompanying 
data as a starting point and general frame of reference. He may arrive at a 
more specific delineation by II. ~preliminary" Committee 1leeting, or short of 
that, he may check with Mr. mcDonald or me by correspondence or conference 
to see whether we concur with his view as to scope and points of coverage. 
We ask him to formulate his concrete recommendations, as a part of the 
study, but the nature of what his recommendation might be is never oircum­
scribed in any sense that his contraot defines it. Requests for his specific 
recommendation on any single point are an element of supervision of the study 
by the Committee, and in some oases by Mr. MacDonald or by me in anticipation 
of what we believe the Committee will want. 

We also have had a number of broadly exploratory studies, designed to find 
out what, if anything, should be studied specifically. 

My concrete suggestion as to this first point is that it would be advan­
tageous in the long run if you could make the "Now therefore" clause tie 
up with the second ""/hereas", rather than the first. 

I assume you do not want to put into the formal contract any specification 
of the specific points you want covered, and this aspect comes under points 
1 and 5 of the Contract. However, you may want to have an understanding at 
the outset that the Consultant is going to report broadly on third-party 
procedure, including but not limited to the operation in the deoisions of 
the present rules, the definition of "indispensable" parties, the related 
operation of other procedural devioes, the oonstitutional and existing 
statutory limits in getting personal jurisdiction, etc. -- whatever you 
think is especially significant for the problem as you have it in California. 

It occurs to me also that if you define the study your Consultant is to make 
in the concrete terms of the contemplated Report of the Commission itself 
you add one more factor to the difficult problem of maintaining a distinc­
tion between the research study made for the Commission and the Commission's 
report based on its consideration of that study. 

Second, the second and third recitals set up a criterion of "expertness". 
As you know, many of our studies have been done by Consultants who were 
"recognized experts" before they undertook the work, and there is no doubt 
that expertness is necessary for some topics and a status of general recog­
nition of the Consultants as experts is a good thing until the Commission's 
own work acquires such recognition that reliability of the studies will be 
generally assumed. On the other hand, some of our very good studies have 

. ..J 
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been done by people who did not qualify as recognized experts before the 
study, although they may have beoome experts in the course of the study and 
acquired general recognition through publication of the study. We have 
been able to use Consultants on this basis as well as staff members, the 
Consultant status importing an independent contractor basis of employment. 
Of course, our staff employments are not on Civil Service either. Not 
knowing exactly what your civil service regulations require, I cannot offer 
any suggestions on this, but I should point out that you may not be able to 
draw Consultant service from as wide a field as we do. 

I mentioned the question of submission of reports in typewritten form, and 
the expense of clerical and stenographic services above. I also mentioned 
the possibility of treating expense of research assistants as a compensable 
disbursement, or furnishing it from staff. 

As to point (4) of the Contract, we have never asked our Consultants to 
attend any legislative hearings. As a matter of fact I do not believe that 
suoh attendance has ever been suggested. IJy personal feeling is that to 
bring the ConSUltant before the Legislature to explain a statute or even to 
answer questions would subvert the Commission's position that it makes the 
Recommenda tion, having considered the Consul tant' s report. I have a recol­
lection of hearing that the practice of the ~ssachusetts Judicial Council 
is different on this, although I may be wrong. A lot may depend on the 
practices of legislative oommittees in a particular legislature; if they 
ask to hear the Consultant, it oannot very well be refused. 

In New York, vouchers for travel expenses for Consultants go in and are 
paid under the Rules of the Comptroller, in the same menner as for employees. 
I am not clear as to whether your language "on a scale cODmlensurate" implies 
something different. 

(5) The clause requiring Consultant to revise and supplement his study 
seems like a good idea; do you think you would also like to have a olause 
under which you reserve the right to do some editing yourselves? That 
editing oould, of oourse, be worked out under Clause (5) as you have it. As 
a matter of fact, some of the editing I do is a short-out to asking the Con­
sultant to revise aocording to particular instructions and then considering 
whether the revision is adequate. 

(6) The express prOVision for modification of the oontraot is a good 
thing. I think the possibility of such a modification is understood in our 
employments, and there have been modifioations in several instances. Would 
any modification have to be set up as a formal contract as well? The pro­
vision that nothing is payable until acceptanoe of the Report may be a 
desirable safeguard until you get to know just what your Consultants will 
do. However, it may be a difficulty when you have a long study. Also some 
Consultants may not be happy about being out of pooket for research assis­
tance and typing costs for that long. 

I hope these comments will be useful. 



• 

• 

-7-

I know that }tr. MacDonald will be interested to know of your experience in 
your first legislative year, as I was. If you have your agenda set up in 
mimeograph or other distributable fo~ we would be glad to see it. As 
you know, we are still working on the Uniform Commercial Code this year, 
but we are looking forward to a return to our regular work next year. 

LTM:tc 

Sincerely yours, 

sj Laura T. Mulvaney 

Laura T, MUlvaney 
Assistant to the 
Director of Research 

i 
j 



THO .. A. E. STANTON. JR. 

CHAIRMAN 

III SUTTIER .TJlEET 
.... N hANCISCO 

JOHN D. BA8IIAQE 

VICE·CHAIRMAN 

'2 EVAN:I aUl L.ClINa 

R1W.JI:lID. 

JOHN R. MCDONOUGH, JR. 

EXECUTIVE .ECRETARY 

SCHOOl.. OF LAW 

ST ... NFORD 

GOODWIN .I. KNIGHT 
GOVERNOR 

STATE OF CALIFORNIA 

Q1alifnntia 1Ijaur ittrlSlnu <!!nuunl!1Slnu 

.JU,(:c 

l-'lr. John?c. 1'c1cDonough, !':~q. 
Exec~tiv~ S2cret~~y 
Califor'~1i2 La~\T ?,'2V2.:~iC-:l Ccm.'T,i2.:..1o~ 
Schoel of Law 
Stanfo~d, C~lifornia 

Dear John: 

JESS R. DORSEY. BAK.R.F'.1.D 

MEMBI!R 0" 81OtATI! 

STANI"ORD C, SHAW. ON'TA111110 

MEMBER 01" AS.EMaLY 

RICHARD C. FILDEW, LCt* ANa ...... 

B.lRT W. Le:VIT, IIAN FRANC1:1CO 

JOHN HAROLD SWAN, SACII1Alitl:NTO 

SAMUEL D, THURMAN, .TANl"OItCi 

RALPH N, KLEPS, EX 01"JrlCl0 ..... C"A .. I:HTO 

LEQISLAT1Ve: COUNS1tL 

I re~urn ~12~e0itll the letter which you 
prepared fo~ tra~;5mittal to N~i'ri~ J. 3urkc, 
Chief lt20e~r'c~ ~ttor~2Y of the Judic~~l COJDci1, 
under d~te of May 31, 1955. 

~o:· ~ca~on~ ~cic~ I explained ~o you) 
I do not believe ~hat we ~hould proceed with 
further correspondence with Mr. Bu~ke on this 
subject until afte~ the Commi:cJion ;12.3 h2.d an 
opportun:ty to revj.cw the entir'e s~bject of t~e 
Commission' ,_ relatIon:3Lip to the JVcd=-c:U:l Council. 
I c~ggest that a discussion of th=-~ topic be 
included on the agenda for ths fc~thcoming meet­
ing of the Commj,,~,·-.>.ior .. 

TES:bd 
ii:ncl. 

Yo~r:~ vee:; truly, 

THONAS 2. ~jTAN(rOl~, JR. 
C:13. ir'man 



THOMA. E. STA.NTON, JR. 

CHAIRhl.A.N 
111 SUTTER STREET 

.... N FRANCI.CO 

JOHN D, BABBAGE 

VIC1!:·C}{ArRMA.N 

12. Ii;VANLI BUILDIN. 

R1VlERLlID'IE 

JOHN R. McDONOUGH, JR. 

EXECUTIVE SECRETARY 

SCHOOL OF LAW 

STANPORD 

GOODWIN J. KNIGHT 

GOVERNOR 

STATE OF CALIFORNIA 

<!laltfnnda roam irtrlliinu <!lnuuttissinu 
May 31, 1955 

Mr. Norris J. Burke, Chief Research Attorney 
The Judicial Council of the state of California 
State Building 
San Francisco 2, California 

Dear Mr. Burke: 

JESS R. DORSEY, B ... KERSFIELD 

MEMBER 01" SENATE 

RICHARD C. FILDEW, Lo. ANGELa. 

BERT W. 1.EVIT, SAN FRANCISCO 

JOHN HAROLD SWAN, SACRAMENTO 

SAMUEL D. THURMAN. STANFORD 

RALPH N. KLEPS, EX OFFICIO, SACRA.MIENTO 

LE(iH8LA.TIVE; COUNSEL 

I enclose copies of two suggestions for law revision which have 
been received by the Law Revision Commission. 

Judge Rich's letter states that under the present law the date 
of trial must always be continued a few days when a jury trial 
has been waived by failure to deposit fees within ten days prior 
to trial. Because part of the problem raised by Judge Rich in­
volves Rule 20 of the Rules for MUnicipal Courts, the Agenda 
Committee of the Law Revision Commission has directed me to ask 
you whether the Judicial Council would prefer that the Commission 
refrain from interesting itself in this matter. 

The Memorandum to the Law Revision Commission presents a sugges­
tion made by Mr. Thomas E. Stanton, Jr. that the matter of review 
of decisions of the Appellate Departments of the Superior Courts 
might be studied. The Agenda Committee of the Commission decided 
that this problem is one which might be deemed to fall within the 
jurisdiction of the Judicial Council. I have, accordingly, been 
instructed to forward this suggestion to you. 

JRM:li 
Enc. 2 

Very truly yours, -\ 

(~~g~~~;~~J '1' 

J 



Chambers of 
El',::ooj H. Rich 

1954 Surrestinn No. 74 

J.!l.TlC:'PAI ceURT 

Riverside Judicial District 
in end for the 

County of iti vers ide 

Judge of the ]'.uniciDal Court 

Professor John R. J.'~Donougr-, Jr. 
Execl'tive Secret8ry 
Ca 1 :.f orn ia Law P evis ion Co ",",i s s < on 
School of Law 
Stanford, California 

Dear Profeseor l..cDonough, 

Court House .<nnex 
Riverside, California 
December 15, 1954 

I wOl,1d like to direct your atter.tion to S~~ti0ns 631 9nd 1013 of the C. C.P. 
and to }~ule 20 of Rules for !:llr.icipal GO'.1!'ts. Seekor. 631 of the C.C.p. 
provides that 8 jure.' trial is vee i ved by oner" ticn of law if the fees are 
net de,osited ten -:lays nr~or to the trial Jete. The S3'"e Sect" on ar.d 
Rule 20 'Jrovides thpt ,"'here the::'e is a "'8iver of jUT"T tri21 by onera+·ion 
of leve that the cl erk must "i"e ten 4ays "-ritt.en notice to the adverse 
",?rty or parti.es of such wa!ver, ard it further ')rcvi~.es if it is impossible 
for t.re clerk to rive such ten ,iays noti~e by reason of the trial date 
thEt the trial of seid action s~all be co1't'.nued by the court for a 
suf'ficient length of time to enable the piv:'np of SUCh notice by the clerk. 
C. C.P. Sect~.on 1013 of course, covers the rratter of "hen 2 notice ["iven 
by nail is effective. 

From the above it seeC',s to me th,t since a ,.,civer of jury trial by operat".on 
of l~f! corres into effect r;hen the fees are not deryos ited .~ th in ten days 
before the tr~.al date thpt it will ahrays be in th,?t situ9tion i1T!possible 
for the clerk to give ten days l1ritten notice of such '.'Iai ver to the o..,,.,osite 
narty. Thus in this situatior. the trial must a1l78ys be continued at least 
a fet'f nunber of days in orier to 1'i"9 the clerk the re1uisite ten days in 
which to notify the adverse party. It is rry unierstandins under C.C.P. 
1013 thct "fhere the notice is riven by rreil th't the o8rty rmuld be entitled 
to at least one extrA day torether with an ad'litional one day for every 
100 miles of distance between the place of r..aiEnr and the nlace of 
rece:!.Vlng. '!'hus a clerk would need ;:t least eleven jays 21'd sometires more 
in orier to rive the re"u'.site ten days notice. 

To have to continue ever~" case i1' th~s type of situation i1' order to enable 
the clerk to have the tine needed see~s ve~J uniesirable. ~s a practical 
matt~r it is rare that the adverse nerty ever de~E1'ds e jury trial ~s a 
result of such a notice. It v:ould seem that either the neriod of t~.me 



, 

(l95!.tSUffest:on lTo. 7l" cor,Enued,) 

with~n ,':hich the de"'osit is :made should be il,creased trree, four or five 
~2.yS or t h2t the per! od of t:,me "'2 th:ln v,-'ich tbe clerk should notify the 
adverse party should be deer-eased four or five days, 

I haven't researched this probler.l and sometimes one c2n overlook an 
obvious thing and be mistAken. If I am :ncorrect ~bout this catter I 
would anoreciate your pointing it out. 

Yours very truly, 

Elwood 1!. liich 



1954 Sugrestion No. 81 

Origina:lwr:Thomas E. Stanton, Jr. 

Memorandum to Commission 

Chairman Stanton has asked IT'e to call your attent~on to 

Agran v. S>'a'1iro, 127 .".r.. I .• 129, decided JU!1e 11" 1954 by the 

A~1)ellate Deryartment of the T os !'l'reles "uTJer'.or Court. The cO\:;.rt 

held, in a case of first :'J:;1)ression, that tl'e T)la~ntiff, a certjf~ed 

pUblic accountant, cOt11.d not recover for certa'.l' serv~ces rendered 

to his client ~n connection nith a tax B'Etter, cecause tI,e;,! involved 

the practice of la'·'. '.t tbe conclus~on of tbe o1:)~nion Judge ?atrosso, 

'/'Titin(' for th e Court} said 

Hin concJ.ud:'np t~;.;s oDinion, "!"'e C8n'~0t refraiT'. fl~0~ 

offerin.~ the co~'"ent that this C858 serves to de1,'onstrate 
t~e deSirability of 1 el?islation ·'·':Cich ··'oule! nerF'it this 
court to certify 0uestions o~ first i~nression an~ 7reat 
imnortance such as tl10se here "resented, to tore "',hest 
court of the State for ul ti"'ate deter!'1onation." 

In th is connect ion you "f3J' be interested in I· avin(' a look at 

Bernie 'itkin~ article, "The Extraordi'1ary . rit - Frierd or EnelllV," 

in the current issue O!' tJ'e State Bar Journal (Volume 29 1'0. E 

l'ov.-Dec. 1954), particularly at nages h77-479. 

John R. '·cDonourh, Jr. 


