u’/’-

THOMWAS E. ETANTON, JA.
CHAIRMAM
111 SUTTER SYREET
SAH FRANCIESCD

JoMN D. BABBAGE
VICE-CHAIRMAN
12 EVANS BUILGING
RIVERSIDE

GOODWINM J. KNIGHT
GOVERNOR

JESS R, DORGEY, BAKEREFIELD
MEMBER OF SENATE

STANFORD C. SHAW., OMTARIO
MEMBER OF ASSEMBLY

RICHARD C. FILDEW, LOB ANGELES
BERT W. LEVIT, 8aN FRANCIS co

JOHN HARQLD SWAN, BACRAMENTS

JoHn R. MCDONOUGH, JR.
EXECUTIVE SECRETARY

sonent orian Galifornia Law Revision Comuiasion o ame comens "

STATE OF CALIFORNIA SAaMUEL D. THURMAN, STANFORD

December 8, 1954

MINUTES OF MEETING
OF
NOVEMBER 26 and 27, 1954

Pursuant to the call of the Chnirmln; the law Revision
Comul ssion met on November 26 and 27 at the headquarters of
the State Bar in Los Angeles.

PRESENT :

Mr. Thomas E. Stanton, Jr., Chairman
Mr, John D, Bahhnga; vice Chairmnan
lionorable Jess R, Dorsey, Senate
Honorable Stanford ¢, Shaw, Assembly
Mr. Richard C. Fildew

Mr. Bert W. Levit

Mr,. John H. Swan
ABSENT:
Mr. Sanuel D, Thurmmn
Mr. Ralph N, Klaps; ex officlo
Mr, John R. McDonough, Jr.; Executive Seoretary of the
Commislion; was present. The meeting on Friday, November 26,
wvas attended by Mr. Owen Kuns of the Leglislative Counsel's



Office representing Mr. Ialph 4. Kleps and by ‘irs, ?1rginiu
Nordby, a meuber of the mtaff working on revision of the
Education Code at Stanford University.

The rdnutes of the reeting of the Coimisgsion on Jctober 29
and 3G, 1954, which had been distributed to the members of the
Tommssion prior to the meeting, were corrected in one respect
and unanimously approved.

The Ixecutive Secretary reported thlt; pursuant to
suthority given to the Chairman at the last maating; a letter
had been written to the Department of Finance and the State
Personnel Board requesting that a tesporary position of
Assistant Executive Secretary be established as of January 1,
1955 to be financed with a part of the Cosudssion®'s research
funds. Iile reported that it had been requested that the
position be established as A student position for the nonth
of January at a salary of $250 per month and as & Junior
Coungel peosition at a salary of $358 per month as soon as the
Civil Service list for the persons who took the examdnation for
Junior Counsel in Novenber 1954 1s avallable.

The Executive Secretary reported that the Department of
"inance and the State Personnel Board have approved both the
Conmission's contract with “r. Paul I, Basye for the Probate
Code study and the agreeuent exteniing the Agenda contract with
Stanford University to June 30; 1965.

The Chalrvan reported that he had written a letter to
the Departuent of Finance indicating that the Conndsaion does
not agree with the Departnent?s view that the Executive




Sgoretaryt's posgition is now properly classified. ile reported
that the Departnent has been requested to have the State
Personnel Board nake a study of this uatter and to withdraw

its disapproval of the Commlgsionts request for reclassification

until the Board has rmade a report,
Lducation Code

The ixecutive Secretary reported that expenditures to
November 15, 19564 und&r the fducation Code contract with
Stanford University totalled $7,941.76, leaving a balance as
of that date of $2,058.24 of the $10,000 originally comndtted
to the contract. Ile reported that an addendun to the liducation
“ode contract for the purpose of conrditting to it an additional
$1900 of the $12,000 Education Code appropriation had been
axecuted by the Chairman and the University and sent to the
Departuent of Pinance and the State Personnel Board for
approval.

The Consdgsion discussed what position it should take
with respect to requests currently being recelved that the
Cormission study particular parts of the FEducation Tode with
8 view to recormending revisions thereof at the forthecondng
segsion of the Legislature. It was decided that the Conndssion®s
position should be that, due to the shortness of the time
resaining before the session, such requesats cannot be considered
unleas they conme from members of the Legislature or involve
purely mechanical changes, and that the persons naking such

requests should be go inforned.
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Senator DNorsey brought to the attention of the Comndssion
two problems suggested by a reeent Attorney General's opinion:
(1) the proper rate of coupensation to be pald to parents in
lieu of furnishing school bus transporitation for the children
of such parents and (2) the exerption of children who live nore
than two nmiles fromn schoel fron compulsory attendance at school.
The Commdasion directed the Executive Secretary to study both
of tlase matters with a view to proposing such revisions of the
relevant LEducation Code sections &8 appear to be within the
scope of the Conmlission's Fducation Code assignuent.

The Exeocutive Secretary reported that Assemblyman
Ernest R, Geddes and Dr. Nelan I. Pullian, the Chalrman of
the CASA comaittee for revision of the Cducation Code, had
indicated to him and to the Chalrman of the Comnrdssion their
velief 1in the desirability of obtalning a deficlency appropriation
to continue work ont he Education Code fron January 1; 1955 to
Septenber 1; 19656. The Secratary reported that he ig inforwed
that a reconmendation has bLeen nade to the Governing Board of
CASA by its Poliecy Commission that CASA sponsor a bill for
this purpose and that Asgemblyman Geddes and Assemblyuman Don
Doyle; Vice Chairman of the Asgsenbly Tommittee on FEducation,
will carry the bill in the Asseubly and believe that its
passage can be secured., The Seoretary reported that he had
told Dr. Pulliam's committee that the cost of the Nducation
Code revision is currently approximately $2,000 per month which
means that it would cost 16,000 to carry the work fron
January 1 to September 1, 19556 and approxiusately $50,000 to
carry it from Septenber 1; 1966 to June 30, 1957. He reported




that the CASA cormittee had indicated considerable concern
about asking for a $16,000 supplement to an original appropriation
of $12,000 and had decided to reconmend to CASA that '
approximately %8,000 be sought to carry the work for the period
January 1, 198556 to September 1; 1955 on a reduced level of
activity. The Secretary reported that the wembers of Ur.
Pulliants conmittee stated that they believe that when the
request for a deficiency sappropriation is made the Legislature
will wvant to have an estirate of the total cost of revising
the Educatlion Code. The Secretary stated that he does not
believe that the Coumiesion can or should give the Legislature
an estinate of how long it will take to conplete a revision

of the Education Tode or how rmuch 1t will cost. The Conmission
then discussged the position which it should take with respeoct
to a continuation of 1ts Cducation Code agsignment and to the
request for a deficleney appropriation, Tt was recalled that
at the Jctober ueeting the Conrdssion had tentatively decided
to take s wholly neutral position on these natters. Mr.

Fildew stated that he believed the Commission should continue
to nsintain a strictly neutrsl posgition and that it should do
nothing to encourage a further assignuent with respect to the
fiducation Code after January 1, 18856. Mr, Levit expressed the
view that the Comnrission should take a nore affirmative attitude
toward the Education Code asaignment and that it should include
in its report to the Legislature an estimate of the time and
money whish would be required to conplete a revigion of the




Hducation Code., After the patter was discussed, Mr. Levit
ngde a wotion which was seconded by Senator Norsey that the
“ornd sglion's report state that the Comndssion estivistes that
it can conplete a revigion of the Education Cnde by January
1957 at a cost of approxinately $58,000 -- %8,000 for the period
from January 1 to Septerber 1, 1955 and 550,000 for the period
from Septenber 1; 1955 tn June 30, 1057. (While the Comndssion's
Lducation Code revision bills would be introduced in January,
1957 it would be neceasary to have a staff until June 30, 1957
to do the work required during the session - responding to
inquiries, drafting amendments, etc.} This motion was carried,
Senator Norsey, Mr. Swan and “r, Levit voting for the motion
and “r, Shaw and *r, Fildew voting sgainst it.

The Secretary then stated that if the lducation Code work
is to be eontiﬂued beyond January 1, 1956, it will be necessary
to enter into a new contract with Stanford Uhiversity; inasmuch
as the pregent Stanford.oontract terninates on lecember 31, 1954;
and to finance the continuation of the work by using the Commission's
general research funds., After this natter was discussed
Yr. Levit made a rotion which was seconded by 'r. Swan and
unaninously passed that (1) the Chairran be authorized to enter
into a new agreensient with Stanford Tniversity sirdlar to the
existing agreement for the period fron January 1 to March 31, 19858
the cost of whih to the State shall be limited to $3,000 and (2)
that the cost of the contract be charged against the Conmission's

general research funda. Tt was agreed that the Education Code



work will be discontinued if the hill to secure a deficlency
appropriation is not introduced in the Leglislature or 1s
defeated. It was also agreed that if it is possible to have it
do so, the deficiency appropriation bill should provide that

& part of the funds appropriated nay be used to reimburse the
Comnmission's general research fumnis to the extent that such
funds are used to finance work on the Education Code pro ject
pending the availability of the deficiency appropriation.

The Cormlssion discussed what Tiducation Code revisions
it should reoconmend at the forthcoming session of the
Legislature. It was decided to reconmend enactient of the
proposed revisions of the Code sections relating to election,
appointient and recall of governing board nmenbers and, in
addition, as many proposed revisions of other Code sections as
can be prepared in tire to be subnitted.

The Conwdasion considered the several revisions of
Education Code sections recouiwended by lFducation Code Conmittee
No. 3 (Iabbage, Chairman, and Plldew). After the proposed
revigions were discussed the Commission approved and adopted
to be recoummended for enactment by the Legislature the
proposed revisions of the following sections of the Fducation

Code:




11021 180563.5 21364

11153 18058 21647
11276 18205 22341
11291 18403 22001
11656 20320-329 22693
11674 20345.5 22722
11741 20361 22725

Title, Article 1, Chap. 1, Div. 9 23204
18003 20356 23208
18008 205643

The Comndssion considered the proposed revisions of the
Cducation Code recounmended by Education (ode Conmlttee No, 2
(Swan, Chairman, and Kleps) relating to election, appointment
and recall of governing board nembers, Af'ter these revisions
were discussed and further revised, the Comuission approved
and adopted to be reconmended for enactment by the Leglslature
proposed Sections 1800 through 1804, 1821 through 1856; and
1871 through 1873.

Probate Code Study

The Copmission considered the Probate Code study prepared
by Mr. Paul &. Basye and the revisions of the Probate Code
recounended by the Probate Code Study Coumittee (Levit, Chairuan,
and Thurnan) and decided that:

{1) the Commlssion will not propose revision of the
Code sections relating to declared or probate howesteads, bLut
will, in its 0ffiocial Recommendation to the Legislature point
out that there are a nuiber of differences between these two
types of homeateadn which could be elininated by certain
specific legislative action.

{2) the Commission will recommend that the maxinmm
estate as to whioch sunmary distribution nay be had be
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increased fron $2,500 to $§,000.

{3) the Cormission will recommend that the requireuent
that liens and encwuubrances be of record to be taken into
account in deternining the size of the estate for purposes of
suns@&ry distribution be elininated.

{4) the “ommission will recoiumend that the "other
property™ disqualification of the surviving spouse or child
he increased from $5,000 to 212,500,

{8) the “ommission will recommend that neither a
dealared or probate honestead shall be taken inteo account in
deterudning the size of the decedent's estate f'or purposes
of sumnary distribution but that such hoiesteads shall be
taken Into mccount in deterrdining the size of the surviving
spouset®s estate for purposes of the $12;500 "other property"
disqualification.

The tCommission considered r. Basye's study and reconmended
that a nurber of changes be mide in it. Mp, Levit then nmde a
rotion which was seconded by Mr. Swan gnd unanimously passed
that Mr, Nasye's study be published as an appendix to the
Commission?s report to the Legislature, subject to the changes
reconmended by the Comnission and to suech further changes as
right be agreed upon by Mr. DBasye, the xecutive Secretary,
end the cenbers of the Probate Code Study Commlttee,

The Comndssion considered whether it ahould; in addition
to reconmending the changes listed above, alsc recommend
nonsubstantive changes in Sections 640-646 of the Probate Code

to make themr easier to understand and use., It was decided
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that if this work can be done by the Executive Secretary
and Mr, Basye prior to the meeting on lecember 17, it should

be done; otherwlise, not.

Agenda

Tha Lxecutive 3eeretary reported that as of Ndvember 15,
1954 expenditures under the Agenda contract with Stanf'ord
University totalled #1,628.67, leaving a balance as of that
date of %1;371.33 of the $3,000 comdtted to the contract.

The Tommdssion considered a nuiker of suggestions
recelved frou wembers of the RBench and Har and fronr the staff
with respect to natters to be included on its agenda. The
following action was taken with respect to the suggestions
considered (except where otherwise indicated the suggestions

are from outside sources andi Are 30 nuubered):

Topics recommended for imuediate study

¥o. 9 -- Study to resolve the conflict between § 3061(a)
of the Civil Code and § 425(b) of the Vehicle
Tode with respect to what procedure nust be
followed to make valid as to the holder of the
legal title of a motor vehicle a mechanic's
lien in excess of $100 for work done on the
vehicle at the reguest of any other person.

No, 21(1}-48 -- Study to determine whether Section 19(a)

of the Penal Code, which limits the waxirws
period of oonf'inenent in a county jail to one
year, should be revised inssmuch as other statutes
authorize such confinerent for more than one

year.
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No, 62 -~ Study to deternine whether § 3901 of the
Corporations Code should be amended to provide
that when all or substantially all of the
assets of & corporation are sold with the:
congent of a najority of the stockholders,

21l of the stockholders must be notified of
the contemplated action.

No. B3 -~ Study to determine whether the mechanics?
lien law should be revised to permit an owner
of' property to put up a band to reiieve the
property from the lien.

NMo. 60 -- Study to determine whether the rule provided

R in Penal Code § 1137, that the jury may take
the jury instructions into the jury roorn,
gshould be mmde applioable in civil actions.

Starft S gstion No. 3 -- Study to determine whether
¥ 442 of the Code of Civil Procedurs should be
avended to perrdt a defendant to bring in as a
new party one who is not a necessary or

indispensible party to the action.

Topics recommended for future study.

No. 34 ~- Study to deternine whether the rule, applied
in cases involving the value of property, that
evidence of other ssales of proximate properties
is not admissable during the case in chief but
may be inquired into on cross examination of
expert witnessea for the purpose of testing
their opinions should be revised.

No, 668 -- Study of the California Arbitration Statute

{ccP §§ 1280 to 1203) to determine whether it
should be revised.

Postponed

Nos. 7 nn@ég -- Suggestion that a study be nade of the

ninhabited Territories Act to correot certain
gpecific defects in the act and to determine
whether it is in need of a general revision to
clarify ambiguous sections, ete.
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No. 20 -- Suggestion that a study be uade of § 293 of
R the Vehicle Code and § 1203.1 of the Penal
Code to determine whether they are in conflict
as to whether a driver's license nay be
suspended for iore than one year in granting
probation.

No. 26(2) -~ Suggestion that a study be made to deterwine
whether an sbutting land owner is liable for
injuries due to defective sidewalks.

No. 36 ~-- Suggestion that a atudy be nmde to deternine
whether, when a note 1s secured by both a deed
of trust and a guarantee (1) the creditor may
procead against the guarantor without first
exhausting the security and (2) the creditor
sy, after exhausting the asecurity, recover a
deflolency judgment against the guarantor
if he would be unable to recover such a Judgnent
against the Erincipal debtor in a situation
governed by 3 6580(b) or § B580(d) of the Code
of Civil Proocedure,

No. 39 -- Suggestion that a study be umde of the Civil
Code sections relating to rescission of contracts
to deternine whether both existing wethods of
rescission are necessary.

No, 64 ~- Suggestion that a study be rade to determine

~ whether § 372 of the Code of Civil Procedure
should be amended to provide that in & case
vhere a guardian ad liter is appointed the
court uay determine and order paid his
reasonable expensges.

No, BB -- Suggestion that a study be made to determine
whether § 680 of the Code of Civil Procsdure
should be revised so far as it oconcerns
exemptions from execution for farners.

Not Accepted

No. 28(2) -- Suggestion that § 46 of the Elections Code
be anended to provide that the date of signing
initiative and other petitions cay be indicated
by ditto rmrks in the case of successive signers.
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No. 51 -- Suggestion that a study be made to deteruine
whether the Judicial Council should be glven
power to adopt rules governing all procedures
in the trial courts, such rules to supercede
the comparable provisions of the Code of Civil
Procedure.

No. 62 -- Suggestion that a study be unade to deternine
whether § 1162 of the [ish and Game Code should
be revised to nake it unlawful to possess a
loaded rifle or shotgun in any vehicle or
conveyance or its attachnents at any time or
place,.

The following action was also taken on Agenda matters:

(a) With respect to Outside Suggestion No. 55, relating

to the tine within which a notice of intention to nove for a
new trigl rnay be filed and a notion for new trial may be nade,
the Executive Secretary wag directed to nmake inquiry of the
Judicial “ouncil whether it would wish to take this natter up
ginece it is closely related to the matter of appeal.

{(b) With respect to the Outgide Suggestion No. 57, that

a study be nade to detertine whether sounething might be done

to reduce the nuuber of c¢ases filed in the Superior Court where
there 18 no reasonable prospect that darages in the awount of
$3,000 or more will be obtained, the Ixecutive Secretary was
directed to forward this suggestion to the Judicial Council.

{c) Outside Suggestion No. 26(1), relating to the liability

of cities for injuries due to defective sidewalks, was
consolidated with the Commigsion's proposed study of
governnental lmiunity.

(d) Outside Suggestion No. 58, relating to two uatters

concerning appeals fron snall c¢lains judgments, was consolidated

with the Cormudssion's proposed study of srall clains procedure.
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(e) Outside Suggestion No, 61, that counsel should be
appointed by the cnurt to represent the respondent in a
pracesding for corwvidtient for mental illness when such person
cannot afford counsel, was consolidated with the Com:lssion's
proposed study of cowmitrnent procedures for mentally ill persons.

The Executive Secretary reported that he had received a
copy of & letter written by Judge ‘hurray Draper of San Mateo
County to the Departument of Menisl liygiene suggesting that a
change be msde st the next session of the legislature in the
statute governing coomdtment of sexual psychopaths. The
Executive Secretary reported that he had received also a
letter fronm Mr, lLelgh Deming, Adninistrative Advisor to the
Nepartuent of Mental iiyglene, acknowledging receipt of Judge
iraper?s letter and suggesting that the Department would be
willing to go along with Judge Draper's suggestion and asking
whether the lLaw Revision Corwdsgsion would handle the mtter.
The lxecutive Secretary reported that he had written to
Yr. Deming, with a copy to Judge Draper, stating that he
believed that the Coumlssion's position would he that it
could not propose legislation with respect to commitment of
mentaily ill persons at the forthooring session of the
Legislature. The Counission approved the action taken by
the ixecutive Secretary.

The Couudssion considered a letter recelved Ly the

Thairvan fron Assenblyimn Jon llobble, Uhairman of the Asseubly
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Interisn Commdttee on Transportation and Couuierce, stating
the belief of *r. llobbie and his Comndttee that the Vehicle
“ode should be revised and ingquiring whether the “Conmission
could undertake an assignnent to do so. It was agreed that
the Couuigsion could not undertake so substantial a task as
revision of the Vehicle Code if it is also to be engaged
during the next two years in further revision of the Cducation
fode. The Chairuan was directed to contact “Mr. Hobbie and
explain the Conusissiont's position to hiuw.

The Commission considered & commnication from Mr. Nerris
Burke, Chief Research Attorney for the Judicial Council;
stating that he believed that the problem of advancement of
cases for trial; placed in the category of topies selected
for immediate study st the October neeting, would bhe appropriate
for actibn by the Council. The Comnnission decided to put
this item in the category of topics selected for future study
in order to glve the Council an opportunity to act upon it
first if it wishes to do so.

The Corurdasion's First Heport

The Commission considered a second draft of its first
report to the Legislature prepared by the Executive Secretary.
The Commliasion determined that Appendix B, consisting of the
revisers' notes for its proposed revisions of the Education

Code should not be nade a part of the report due to the
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expense involved but should be distributed to interested
persons in rdneographed foryii, The Comunission usde B nuuiber of
suggzestions for changes in and additions to particular parts
of" the report. The Comnnisslon also directed the Lxecutive
Secretary to inelude in the final draf't of the report the
fallowing recourendations:

{1) that the lLegiwslfure authorize the Coumission to
study those topics listed in Appendix A of its report as
toplics selected for immediate study;

(2) that the legislature enact inte law the proposed
revisions of the Education Code prepared and recommended
pursuant to Chapter 1682 of the Statutes of 1953;

(3) that the Legisiature enact into law the proposed
revisions of the Probate Code prepared and recommended pursuant
to Assawbly Concurrent Hesolution No. 3 adopted in the 1954
gession of the Legislatura; and

(4) that the Legislature repeal those statutes reported
by the Coumission to have been held unconstitutional or
repealed by implication by the Suprene Court of the State

of California or the United States Supreme Court.

Respectfully submitted,

Ay
A

John H{fﬁcnunou;h, Jr.
Executive Secretary




