


Tentative Recommendation • November 2, 1995

– 1 –

C OL L E C T ING SM AL L  E ST AT E
WIT HOUT  ADM INIST R AT ION

If the gross value of a decedent’s property in this state is small, various1

summary procedures may be used to collect or obtain title to decedent’s property2

without the need for court-supervised administration.1 Various kinds of property3

are excluded from the maximum estate value for use of summary procedures,4

including joint tenancy property and property in which the decedent had a life or5

other interest terminable at death.26

The statutory exclusions do not mention property held in a trust revocable3 by7

the decedent during lifetime. Property in a revocable inter vivos trust is excluded8

from the $60,000 estate maximum, because such property is not part of the9

decedent’s estate.4 The inter vivos trust is now an important estate planning10

instrument, and it would be helpful to interested persons if the statutory exclusions11

made specific reference to it.5 This would not change existing law.12

The Commission recommends it be made clear by an express exclusion that13

property in a revocable inter vivos trust is not included in the decedent’s estate for14

the purpose of the affidavit procedure for collection of decedent’s property and15

other summary collection provisions for small estates.16

                                                
1. Summary procedures include collecting personal property by affidavit if the gross value of

decedent’s estate in California does not exceed $60,000, obtaining a court order determining succession if
the gross value of the estate in California does not exceed $60,000, and obtaining title to real property by
affidavit if the gross value of California real property does not exceed $10,000. See Prob. Code §§ 13000-
13210.

2. Prob. Code § 13050.
3. Property in a revocable inter vivos trust is treated for some purposes as decedent’s property. See

Prob. Code § 19001 (decedent’s revocable trust subject to creditors’ claims if estate inadequate). Cf. Prob.
Code § 18200 (revocable trust subject to creditors’ claims during settlor’s lifetime). Property in an
irrevocable inter vivos trust is more immune to creditors’ claims, but may be reached by creditors if the
settlor is a beneficiary of the trust, Prob. Code § 15304, or received no consideration for creating it, Civ.
Code §§ 3439.04, 3439.05. See generally California Trust Administration § 10.32, at 427 (Cal. Cont. Ed.
Bar, Feb. 1995). Property in an irrevocable trust is generally not part of the estate of a deceased settlor for
federal estate taxes. Drafting California Revocable Living Trusts § 1.17, at 12 (2d ed. Cal. Cont. Ed. Bar
1984).

4. Estate of Heigho, 186 Cal. App. 2d 360, 365, 9 Cal. Rptr. 196 (1960). Accord, California Practice
Guide Probate § 2:12 (Rutter Group 1994 ed.) (inter vivos trust assets “should be disregarded in calculating
the dollar limitation”).

5. This was suggested by Judge Richard O. Frazee, Sr., Supervising Judge of the Probate Department
of the Orange County Superior Court. Letter from Judge Richard O. Frazee, Sr., to Law Revision
Commission (September 13, 1995) (attached to Memorandum 95-59, on file with California Law Revision
Commission).
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PR OPOSE D L E GISL AT ION

Prob. Code § 13050 (amended). Property excluded1

SECTION 1. Section 13050 of the Probate Code is amended to read:2

13050. (a) For the purposes of this part:3

(1) Any property or interest or lien thereon which, at the time of the decedent’s4

death, was held by the decedent as a joint tenant, or in which the decedent had a5

life or other interest terminable upon the decedent’s death, including but not6

limited to property in a trust revocable by the decedent during lifetime, or which7

was held by the decedent and passed to the decedent’s surviving spouse pursuant8

to Section 13500, shall be excluded in determining the property or estate of the9

decedent or its value.10

(2) A multiple-party account to which the decedent was a party at the time of the11

decedent’s death shall be excluded in determining the property or estate of the12

decedent or its value, whether or not all or a portion of the sums on deposit are13

community property, to the extent that the sums on deposit belong after the death14

of the decedent to a surviving party, P.O.D. payee, or beneficiary. For the15

purposes of this paragraph, the terms “multiple-party account,” “party,” “P.O.D.16

payee,” and “beneficiary” are defined in Article 2 (commencing with Section17

5120) of Chapter 1 of Part 2 of Division 5.18

(b) For the purposes of this part, all of the following property shall be excluded19

in determining the property or estate of the decedent or its value:20

(1) Any vehicle registered under Division 3 (commencing with Section 4000) of21

the Vehicle Code or titled under Division 16.5 (commencing with Section 38000)22

of the Vehicle Code.23

(2) Any vessel numbered under Division 3.5 (commencing with Section 9840)24

of the Vehicle Code.25

(3) Any manufactured home, mobilehome, commercial coach, truck camper, or26

floating home registered under Part 2 (commencing with Section 18000) of27

Division 13 of the Health and Safety Code.28

(c) For the purposes of this part, the value of the following property shall be29

excluded in determining the value of the decedent’s property in this state:30

(1) Any amounts due to the decedent for services in the armed forces of the31

United States.32

(2) The amount, not exceeding five thousand dollars ($5,000), of salary or other33

compensation, including compensation for unused vacation, owing to the decedent34

for personal services from any employment.35

Comment. Subdivision (a)(1) of Section 13050 is amended to add the reference to a trust36
revocable by the decedent during lifetime. It is a specific application of the principle stated in37
subdivision (a)(1) that property in which the decedent had an interest terminable at death is38
excluded in determining the property or estate of the decedent for purposes of this part. This39
codifies case law. See Estate of Heigho, 186 Cal. App. 2d 360, 365, 9 Cal. Rptr. 196 (1960).40


