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This tentative recommendation is being distributed so Lhat
interested persons will be advised of the Commission’s tentalive
conclusions and can make thelr views Rnown to the Commission. Any
comments sent to the Commission will be & part of the public record and
will be considered at a public meeting when the Commission determines
the provisions it will include in legislation the Commission plans to
recommend to the Legislature. It is just as important toc advise the
Commission that you approve the tentative recommendation as it Is to
advise the Commission that you believe revisions should be made in the
tentative recommendation.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE RECEIVED BY
THE COMMISSION NOT LATER THAN September 30, 1991,

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation is not necessarily the recommendation Lhe
Commission will submit to the Legislature.
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SUMMARY OF RECOMMENDATIOR

This tentative recommendation addresses two separate isgsues
involving notice of trustees' fees.

(1) Existing law requires a trustee to give notice of a proposed
fee 1increase to each beneficiary whose intereat may be affected. This
ambiguous standard would be replaced by a reguirement of notice to each
beneficiary who 1s entitled to receive or who actually receives
accounts, and to each heneficiary who has: requested notice.

{2) The virtual representation statute excuses notice to certain
beneficiaries of future Iinterests. However, the statute is narrowly
limited to notice in judiclal proceedings and should be extended to

cover other notices, such as a notice of a proposed fee increase.
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NOTICE OF TRUSTEES' FEES

Before a trustee may implement an inerezse in the trustee's fees,
the trustee must give notice of the preposed fee increase to each
beneficiary of the trust whose interest may be affected by the fee
increase,l Beneficiaries who are sufficiently concerned may attempt
to negotlate the matter with the trustee, petition the court for review

of the increased fee,2 or seek to transfer the trust to another

trustee.3

The "affected 1interest" atandard for giving mnotice has been
criticized as being vague and difficult to apply. This standard may
impose a significant administrative burden on trust companies in order
to determine which beneficiaries' interests would be affected under
esch trust administered by the trustee. The trustee would need to
review and interpret the terms of each trust and then identify and
locate beneficiaries of future Iinterests 1in any situation where the
fees are charged in part tc the principal account of the trust., It has
also been suggested that it is inconsistent as a matter of policy to
require notice of an increase in a truatee's fee to be given to

beneficiaries who are not receilving trust accounts. As a general rule,

1. Prob, Code § 15686(b) (operative July 1, 1991). For background,
see Recommendation Relating to Trustees’ Fees, 20 Cal, L. Revision
Comm’n Reports 279 (1990).

2. See Prob. Code §§ 15686{(c), 17200{(b){9).

3. See Prob. Code §§ 15640(c) (resignation of trustee with consent of
adult beneficlaries), 15642{(b){5) (petition for removal of trustee for
excessive compensation), 15645 (costs and attorney's fees in
proceedings for transfer of trust to successor trust company), 15660(c)
(filling vacancy by agreement of adult beneficiaries),
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income beneficiaries receive trust accounts, but not remainder
beneficiaries.?

The "affected I1nterest" standard does, however, embody an
important principle: trust beneficlaries whose interests are
chargeable with the payment of the trustee's fees should have a right
to be informed of an increase in fees and an opportunity to take
appropriate action. This right should not depend on whether the perscn
is an income beneficiary or remainder beneficlary.

Balancing these competing conéiderat ions, the Commission
recommends that the "affected interest" standard be replaced by a more
specific description of the beneficlaries entitled to notice. The
notice of an 1increase in the tmstee'é fee should be given to all
beneficlaries (1) who are entitled to accounts under the statute, (2)
who were given the last preceding account (whether or not required), or
{3) who have made a written reguest to the trustee for notice of an
incressed trustee’s fee and supplied an address for malling notice.

By requiring notice to beneficiaries who are entitled to an
account or actually receiving accounts, the recommended standard
recognizes that proposed fee Iincreases are an 1important matter of
interest to beneficlaries who follow the administration of the trust.
The oppertunity to request notice of an increased fee is provided to
recognize the interest of other beneficiaries in being informed of

changes in the expense of administration of the trust. The "notice on

4., With certain exceptions, trustees are required to account "to each
beneficlary to whom Iincome or principal is required or authorized in
the trustee's discretion to be currently distributed." The accounting
requirement of Section 16062 does hot apply in the following
circumstances: (1) under living truste created before July 1, 1987, (2)
under certain testamentary truats created before July 1, 1987, {(3)
where the trust waives the account, (4) 1in the case of a revocable
trust to the extent provided by Section 15800, (5) where the
beneficiary has walved the account, or (6) where the beneficiary and
trustee are the game person. See Prob. Code §§ 16062, 16064. In
practice, 1t does not sappear that these exceptions would impair the
pelicy of the fee increase notice statute, since the Commiassion 1s
informed that corporate trustees give accounts to a broad class of
adult beneficlaries even though not strictly required to do so by
statute. There 1s an incentive to account in order to start the
running of the statute of limitations under Section 16460.
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written request” standard aveids the administrative hurden of existing
law and makes 1t easy for trustees to determine who is entitled to
notice of a proposed fee 1ncrease. While this standard imposes a
greater burden on remainder beneficiaries, those who are interested in
the matter can be expected to take the simple step of making a written

request to the trustee.

Notice Involving Future Interests

A useful but perhaps overlooked genheral notice provision 1in the
Trust Law excuses the duty to give notice to certain beneficlaries of
future interests.® For example, this provision permits notice to be
given only to the holder of an interest, without the need to give
notice to contingent beneficlaries, such as the holder's spouse,
distributees, heirs, issue, or other kindred.® The assumption is that
the present interest holder can be expected to protect the interest and
that requiring notice to be given t¢ those whose Interests are
contingent would be burdensome and needless duplication. The present
interest holder is viewed as representing the entire class of potential
helders of the interest,

However, in two respects, this "virtual representation" section is
unnecessarily restricted, The statute should be revised to make clear
that it applies to service of papers, such as accounts and reports, as
well as notices. In addition, the rule for determining membership in a
class of beneficlaries by applying the terms of the governing
instrument at the time of "commencement of the proceedings"’? should be
expanded to take account of situations that do not invelve judicial
proceedings. This would avoid any argument that notices in non-hearing
matters need to be given to minors or unborns by appointment of

guardians ad litem.8

5. Prob. Code § 15804.
6. Prob. Code § 15804(a}{2).
7. Prob. Code § 15804(a}(1).

8., See Prob, Code § 1003.
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RECOMMENDED LEGISLATION

The Commission’s recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 15686 and 15804 of the Probate Code,

relating to trusts and trustees.

The people of the State of California do enact as follows:

SECTION 1, Section 15686 of the Probate Code is amended to read:
15686. (a) As used in this section, "trustee's fee" includes, but
is not limited to, the trustee's perlodic base fee, rate of percentage
compensation, minimum fee, hourly rate, and transaction charge, but
does not include fees for extraordinary services.

{b) A trustee may not charge an Increased trustee's fee for
administration of a particular trust unless the trustee first gives at
least 60 daya' written notice of that inereased fee to each-bemefieinry
af—she—truat—whoee—intaeesE-nay—be—eifeeGéé—by—the—é&unnuuuﬂb—iee-g;l_gj

(c) If a beneficiary files a petition under Section 17200 for

review of the increased trustee's fee or for removal of the trustee and
serves a copy of the petition on the trustee Yefore the expiration of
the 60-day perled, the increased trustee‘s fee does not take effect as
to that trust until otherwise ordered by the court or the petition is
dismissed.

Comment, Subdivision (b) of Section 15686 1s amended to specify
the beneficiaries who are tec be given notice of a proposed fee
increase. The list of beneficlaries entitled to notice replaces the
former standard requiring notice to beneficiaries whose interest may be
affected by the fee increase. Under the new standard for giving notice

—tj
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of a fee Increasse, 1If a beneficlary is not receiving accounts under the
trust ({whether required by Section 16062 or given as a matter of
practice), the beneficiary will need to give the trustee a written
request for notice of a fee increase. IUnder subdivision (b){3), it is
the responsibility of the person requesting notice to provide an
address. The truatee's duty to give mnotice is satisfied by sending
notice to the address supplied by the person requesting the notice.

Subdivision (b)) requires notice to be given only to
"beneficlaries.” Thus, if a person is no longer a beneficiary (as in a
cagse where the person's interest has terminated), subdivision (b) does
not require notice of an Increased fee t¢ be given the person, even if
the perscn had given the trustee a written request for notice. See
also Sections 15802 (notice te person holding power to revoke trust}),
15804 (notice in case of future interest).

of fyture

SEC. 2. Section 15804 of the Probate Code is amended to read:

15804. {(a) Subject to subdivisions (b) and (c), it is sufficient
compliance with a requirement in this division that notice be given to
a beneficlary, or to a person Interested in the trust, if notice is
given as follows:

(1) Where an interest has been limited on any future contingency
to persons who will compose a certain c¢lass upon the happening of a
certain event without further limitation, notice shall be given to the

persons in being who would constitute the class if the event had

happened immediately ©before the commencement of the preeeedings

{2) Where an interest has been limited tc a living person and the
same interest, or a share therein, has been further limited upon the
happening of a future event to the surviving spouse or to persons who
are or may be the distridutees, helrs, 1asue, or other kindred of the
living person, notice shall be given to the living person.

{3) VWhere an interest has been limited upon the happening of any
future event to a person, or & c¢lass of persons, or both, and the
interest, or a share of the interest, hag been further limited upon the
happening of an additional future event to another person, or a class
of persons, or both, notice shall he given to the person or persons in
being who would take the interest upon the happening of the first of

these events.
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{b) If a conflict of interest involving the subject matter of the
trust proceeding exists between a person to whom notice is required to
be given and a person to whom notice is not otherwise required to be
given under subdivision (a), notice shall also be given to persons not
otherwige entitled to notice under subdiviesion (a) with respect to whom
the conflict of interest exists,

(¢) Nothing in this section affects any of the following:

(1) Requirements for notice to a person who has requested special
notice, a perscn who has filed notice of appearance, or a particular
person or entity required by statute to be given notice.

(2) Availlability of a guardian ad litem pursuant to Section 1003.

n this pection e!'* includen other papers

Comment, Subdivision (a){l) of Section 15804 1s amended to
clarify its application to notices given under this division outside of
judicial proceedings. See, e.g., Section 15686 (notice of trustee's
fee).

Subdivision (d) has been added to make clear that other papers,
such as accounts to beneficiaries under Section 16062, are covered by
the rules governing notice in this sectioh.




