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LETTER OF TRANSMITTAL

The California Law Revision Commission is now devoting its time
and resources almost exclusively to the study of probate law and
procedure. The goal 1s to submit a new Estate and Trust Code to the
Legislature for enactment in 1987. The new code would replace the
existing Probate Code. The Commission is sending drafts of porticms
of the new code to interested persons and organizations for review and
comment .

This tentative recommendation sets forth the Commission's
tentative conclusions concerning the portion of the new code relating
to independent administration of estates (existing Prob. Code
§§ 591-591.9).

The preliminary portion of the tentative recommendation indicates
the principal substantive revisions the proposed legislation would
make in existing law.

The proposed legislation is drafted as a part of the new code.
In some cases, you will find a reference to other portions of the new
code that are still being prepared and are not yet avallable.

A Comment follows each section of the proposed legislation. The
Comment gives the source of the sectlon and indicates the nature of
the changes the section would make in existing law.

Comments showing the disposition of each section of existing law

that would be replaced by the proposed legislation can be found in the
Appendix (green pages) at the end of the tentative recommendation.
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0285a
INDEPENDENRT ADMIRISTRATION

The Independent Administration of Estates Act,l enacted in
1974,2 permits the court tc authorize the personal representative to
administer a decedent's estate with a minimum of supervision.3 The
personal represenfative may petition the court for authority to
administer the estate under the Act:.4 The court must grant the
authority unless good cause is shown why it should not be granted.5

If the authority is granted, many actions that otherwise would be
taken under court supervision may Dbe taken without court
supervision.6 However, the personal representative must give prior

advice of many proposed actions to affected persons.? If an

1. Prob. Code §§ 591-591.9.

2. 1974 Cal. Stat. ch. 961. For subsequent amendments and additions
to the 1974 act, see 1977 Cal. Stat. ch. 243; 1978 Cal. Stat, ch,
298; 1980 Cal. Stat, ch, 955; 1982 Cal. Stat. ch. 1521; 1983 Cal.
Stat. ch. 17; 1984 Cal, Stat. chs. 144, 451, 1017; 1985 Cal. Stat.
chs. 359, 982.

3. The enactment was a response to public criticism of the probate
process as requiring toc much court involvement and attorneys'
time, and heing too complex and costly. See Note, Probate Reform:
California's Declaration of Independent Adminigtration, 50 S. Cal.
L. Rev. 155 (1976).

4. Prob. Code § 591.1.

5. Prob, Code § 591.1. See also Prob. Code § 591.7 (revocation of
authority where good cause shown). Independent administration
autherity may not be granted if the decedent's will provides that
the decedent's estate shall not be administered under the Act.
Prob. Code § 591.1.

6. Probh. Code § 591.6.

7. Prob, Code §§ 591.3-591.4, 591.8. Advice of the proposed action
is required to be given to the devizsees and legatees whose
interesat In the estate 1s affected by the proposed action; to the
heirs of the decedent in 1ntestate estates; to the State of
California if any portlen of the estate iIs to escheat to it; and




interested person objects, the personal representative may take the
proposed action only under court supervision.3

The Ccmmission studied the Independent Administration of Estates
Act  during 1983-1985 and submitted recommendations proposing
improvements in the Act.9 The enactment of these
recommendaticnsl0 aveids the need to make further substantial
changes in the Independent  Administration of |Estates  Act.
Accordingly, the new code merely reorganizes and restates and
generally continues the existing provisions of the Act with the

changes noted below.ll

to any persong who have filed a request for special notice
pursuant to Probate Code Section 1202 (the persons who may request
special notice include a creditor, a beneficiary under a trust,
any other person Iinterested in the estate, and the State
Controller). .

Advice of proposed action 1s regquired for the following
actions: selling or exchanging real property, granting options to
purchase real property, selling or exchanging personal property
{with certain exceptions), leasing real property for more than a
vear, entering into any contract {other than a lease of real
property) mnot to be performed within two years, selling,
incorporating or operating for 1longer than six months an
unincorporated business cof the decedent, commencing payment of or
inereasing a family allowance or paying a family allowance for
more than 12 months after the death of the decedent, investing
funds of the estate {(with certain exceptions), completing a
contract of the decedent to convey real or personal property,
borrowing money, executing a mortgage or deed of trust or giving
other security, and determining specified claims to real ocor
personal property. Prcb. Code § 591.3.

8. Prob. Code § 591.5.

9. Recommendations Relating to Probate Law {Independent

Administration of Decedent's Estate), 17 Cal. L. Revision Comm'n
Reports 401, 405 (1984). See also 18 GCal., L. Revision Comm'n

Reports 216, 370-373 (1986} (official Comments to 1985 revisions
of the Independent Administration of Estates Act).

10. 1984 Cal. Stat. ch. 451; 1985 Cal. Stat. chs. 359, 982.

11. Some minor changes are net noted below but are indicated in the
Comment to the pertinent provision of the new code.




Special admipistrators. Under existing 1law, the iIndependent
administration statute does not apply to special administrators.lz
The new code permits independent administration authority to be
granted to a speclal administrator if the special administrator is
appointed with the powers of a general administrator.l3 This new
authority will be useful, for example, in an estate with a lengthy
will contest where virtually all of the administration is handled by
the special administrator, and the only act which occurs after the
final resolution of the will contest is the distribution of the estate
assets,

Use of independent sdministration procedure for proposed actiong

not requiring advice of propogsed action. The new code includes a new

procedure that permits the personal representative to give advice of a
proposed action even though the independent administration statute
does not require that advice of proposed action be glven before taking
that action. Failure to object to the proposed action has the same
effect as failure to object to a proposed action for which advice of
propesed action 18 required. This new procedure will permit the
personal representative to determine whether an interested person
objects to the proposed action and will protect the personal
representative if no one objects. It will also encourage the personzl
representative to keep persons interested in the estate informed of
proposed actions and will require court approval of the proposed
action before it 1s taken if there is an objection.

12, Prob. Code § 591.1.

13. The independent administration authority will be granted upon
request unless (1) good cause is shown why the authority should
not be granted or (2) the decedent's will provides that the
decedent's estate shall not be administered under independent
administration authority.




Statutory Waiver of Advice of Proposed Action Form. Existing law

permits a person to waive the right to receive advice of a proposed
action only with respect to a particular proposed action.l4 A
general waiver of the right to receive advice of all proposed actions
is not permitted. Nor is a waiver of the right to receive advice of
proposed action for all transactions of a particular kind.

The new code provides for a Statutory Waiver of Advice of
Froposed Action Form., Use of this form permits a person to walve the
right to recelve notice of all proposed transactions or to waive the
right to receive notice of particular kinds of proposed actions. The
new form includes an appropriate warning to the person using the form
of the consequences of signing the form. Using the new form, a person
can, for example, waive the right to receive notice of actions with
respect to investing funds of the estate without waiving the right to
receive notice with respect to sales of real property. Or a person
not interested in the management of the estate who trusts the personal
representative can walve the right to any notice at all with respect
to any actions the personal representative might decide to take,

Selling certain over-the-counter securities without giving advice
of proposed action, Under existing law,l5 advice of proposed action

must be given where securities are proposed to be sold, unless the
securities are to be sold on an established stock or bond exchange.
The new code permits the sale without giving advice of proposed action
of an over-the-counter security designated as a mnational market
system security on an interdealer quotation system, or subsystem
therecf, by the National Assoclation of Securities Dealers, Inc.
Quotations for these over-the-counter stocks are published daily in

the Wall Street Journal and many regular daily newspapers.

14, Prob, Code § 591.3(d).

15, Prob. Code § 591.3{(b)(3).




Review of actions taken upon court's own motion. Under existing

law, failure to object to a proposed action is a waiver of the right
to have the court later review the action taken, unless the person who
fails to object establishes that he or she did not actually receive
advice of the proposed action before the time to object expired; but,
even though there were no objections to the proposed action, the court
on its own motion can review the action of the personal representative
after the sction is taken.16

The new code expands the rights of a person who fails to object
to a proposed action to give the person & right to have the court
later review the action taken if the person establishes by clear and
convineing evidence that the personal representative violated an
applicable fiduciary duty in taking the action.

The new code limits the court's power to review a proposed action
on 1ts own motion, The court may review the proposed action on its
own motion to protect a creditor only if the creditor did not receive
advice of the proposed action. The court may review the proposed
action on its own motion to protect a heir and devisee who lacks
capacity or is a minor unless the guardian, conservator, or other
personal representative of the heir or devisee received advice of the
proposed action and failed to object to the proposed action. The
purpose of the advice of proposed action is to bind the persons who
recelive it if they fail to make a timely objection to the proposed
action, Limiting the scope of review by the court on its own motion
will further this purpose by protecting the personal representative
from a later cobjection tc the action taken where the person or the
person’s representative received the advice of proposed action and

failed to make & timely objection.l7

16. Prob., Code § 591.5{(d).

17. The new code will permit a guardian ad litem to be appointed to
consent or object to proposed actions or to waive advice of
proposed action on behalf of a heir or devisee who, at the time
the advice was given, lacked capacity to object to the proposed
action or was a minor or was unborn,




Notice of hearing. If a petition for appointment of a personal
representative also requests authority to administer the estate under
the Independent Administration of Estates Act, existing law requires
that the published notice of hearing on the petition state that the

petition requests that be appeinted as personal
representative to administer the estate of the decedent "under the
Independent Administration of ZEstates Act. w18 For the quoted

phrase, the new code substitutes the following:

The petlition requests authority to administer the estate imder

the Independent Administration of Estates Act. This authority

would permit the perscnal representative te act without court
supervision that would otherwise be required. The petition will
be granted unless gocd cause is shown why it should not bde,

The notice of hearing also 1s given te the heirs, devisees, and
each person named as personal representative who is not
pet::l.t:i-:vnzi.ng.19 The additional language added to the notice of
hearing gives information to these persons and to persons who read the
published notice, This information describes the mnature of
independent administration authority in very general terms and sets
out the standard used by the court to determine whether that authority
should be granted.

Application to pending proceedings. Since the new independent
administration provisions make only minor changes in existing law, the
new provisions will apply toc proceedings pending on the date the new

code becomes operative.

18. Prob. Code § 333. See also Petition for Probate — Form Approved
by the Judicial Council of California. DE-111 (Rev. January 1,
1986).

19, Notice of the hearing must be personally served upon or mailed to
these persons. See Est, & Trust Code § , Superseding
Prob. Code § 328.
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS
PART 6. INDEPENDENT ADMINISTRATION OF ESTATES
CHAPTER 1. GENERAL PROVISIONS

Citation of this part

"Court supervision" defined

This part not applicable if will so provides
Special administrator

Application of part

CHAPTER 2. GRANTING OR REVOKING INDEPENDENT
ADMINISTRATION AUTHORITY

Petition for order granting independent administration
authority

Notice of hearing

Hearing; order; endorsement on letters

Increase in amount of bond

Revocation of independent administration authority

CHAPTER 3. ADMINISTRATIOR UNDER INDEPENDENT
ADMINISTRATION AUTHORITY

Administration without court supervision
Matters requiring court supervision
Specific independent administration powers

CHAPTER 4. ADVICE OF PRCPOSED ACTION

Glving advice of proposed action

Actions requiring advice of proposed action

Persons to whom advice of proposed action must be given
Consent to proposed action

Waiver of advice of proposed action

Form and contents of advice of proposed action

Delivery or malling of advice of proposed action and copy of
form for objecting to proposed action

Objection to proposed action

Restraining order

Court supervision and notice of hearing required 1if
objection made

Effect of failure to object to proposed action

Protection of persons dealing in good faith with personal
representative

CHAPTER 5. FORMS

Judieial Council form for advice of proposed action
Form for advice of proposed action

Judicial CGouneil form for cbjecting to proposed action
Statutory form for waiver of advice of propesed action




DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS

PART 6. INDEPENDENT ADMINISTRATION OF ESTATES

CHAPTER 1. GENERAL PROVISIONS

§ 10400, Citation of this part

10400, This part shall be Jnown and may be cited as the
Independent Administration of Estates Act.

Comment. Section 10400 continues former Probate Code Sectiocn 591
without substantive change.

§ 10401, "Court supervision" defined

10401, As used in this part, "court supervision" includes

Judicial authorization, approval, confirmation, and instructions.

Comment, Section 10401 continues a portion of the second
sentence of subdivision (a) of former Probate GCode Section 591.2
without substantive change. See also Section 10500{a){2)

(requirements applicable to court confirmation of sales of real
property do not apply to sales under independent administration).

§ 10402, This part not applicable if will so provides

10402. The personal representative may not bhe granted authority
to administer the estate under this part if the decedent's will
provides that the estate shall not be administered under this part.

Comment . Section 10402 continues the second sentence of
subdivision (a}) of former Probate Code Section 591.1 without
substantive change. For purposes of Section 10402, a provision in the
decedent's will that the estate shall not be administered under former
Article 2 of Chapter 8 of Division 3 of the Probate Code (former
Sections 591 through 591.9, inclusive), or wunder the Independent
Administration of Estates Act, is a provision that the estate shall
not be administered wunder this part. See also Section 10502
{introductory clause) (will may restrict powers exercisable under
independent administration authority).

CROSS-REFERENCES
Definitions

Personal representative § 58
will § as




§ 10403, Special administrator

10403. A speclal administrator may not be granted authority to
administer the estate under this part unless the special administrator
is appointed with the powers of a general administrator.

Comment. Section 10403 replaces the third sentence of
subdivision (a) of former Probate Code Section 591.1. That sentence
provided that the independent administration provisions did not apply
to special administrators. Section 10403 permits independent
administration authority to be granted to a speclal administrator if
the special administrator is appointed with the powers of a general
administrator. See Section [465). This new authority will be useful,
for example, in an estate with a lengthy will contest where virtually
all of the administration is handled by the special administrator, and
the only act which occurs after the final resolution of the will
contest is the distribution of the estate assets. In such a case, the
special administrator may obtain independent administration authority
unless good cause is shown why the authority should not be granted.

An applicant for letters of special administration with powers of
a general administrator «can obtain 1independent administration
authority only as provided in Sections 10450-10453, inclusive. The
applicant must petition for the authority as provided in Section
10450; notice of the hearing must be given in compliance with the
requirements of Section 10451; and the provisions of Sections 10452
and 10453 are applicable. If there is an urgent need for appointment
of a gpecial administrator, the petition for independent
administration authority can be filed under Chapter 2 (commencing with
Section 10450) after the special administrator has been appointed in
order to avoid the delay that necessarily will result from the
requirement that notice of hearing be given under Section 10451,

§ 10404, Application of part
10404. (a) This part applies toc all of the following cases:

(1) Vhere authority to administer the estate 1is granted under
this part.

(2) Where authority to administer the estate was granted under
former Sections 591.1 to 591.9, inclusive, of the Probate Code on a
petition filed after January 1, 1985.

(3) Where authority was granted prior to January 1, 1985, to
administer the estate under the Independent Administration of Estates
Act and one of the following requirements is satisfied:

(A) A petition was filed under former Section 591.1 of the
Probate Code after January 1, 1985, requesting that the personal
representative be granted the full authority that could be granted
under the Independent Administration of Estates Act in effect at the
time the petition was filed, and the petition was granted.




(B) A petition is filed under this part requesting that the
personal representative be granted the full authority that can be
granted under this part, and the petition is granted.

{b) Except as provided in paragraph (3) of subdivision (a), a
personal representative who was granted authority prior to January 1,
1985, to administer the estate under the Independent Administration of
Estates Act shall continue to administer the estate under the
provisions of the Independent Administration of Estates Act that were
applicable at the time the petition was granted,

Comment, Section 10404 is a new provision that makes clear that
this part applies to a pending proceeding where independent
administration authority was granted subsequent to January 1, 1985,
under the former Probate Code provisions that governed independent
administration authority. Section 10404 also permits a personal
representative who was granted independent administration authority
prior to January 1, 1985, to exercise the authority granted by this
part where & petition 1s filed under this part requesting such
authority and the petition is granted,

CROSS-REFERENCES

Definitions
Personal representative § 58

CHAPTER 2. GRANTING OR REVOKING INDEPENDENT ADMINISTRATION AUTHORITY

10450, Petition for order granting jindependent administration
authority

10450. (a) To obtain authority to administer the estate under
thies part, the personal representative shall petition the court for
that authority either in the petition for his or her appeintment or in
a separate petition filed in the estate proceedings.

(b) A petition under this part may request either of the
following:

(1) Authority to administer the estate under this part.

(2) Authority to administer the estate under this part without
authority tec do either of the following under the authority of this
part:

(A) Sell or exchange real property.

{B) Grant an coption to purchase real property.

-10-




Comment. Subdivision (a) of Section 10450 continues the first
sentence of subdivision (a) of former Probate Code Section 591.1
without substantive change. Subdivision (b) continues subdivision {b)
of former Probate Code Section 591.1 without substantive change.

Subdivision (b) of Section 10450 permits the petitioner either
(1) to request authority to administer the estate under this part
(this authority permits the personal representative to administer the
estate using the full authority that may be granted under this part)
or {2) to request authority to administer the estate under this part
without independent administration authority with respect to the real
property transactions listed in subdivision (b)(2). The petitioner
might request the 1limited authority that excludes real property
transactions in order to avoid the need for an increased bond to cover
the estimated net proceeds of real property transactions (see Section
10453). Or the petitioner may request the limited authority because
no real property transactions will take place in the course of
administration of the estate.

The personal representative, despite the grant of independent
administration authority, may seek court supervision of the
transaction. See Section 10500(b). Hence, for example, even though
the persocnal representative has heen granted independent
administration authority that encompasses real property transactions,
the personal representative may sell real property under the statutory
provisions that govern real property sales when independent
administration autherity has not been granted. Likewise, the personal
representative may decide to seek court approval or instructions
concerning a transaction rather than using independent administration
authority because there is a lack of agreement as to the desirability
of the transaction among the persons interested 1in the estate or
hecause some of the heirs or devisees who would receive an advice of
proposed action lack the capacity to object to the proposed action
{see subdivision {d) of Section 10560) or for some other reason.

Authority to administer the estate under this part may not be
granted where the decedent's will provides that the estate shall not
be administered under this part. See Section 10402. Likewise, the
authority of the personal representative to exercise particular povwers
under the Independent Administration of Estates Act may be restricted
by the decedent's will. See Section 10502 (introductory clause). A
gspecial administrator may not be granted independent administration
authority wunless the special administrator is appointed with the
powers of a general administrator. See Section 10403 and the Comment
to that section.

CROSS-REFERERCES
Definitions
Personal representative § 58

Real property § 68
Verification of petition § 7203

~11—




5 10451. Notice of hearing
10451. (a) If the authority to administer the estate under this

part is requested in the petition for appointment of the perscnal
representative, notice of the hearing on the petition shall be given
to the persons and in the manner prescribed in Chapter 2 (commencing
with Section 7230) of Part 2 of Divislon 7 and shall be included in
the notice of hearing required by that chapter.

(b) Where proceedings for the administration of the estate are
pending at the time a petition is filed under Section 10450, notice of
the hearing on the petition shall be given for the period and in the
manner required by Section [1200]. At least 10 days before the date
set for hearing of the petition by the court, the petitioner shall
cause notice of the hearing to be mailed to the person named as
executor in the will of the decedent if not the petitioner and to all
devisees and to all known heirs of the decedent and to all persons who
have requested notice as provided in Section [1202].

(c) The notice of hearing of the petition for authority to
administer the estate wunder this part, whether 1Included in the
petition for appointment or in a separate petition, shall include the
substance of the following statement: "The petition reqguests
authority to administer the estate under the Independent
Administration of Estates Act, This authority would permit the
personal representative to act without court supervision that would
otherwise be required. The petition will be granted unless good cause
is shown why it should not be.,"

Comment, Subdivision (a) of Section 10451 continues subdivision
{(c) of former Probate Code Section 591.1 without substantive change.
Subdivision (b) continues subdivision (d) of former Probate Code
Section 591.1 with the addition of the requirement that notice of
hearing be given to the person named as executor in the will of the
decedent if not the petitioner. Subdivision (e¢) restates subdivision
(e) of former Probate Code Section 591.1 with the addition of the last
two sentences of the statement which are new.

CROSS-REFERENCES

Clerk to set petition for hearing § 7202
Definitions

Devisee § 34

Heirs § 44

Personal representative § 58
Proof of giving notice § 7308

~12-




Note. The notice requirements of subdivisions {a) and (b) of
Section 10451 will be reviewed by the Commission when the general
notice provisions are drafted.

§ 10452, Hearing; order; endorsement on letters
10452. (a} Any interested person may appear and object to the

granting of authority to administer the estate under this part by
filing at or before the hearing a written statement setting forth the
objection.

(b) Unless the court determines that the objecting party has
shown good cause why the authority requested in the petition should
not be granted, the court shall grant the requested authority.

(c) The letters shall be endorsed to the effect that the letters
are issued under this part and, if the authority granted does not
inelude authority to sell or exchange real property or grant options
to purchase real property under this part, that limitation shall be
included in the endorsement.

Comment., Section 10452 continues subdivisions (f) and (g) of
former Probate Code Section 591.1 without substantive change. The
phrase “at or before the hearing” has been added in subdivision (a).
Subdivision (c) recognizes that independent administration authority
may exclude real property transactions, See Section 10450(b)(2).

CROSS-REFERENCES

Definitions
Interested person § 48
Letters § 52
Real property § 68
Limited independent administration authority § 10450(b){2)

§ 10453. Increase in amount of bond

10453. If the personal representative is otherwlse required to
file a bond and is authorized to sell real property of the estate
without court supervision under this part, the court, in its
discretion, may fix the amount of the bond at not less than the
estimated value of the personal property, the estimated net proceeds
of the real property authorized to be sold under this part, and the
estimated value of the probable annual gross income of all the
property belonging to the estate, or, if the bond is to be given by

personal sureties, at not less than twice that amount.

-13-




Comment, Section 10453 continues subdivision (b} of Probate Code
Section 591.9 without substantive change.

CROSS-REFERERCES

Definitions
Court supervision § 10401
Personal property § 57
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10450(bX(2), 10452(c)

Note. Section 10453 will be reviewed when the general
provisions relating to bonds are drafted.

§ 10454, Revocation of independent administration authority

10454. (a) Any interested person who objects to continued
administration of the estate under this part may file a petition
setting forth the basis for revoking the authority of the personal
representative to continue administration of the estate under this
part.

{(b) Notice of the hearing on the petition shall be served on the
personal representative in the mammer provided in Section 415.10 or
415.30 of the Ccde of Civil Procedure or in such manner as may be
authorized by the court.

(¢) If the court determines that good cause has been shown, the
court shall make an order revoking the authority of the personal
representative to continue administration of the estate under this
part.

(d) Upon the making of an order under this section, new letters
shall be 1ssued without the endorsement described in subdivision {c)
of Section 10452,

Comment. Section 10454 continues former Probate Code Section
591.7 without substantive change.

CROSS-REFERENCES

Clerk sets petition for hearing § 7202
Definitions

Interested person § 48

Letters § 52

Personal representative § 58
Proof of giving notice § 7308
Verification of petition § 7203
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CHAPTER 3. ADMINISTRATION UNDER INDEPENDENT ADMINISTRATION AUTHORITY

§ 10500. Administration without court supervision

10500. (a) Except as provided in this chapter, and subject to
Chapter 4 (commencing with Section 10550) and the applicable fiduciary
duties, a personal representative who has been granted authority to
administer the estate under this part may:

(1) Administer the estate without court supervision as provided
in this part, but in all other respects the personal representative
shall administer the estate 1in the same manner as a personal
representative who has not been granted authority to administer the
estate under this part.

(2) Sell property of the estate elther at public auction or
private sale, and with or without notice, for such price and upon such
terms and conditions as the personal representative may determine, and
the requirements applicable to court confirmation of sales of real
property, including publication of notice of sale, court approval of
agents’' and brokers' commissions, and sale at not less than 90 percent
of appraised value, do not apply to sales made under authority granted
under this part. This paragraph applies to any sale made under
authority of this part on or after January 1, 1985.

(b) Notwithstanding subdivision (a), the personal representative
may obtain court supervision as provided in this code of any action to
be taken by the personal representative during administration of the
estate,

Comment. Subdivision (a) of Section 10500 continues the first
sentence and the first portion of the second sentence of former
Probate Code Section 591.2 and subdivision (a) of former Probate Code
Section 591.9 without substantive change, See also Section 10401
{defining "court supervision")., Paragraph (2) of subdivision (a) is
designed to make clear that sales under independent administration
authority are not subject to the statutory requirements that apply to
sales made under court supervision. Thus, for example, the
commission of the realtor who listz or obtains the purchaser of real
property sold under independent administration authority is not
subject to the approval of the court. Nor does the
90-percent-of-appraised-value requirement apply when a sale is under
independent administration authority. Publication of notice of sale
is not required where the =sale 1is made under independent
administration authority. Likewise, notice of sale, court
confirmation, and approval of the commission of the agent, broker, or
auctioneer is not required where a sale of personal property is made
under independent administration authority.
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Subdivigion (b) of Section 10500 continues the first sentence of
subdivision (b) of former FProbate Code Section 591.2 wilthout
substantive change.

As the Introductory clause of Section 10500 recognizes, a
personal representative who has been granted only limited authority
under this part may not exercise authority with respect to matters not
included within the scope of the authority granted. See Section
10501(e). See also Sections 10450(b)(2) and 10452(c) (limited
independent administration authority). The introductory clause also
recognizes that independent administration authority must be exercised
in compliance with the provisions of this part. See Chapter 4
(commencing with Section 10550) (giving advice of proposed action).
And the exercise of the authority under this part is subject to the
requirement that the personal representative act in a fiduciary
capacity in  exercising the authority. See  Sections 10500
(introductory clause), 10560 (review of action taken on motion of
person who falled to object to action where there is clear and
convincing proof that the personal representative violated an
applicable fiduciary duty 1in taking the action). See also
Section (fiduciary duty of personal representative).

GROSS-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10450(b)(2), 10452(c)

§ 10501, Matters requiring court supervision
10501. Rotwithstanding any other provision of this part, a

personal representative who has obtained authority to administer the
estate under this part is required to obtain court supervision, in the
manner provided in this code, for any of the following actions:

(a) Allowance of commissions of the personal representative

(b) Allowance of attorney's fees,

(c) Settlement of accountings.

{d) Preliminary and final distributions and discharge.

(e) Sale or exchange of real property and grant of an option to
purchase real property if the authority of the personal representative
granted under this part specifically excludes the authority to take
such action under the authority of this part.

Comment. Section 10501 continues the last portion of the second
sentence of subdivisien {(a) of former Probate Code Section 591.2
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without substantive change. In connection with subdivision (e} of
Section 10501, see Sections 10450(b)(2) and 10452(c) (limited
independent administration autherity). See also Section 10502
(introductory clause) (will may restrict powers exercisable under
independent administration authority}.

CROSS-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Real property § 68
Limited independent administration authority §§ 10450(b)(2), 10452(c)

10502, Specific independent administration powers

10502. Unless restricted by the will and subject to Section
10501, a personal representative who has been granted authority to
administer the estate under this part has all of the following DOWErS,
in addition to any other powers granted to a personal representative
by this code, which powers can be exercised in the manner provided in
this part:

(a) To manage, control, convey, divide, exchange, partition, and
to sell for cash or on credit; to lease for any purpose, including
exploration for and removal of gas, oil, or other minerals; to enter
into community oil leases; and to grant options to purchase real
property for a period within or beyond the administration of the
estate.

(b) To invest and reinvest money of the estate in any one or more
of the following:

(1) Deposits in banks and in accounts in insured savings and loan
associations,

(2) Eligible securities for the investment of surplus state
moneys as provided for in Section 16430 of the Government Code,

(3) Units of a common trust fund described in Section [585.1].

(4) Mutual funds which are comprised of (A) direct obligations of
the United States maturing not later than one year from the date of
investment or reinvestment or (B) repurchase agreements with respect
to direct obligations of the United States, regardless of maturity, in
which the fund is authorized to invest.
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(c) Invest and reinvest any surplus moneys in his or her hands in
any manner provided by the will.

(d) To borrow; and to place, replace, renew or extend any
encumbrance upcn any property in the estate.

{e) To abandon worthless assets or any interest therein.

(f) To make ordinary or extraordinary repalrs or alterations in
buildings or other preperty.

(g) To vote a security, in person or by general or limited Proxy.

(h) To sell or exercise stock subscription or conversion rights.

(1) To hold a security in the name of a nominee or in any other
form without disclosure of the estate, so that title to the security
may pass by delivery, but the personal representative is liable for
any act of the nominee in connection with the security so held.

(J) To insure the assets of the estate against damage or loss and
to insure the personal representative against liability with respect
to third persons.

(k) To allow, pay, reject, contest, or compromise any claim by or
against the estate; to release, in whole or in part, any claim
belonging to the estate to the extent that the claim is uncollectible;
and to institute, compromise, and defend actions and proceedings.

(1) To pay taxes, assessments, and other expenses incurred in the
collection, care, and administration of the estate.

(m) To -continue the operation of the decedent’'s business to the
extent the perscnal representative determines that to be for the best
interest of the estate and those interested therein.

{n) To pay a reasonable family allowance.

{0} To make a disclaimer.

(p) To grant an exclusive right to sell property, for a period
not to exceed 90 days, where the personal representative determines
that to be necessary and advantageous to the estate.

Comment. Section 10502 continues former Probate Code Section
591.6 without substantive change, but paragraphs (3) and {4) have been
added to subdivision (b) of Section 10502 to conform Section 10502 to
subdivision (h) of Section 10551,

The words "by compromise,” which appeared at the end of the first
clause of subdivision (j) of former Section 591.6, are omitted at the
end of the first clause of subdivision (k) of Section 10502 because
these words are as unnecessary and their omission does not make a
substantive change in the meaning of the provision,
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The personal representative must exercise the powers listed in
Secticn 10502 in the manner provided in this part. Accordingly, 1if
the action to be taken is one listed in Section 10551, the personal
representative can take the action only if the requirements of Chapter
4 (commencing with Section 10550) (advice of proposed action) are
satisfied, See Section 10550. The powers listed in this section are
subject to any limitations on the powers granted to the perscnal
representative to administer the estate under this part. See Section
10501(e) (real property transactions). See also Sections 10450(b)(2),
10452 (¢) (limited independent administration authority). The
introductory clause of Section 10502 recognizes that the decedent's
will may restrict powers otherwise exercisable under independent
administration authority. The personal representative must also
comply with the applicable fiduciary duties in exercising independent
administration powers. See Section ___ .

CROSS-REFERENCES

Definitions
Account in insured savings and loan association § 27.3
Person § 56
Personal representative § 58
Property § 62
Real property § 68
Security § 70
Will § 3838

Note. The listing of powers in Section 10502 is intended to
supplement the other powers granted 2 personal representative under
the provisions of the code relating to supervised administration. The
introductory  portion of Section 10502 gives the personal
representative who has independent administration authority powers
which are "in addition to any other powers granted by this code.”
Hence, it 1is not necessary to list in Section 10502 those powers that
are granted ¢to a perscnal representative under the supervised
administration provisions of the code. The listing of the powers in
Section 10502 should be limited to those powers that the personal
representative may be granted by the court under provisions of the
code relating to supervised administration, that is powers that the
personal represeniative can obtain by petitioning the court for
authority to exercise the particular power. Accordingly, the listing
of powers in Section 10502 will be reviewed when the Commission drafts
the estate management provisions of the code so that Section 10502 can
be revised so that it does not 1list powers that the personal
representative has under the supervised administration provisions but
does 1list all the powers that the personal representative may obtain
only upon petition to the court.
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CHAPTER 4. ADVICE OF PROPOSED ACTION

§ 10550, Gi?ing advice of proposed action

10550. (a) Prior to the consummation of any of the actions
deseribed in Section 10551 without court supervision, a personal
representative who has been granted authority to administer the estate
under this part shall give advice of proposed action as provided in
this chapter. Nothing in this subdivision authorizes a personal
representative to take an action under this part if the personal
representative does not have the power under Section 10502 to take the
action under this part.

(b) A personal representative who has been granted authority to
administer the estate under this part may, but need not, give advice
of proposed action prior to taking an action that is not described in
Section 10551. RNothing in this subdivision authorizes a personal
representative to take any action the personal representative is not
otherwise authorized to take.

Comment, Subdivision (a) of Section 10550 continues paragraph
(1) of subdivision (a) of former Probate GCode Section 591.3 without
substantive change.

The second sentence of subdivision {a) 1s new. This new sentence
is merely clarifying and makes no substantive change in prior law,
The sentence makes clear that 1if the powers of the personal
representative do not include authority with respect to sales and
exchanges of real property and grants of options to purchase real
property (see subdivision (e) of Section 10501), the mere fact that
the power is listed in Section 10551 gives the personal representative
noe right or authority to exercise the power using the procedure
provided in this chapter. In such a case, the power may be exercised
only pursuant to the provisions relating to court supervision of the
sale or exchange of the real property or the grant of the option to
purchase the real property, as the case may be, and the provisions of
this part have no application to the transaction.

Subdivision (b) of Section 10550 is a new provision that permits
a personal representative to wuse the procedure provided in this
chapter with respect to an action that the personal representative
proposes to take even though the action is not one for which advice of
proposed action is required. For example, the personal representative
may want to proceed under subdivision (b) where the proposed action is
the compromise of a claim by or against the estate (see Section
10502(k)). This action 1is one that ordinarily does not require an
advice of proposed action. See Section 10551 (actions requiring
advice of proposed action). If the procedure provided by this chapter
is used with respect to the proposed action, the person whe fails to
object to the proposed action waives the right to have the court later
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review the action taken unless one of the exceptions to the waiver
provision is applicable in the particular case. See Section 10560,
See also Section 10559(b) and the Comment to that section. Use of the
advice of proposed action procedure avoids the need to petition the
court for instructions on the proposed compromise in order to preclude
a later challenge to the accounts of the personal representative.

CROSS-REFERENCES

Definitions
Personal representative § 58

10551, Actions requiring advice of proposed action

10551. The actions requiring advice of proposed action are all
of the following:

(a) Selling or exchanging real property.

(b) Granting options to purchase real property.

{c) Selling or exchanging persocnal property, except for any of
the following:

(1) Securities scld upon an established stock or bond exchange.

(2) A security designated as a national market system security on
an interdealer quotation system, or subsystem therecf, by the National
Assoclation of Securities Dealers, Inc.,, sold through a broker-dealer
registered under the Securities Exhange Act of 1934 during the regular
course of business of the broker-dealer,

{3) Other assets referred to in [Sections 770 and 771.5] when
sold for cash.

(d) Leasing real property for a term in excess of one year.

(e} BEatering inte any contract, other than a lease of real
property, which by its provisions (1) cannot be terminated by the
personal representative within two yearas and (2) is not to be fully
performed within two years.

(f) Continuing for a period of more than six months from the date
of appointment of the personal representative of an unincorporated
business or venture in which the decedent was engaged or which was
wholly eor partly owned by the decedent at the time of the decedent's
death, or the sale or incorporation of such a business.

(g) The first payment, the first payment for a period commencing
12 months after the death of the decedent, and any increase in the

payments, of a family allowance.

-21-




(h) Investing funds of the estate, except depositing funds in any
of the following:

(1) Banks and in accounts in insured savings and loan
associations,.

(2) Units of a common trust fund described in Section [585.1].

(3) Direct obligations of the United States maturing not later
than one year from the date of investment or reinvestment.

{4) Mutual funds which are comprised of either or both of the
following:

(A} Direct obligations of the United States maturing not later
than one year from the date of investment or reinvestment.

(B) Repurchase agreements with respect to direct obligations of
the United States, regardless of maturity, in which the fund is
authorized to invest,

(i} Completing a contract entered into by the decedent to convey
real or personal property.

(j) Borrowing money or executing a mortgage or deed of trust or
giving other security.

(k) Determining third-party claims to real and personal property
if the decedent died in possession of, or holding title to, the
property, or determining the decedent's claim to real or personal
property title to or possession of which is held by another.

Comment . Section 10551 continues subdivision (b) of former
Probate Code Section 591.3 without substantive change except:

(1) Paragraph (2) of subdivision {(c), which authorizes the sale
of an over-the-counter stock that is designated as a nhational market
system security on an interdealer quotation system, or subsystem
therecf, is new. Quotations for these over-the-counter stocks are
published daily in the Wall Street Journal and many other dailly
newspapers. Under prier law, only a security sold on an established
stock or bond exchange could be sold without giving advice of proposed
action.

(2) Subdivision (e) makes clear that advice of proposed action
need not be given If a contract is one that by its terms can be
terminated by the personal representative within two years. There is
ne reason why a contract that can be terminated within two years
should not be treated the same as a contract that is to be fully
performed within two vears.

(3) The last portion of subdivision (h) of Section 10551
substitutes "direct obligations of the United States" for '"any
cbligation" which appeared in prior law. This change makes this
provision reflect the apparent legislative intent in enacting the
provision.
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If the personal representative is not authorized to sell or
exchange real property or grant options to purchase real property
under this part (see subdivision (e) of Section 10501), those powers
can be exercised only under the provisions relating to ecourt
supervision and the provisions of this part have no application to the
transaction. See algso the Comment to Section 10550.

CROSS-REFERENCES

Definitions
Account in insured savings and loan association § 27.3
Personal property § 57
Perzonal representative § 58
Real property § 68
Security § 70

Note. Section 10551 will be reviewed when the Commission drafts
the estate management provisions of the new code. Section 10551
should not regquire advice of proposed action for those actions that
the personal representative can take under supervised administration
without prior court authorization,

Paragraph (4) of subdivision (h) (relating to mutual Ffunds and
repurchase agreements) will be conformed to the provision that the
Commission will draft to include in the estate management portion of
the new code relating to powers and duties of personal
representatives.

§ 10552, Persons to whom advice of proposed action must be given
10552, Except as provided in Sections 10553 and 10554, advice of

proposed action shall be given to all of the following:

(a) Each devisee whose interest in the estate is affected by the
proposed action.

(b) Each heir of the decedent if the estate is an intestate
estate,

(¢) Bach person who has filed a request for special notice
pursuant to Section [1202].

(d) If the personal representative is the trustee of a trust that
is a devisee under the will of the decedent, each person interested in
the trust, as determined in cases of future interests pursuant to
paragraph (1), (2), or {3) of subdivision (a) of Section 15804.

(e) The State of California if any portion of the estate is to
escheat to it.

Comment. Section 10552 continues the introductory clause and
paragraph (2) of subdivision (a) of former Probate Code Section 591.3
without substantive change other than the addition of subdivision (d)
which is new.
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CRGSS-REFERENCES

Consent to proposed action § 10553
Definitions
Devisee § 34
Heirs § 44
Person § 56
Vaiver of right to receive advice of proposed action § 10554

Note. Subdivision {(d) of Section 10552 refers to Section
15804. This section is contained in Assembly Bill 2652 (new trust
2aw) (introduced in the California Legislature on January 13, 1986}.
Section 15804 will supersede existing FProbate Code Section 121I5.1.

§ 10553, Consent to proposed action

10553. Advice of proposed action need not be given to any person
who consents Iin writing to the proposed action. The consent may be
executed at any time before or after the proposed action is taken.

Comment., Section 10553 continues subdivision (c) of former
Probate Code Section 591.2 without substantive chanpge. Section 10553
provides a method that can be used to aveoid the delay that otherwise
would result from the requirement that a person given advice of
proposed action be allowed a specified period of time-—see Section
10556{b) and (c) and Section 10557-—within which to object to the
proposed actien,

CROSS-REFERENCES

Definitions
Person § 56

-

" 10554. Waiver of advice of proposed action

10554. (a) The advice of proposed action need not be.given to any
person who, in writing, waives the right to the advice of proposed
action with respect to the particular proposed action. The walver may
be executed at any time before or after the proposed action is taken.
The waiver shall describe the particular proposed action and may waive
particular aspects of the advice, such as the delivery, mailing, or
time requirements of Section 10556, or the giving of the advice in its
entirety for the particular proposed action.

(b) The advice of proposed action need not be given to any

person who hasg executed a Statutery Waiver of Advice of Proposed
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Action Form that satisfies the requirements of Section 10603 and in
that form has made either of the following:
(1) A general waiver of the right to advice of proposed action.,
(2) A walver of the right to advice of proposed action of all
transactions of a type which includes the particular proposed action.

Comment. Subdivision (a) of Section 10554 continues subdivision
(d) of former Probate Code Section 591.3 without substantive change.
The subdivision permits waiver of advice of proposed action only with
respect to a particular proposed action. A person entitled to advice
of proposed action to execute a written walver under subdivision {a)
that would, for example, permit notice of a particular proposed real
property transaction to be given to the person by telephone so that
the proposed action can be expeditiously completed if the person does
not object. In such a case, if the person is agreeable to the sale of
the real property, the waiver could be drafted in terms that would
permit the personal representative to call the person on the telephone
to advise the person of an offer to buy the property and to permit the
sale of the property at the price and on the terms offered if the
person called is agreeable or at a price and on the terms of a
counter-offer that 1s agreeable to the person called.

Subdivision (b) is new. Under this provision, a person could,
for example, execute a statutory waiver in the form prescribed by
Section 10603 to waive the right of advice of proposed action with
respect to investing funds of the estate and borrowing money without
walving the right to advice of proposed action with respect to sales
of real property. Or the person could waive the right to receive
advice of propossed action with respect to any action the personal
representative might decide to take.

CROSS—-REFERENCES
Advice of proposed action, delivery or mailing requirement § 10556

Definitions
Person § 56

§ 10555, Form and contents of advice of proposed action

10555. (a) The advice of proposed action shall be in a form that
satisfies the requirements of Chapter 5 (commencing with Section
10600 .

(b) The advice of proposed action shall contain the information
required by Chapter 5 (commencing with Section 10600).

Comment. Sectlon 10555 supersedes the third and fifth sentences
of former Probate Code Section 591.4. Section 10555 makes no
substantive change in the form and contents requirements for an advice
of proposed action, but the requirement that the advice satisfy the
form and information requirements of Chapter 5 (see the Comment to
Section 10600) is substituted in Section 10555 for the duplicative and
somewhat jincomplete statement of the required contents that appeared
in former Section 591.4.
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CROSS-REFERENCES

Form for advice of proposed action §§ 10600, 10601
Time for mailing or delivery of advice § 10556

§ 10556, Delivery or mailing of advice of proposed action and copy of
form for objecting to proposed action

10556. (a) The advice of proposed action shall be delivered

personally to each person required to be given advice of proposed
action or be sent by first-class mail to the person at the person's
last known address. If the advice of proposed action is mailed to a
person who resides outside the United States, it shall be sent by air
mall.

(b) If the advice of proposed action is delivered personally, it
shall be delivered to the person not less than 15 days before the date
specified in the advice of proposed action on or after which the
proposed action is to be taken.

(c) If the advice of proposed action is sent by mall, it shall be
deposited in the mail not less than 20 days before the date specified
in the advice of proposed action on or after which the proposed action
is to be taken.

(d) A copy of the form prepared by the Judiclal Council for
objecting to a proposed action, or the substantial equivalent of the
Judicial Council form, shall accompany or be a part of the advice of
proposed action.

Comment, Subdivision (a) of Section 10556 continues the first
sentence of former Probate Code Section 591.4 without substantive
change. Subdivisions (b) and (c} restate the fourth sentence of
former ©Probate Code Section 591.4 without substantive change.
Subdivision (d) continues the second sentence of former Probate Code
Section 591.4 without substantive change other than to permit the
substantial equivalent of the Judlcial Council form to be sent instead
of the Judicial Gouncil form. -

CROSS-REFERENCES

Consent to proposed action § 10553
Definiticns

Person § 56
Form for cobjJecting to proposed action § 10602
Waiver of advice of proposed action § 10554
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10557. Objection te proposed action

10557. A person given advice of proposed action who desires to
objeet to the proposed action may deliver or maill a written objection
to the personal representative at the address stated in the advice of
proposed action, so that the objection 1s received before the date
specified in the advice of propesed action on or after which the
proposed action is to be taken, or before the proposed action ig
actually taken, whichever 1s the later time.

Comment. Section 10557 continues subdivision (a){2) of former
Probate Code Section 591.5 without substantive change, except that
Section 10557 makes clear that only a person given advice of proposed
action can object in the manner provided in Section 10557. Section
10558, on the other hand, permits a person to cbtain a court order
restraining the taking of a proposed action without court supervision
whether or not the person has been given advice of proposed action.

Section 10557 applies whether the the advice of proposed action
is given pursuant to subdivision (a) of Section 10550 (giving of
advice mandatory) or under subdivision (b) of that section (giving of
advice permissive). See also Section 10560 (effect of failure to
object),

CROSS-REFERENCES

Definitions
Person § 56
Fersonal representative § 58
Mailing §§

1055 Restraining ordeg

10558. If a proposed action would require court supervision if
the personal representative had not been granted authority to
administer the estate under this part and a person desecribed in
Section 10552 obJects to the taking of the proposed action without
court supervision, the person may apply to the court having
Jjurisdiction over the proceeding for an order restraining the personal
representative from taking the proposed actioen without court
supervision under the provisions of this code dealing with court
supervision of such action. The court shall grant the requested order
without requiring notice to the personal representative and without
cause being shown for the order. The person who obtained the order
may S8serve it upon the personal representative in the same manner
provided for in Section 415.10 or 415.30 of the Code of Civil

Procedure or in the manner authorized by the court.
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Comment. Section 10558 continues subdivision (a)(l) of former
Probate Code Section 591.5 without substantive change.

With respect to a particular action, the person objecting to the
action may:

(1) Mall or deliver a written objection to the propesed action
under Section 10557 if the person has been given advice of proposed
action.

(2) Apply for a restraining order under Section 10558, whether or
not the person has been given advice of proposed action.

CROSS-REFERENCES

Definitions
Court supervision § 10401
Person § 56
Perscnal representative § 58

§ 10559, Court supervision and notice of hearing required if
objection made

10559. (a) If the proposed action is one that would require court
supervision if the personal representative had not been granted
authority to administer the estate under this part and the personal
representative has notice of a written objection made under Section
10557 or a restraining order issued under Section 10558, the personal
representative shall, 1f the personal representative desires to take
the propesed action, submit the proposed action to the court fer
approval following the provisions of this code dealing with court
supervision of that kind of action and may take the proposed action
only under such order as may be entered by the court.

(b) If the proposed action is one that would not require court
supervision even if the personal representative had not been granted
authority to administer the estate under this part but the personal
representative has given advice of the proposed action and has notice
of a written objection made wunder Section 10557 to the proposed
action, the personal representative shall, If he or she desires to
take the proposed action, request iInstructions from the court
concerning the proposed action and may take the proposed action only
under such order as may be entered by the court.

(c) A person who objects to a proposed action as provided in
Section 10557 or serves a restraining order issued under Section 10558

in the manner provided in that section shall be given notice of any
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hearing on a petition for court authorization or confirmation of the
propoesed action.

{d) Fallure of the persocnal representative to comply with this
section is a violation of his or her fiduciary duties and is grounds
for removal from office.

Comment, Subdivisions (a) and (d) of Section 10559 continue
subdivision (b) of former Probate Code Section 591.5 without
substantive change. In connection with subdivision (d), see Section
{(to be drafted) (liability of personal representative for breach of
fiduciary duties).

Where advice of proposed action is required, subdivision (a)
requires that the proposed action be taken only under court
supervision 1f the personal representative has notice of a written
objection or a restraining order with respect to the proposed action.
And, when taking the proposed action under court supervision, the
personal representative must comply with all the provisions that apply
when an action of that kind is taken under court supervision,
including but not limited to any applicable publication requirement.
In this respect, subdivision (a) continues prier law.

Subdivisions (a) and (b) of Section 10559 implement subdivision
{(b) of Section 10550. Subdivision (b) of Section 10550 is a new
provisjion that permits a personal representative who has been granted
independent administration authority to give advice of proposed
action with respect to a proposed action that could be taken without
giving advice of proposed action. The personal representative may
give advice of proposed action (although not required to do so) in
order that the person recelving the advice will waive the right to
object to the proposed action if the person fails to object within the
time allowed after receipt of the advice. See Section 10580.

Subdivision (a) of Section 10559 applies to not only to a case
where notice of proposed action is required but alsec to a case where
advice of proposed action is not required to be given for a proposed
action that would require court supervision if independent
administration authority had not been granted. If the personal
representative elects to give advice of proposed action 1in such a
case, even though not required, subdivision {(a) permits the personal
representative to take the proposed action only under court
supervisjon if the personal representative has notice of an objection
to the proposed action or of a restraining order issued with respect
to the proposed action.

Subdivision (b) of Section 10559 applies where the personal
representative determines to give advice of proposed action in a case
where the personal representative would be authorized to take the
proposed action without court supervision even if the personal
representative had not ©been granted independent administration
authority. In such a case, subdivision (b) requires that the proposed
action be taken only after court authorization on a petition for
instructions 1if the personal representative has notice of a written
objection to the proposed action.

—20—




The benefit of the new procedure under subdivision (b) of Section
10550 and subdivisions {(a) and (b) of Section 10559 is that the new
procedure permits a court review of the proposed action before it is
taken if the personal representative has notice of an cobjection rather
than having the objJection first made after the action has been taken.
For further discussion, see the Comment to Section 10550.

Subdivision (c) of Section 10559 continues subdivision (e) of
former Probate Code Section 591.5 without substantive change. This
subdivision requires that notice of hearing be given to a persen who
has made a written objection under Section 10557 or has served a
restraining order under Section 10558. See Section 10560(a).
Subdivision (c) requires that notice of hearing be given of the
hearing of a petition for instructions authorizing a proposed action
described in subdivision (b) as well as of a hearing on a petition for
court authorization or confirmation of a propesed action described in
subdivision (a)}.

GROSS—REFERERCES
Definitions

Court supervision § 10401
Personal representative § 58

§ 10560, Effect of failure to chject to proposgsed action

10560. (a) A person who has been given advice of proposed action
as provided in BSections 10550 to 10556, inclusive, may object to the
propesed action only by one or both of the following methods:

(1) Delivering or mailing a written objection as provided in
Section 10557.

(2) Serving a restraining order obtained under Section 10558
before the date specified in the advice of proposed action on or after
which the proposed action is to be taken, or before the proposed
action is actually taken, whichever is the later time,

(b) Except as provided in subdivisions (c) and (d), the failure
to object as provided in subdivision (a) is a waiver of any right to
have the court later review the proposed s=action after it has been
taken.

(c) The court may review the action taken upon motion of a person
who (1) establishes that he or she did not actually receive the advice
of proposed action before the time to object expired or (2)
establishes by clear and convincing evidence that the personal
representative viclated an applicable fiduciary duty in taking the

action.
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(d) The court may review the action of the personal
representative on its own motion where necessary to protect the
interests of any of the following:

(1) A creditor of the estate who did not actually receive advice
of the proposed action,

(2) An heir or devisee who establishes both of the following:

(A) At the time the advice was given the heir or devisee lacked
capacity to object to the proposed action or was a minor.

(B) No advice of proposed action was actually recelved by the
guardian, conservator, or other personal representative of the heir or

devisee.

Comment. Subdivision {(a) of Section 10560 continues the
substantive effect of the first sentence of subdivision (d) of former
Prohate Code Section 591.5.

Subdivisions (b) and (¢) continue the second sentence of
subdivision (d) of former Probate Code Section 591.5 with the addition
of the provision in subdivision {¢) that permits a person who has
failed to object to have the court later review the action 1f the
person establishes by clear and convincing evidence that the personal
representative violated an applicable fiduciary duty in taking the
proposed action. Thus, for example, the person could obtain court
review 1f the person establishes by clear and convincing evidence that
the personal representative violated Section [583] (purchase by
personal representative of property of, or claim againt, estate) in
taking the action.

Subdivision (b) applies only where the advice of proposed action
was glven as provided in Sections 10550-10556. The advice must
contain the information required by Chapter 5 (commencing with Section
10600}, including a description of the proposed action in reasonably
specific terms, with additional information if the proposed action
involves a sale or exchange of real property or an option to purchase
real property. See Sections 10555 and 10601,

Subdivision (d) supersedes the last sentence of subdivision (d)
of former Probate GCode Section 591.5. Subdivision (d) narrows the
situations where the court can review the action of the personal
representative on its own motion to cases where necessary to protect
the interests of creditors of the estate or an heir or devigsee who
lacked capacity to object to the proposed action or was unborn. As to
the right of a person who falled to object to the action to obtain
court review, see subdivision (c). The court is not authorized to
review the proposed action on motion of a person who consented to the
proposed action (Section 10553) or waived the advice of proposed
action (Section 10554). See the Comments to Sections 10553 and
10554, A guardian ad litem can be appointed to object, wailve, or
consent to proposed actions under the Independent Administration of
Estates Act where the person entitled to advice of propozsed action

-31-




lacks the capacity to act with respect to the proposed action. See
Section (to be drafted) (general provision permitting appointment of
guardian ad litem).

CROSS-~-REFERENCES

Definitions
Devisee § 34
Heirs § 44
Person § 56
Perscnal representative § 58

Note. The time when an objection can be raised will be reviewed
when the provisions relating to closing of estate administration are
drafted. The objection could be raised upon a final accounting. Once
the estate is closed, there could be no objection (except for fraud).
The good faith purchaser or encumbrancer is protected. See Section
10561.

10561, Protection of persons deali in good faith with personal
representative

10561. (a) The failure of the personal representative to comply
with subdivision (a) of Section 10550, with Sections 10552, 10555,
10556, and 10559, and with Chapter 5 (commencing with Section 10600),
and the taking of the action by the personal representative without
such compliance, does not affect the validity of the action so taken
or the title to any property conveyed or transferred to bona fide
purchasers or the rights of third persons dealing in good faith with
the personal representative who changed their position in reliance
upon the action, conveyance, or transfer without actual notice of the
failure of the personal representative to comply with those provisions,

(b) Ko person dealing with the personal representative has any
duty to inquire or Investigate whether or not the personal
representative has complied with the provisions listed in subdivision
(aj}.

Comment, Section 10561 continues subdivision (b) of former
Probate Code Section 591.4 and subdivision (c) of former Probate Code
Section 591.5 without substantive change.

CROSS-REFERENCES
Definitions
Person § 56

Perscnal representative § 58
Property § 62
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CHAPTER 5. FORMS

10600. Judielal Council form for advice of proposed action

10600. If the Judicial Council prescribes a form for advice of
propesed action, the form used to give advice of proposed action shall
be one of the following:

(2) The form prescribed by the Judicial Council.

(b) A form that is in substantial compliance with either the
requirements of the Judicial Council form or the requirements of the
form set out in Section 10601.

Comment. Section 10600 is new. If the Judicial Council has not
prescribed a form for advice of proposed action, the form prescribed
by Section 10601 should be used, but a form may be used if the form
either in in substantial compliance with the Judicial Council form or
the statutory form set out in Section 10601.

§ 10601, Form for advice of proposed action.
10601. Except as provided in Section 10600, the advice of
proposed action shall be in substantially the following form and shall

contain the information required by the following form:
SUPERIOR COURT OF CALIFORNIA
COURTY OF

Estate of Ro.

deceased

ADVICE OF PROPOSED ACTIOR
(Frobate Code Section 10601)

1. The perscnal representative of the estate of the deceased is:

(Name(s))

2. The personal representative has authority to administer the
estate without court supervision under the Independent Administration
of Estates Act (California Probate Code Sections 10400-10603).
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3. On or after s 19__, the personal representative will
take the following action:

[Enter the date on or after which the proposed action 1s to be taken,
(The advice of proposed action must be delivered not less than 15 days
before this date If it is personally delivered or must be deposited in
the mail not less than 20 days before this date If it is sent by
mail.)]

[Describe proposed action in reasonably specific terms. If the
proposed action involves a sale or exchange of real property or an
option to purchase real property, (1) state the material terms of the
transaction, ineclvuding any sale price and the amount of or method of
calculating any compensation paid or to be paid to an agent or broker
in connection with the transaction, (2) state the amount of any
probate inventory valuation of the property on file with the court,
and (3) set forth the following statement: "A sale of real property
without court supervision means that the sale will not be presented to
the court for confirmation at a hearing at which higher bids for the
property may be presented and the property sold to the highest
bidder."].

4. If you need more information, you may call:

{Name)

{Telephone number)

5. If you object to the proposed action:

{a) Sign the enclosed objection form and deliver or mail it to
the personal representative at the following address: [specify name
and address]

oR

(b) Apply to the court for an order preventing the personal
representative from taking the proposed action without court
supervision.

6. Your written objection or the court order must be received by
the personal representative before the date specified above, or before
the proposed action is taken, whichever is later, If you object, the
personal representative may take the proposed action only under court
supervision.

7. IF YOU DO NOT OBJECT IN WRITING OR OBTAIN A COURT ORDER
PREVERTIRG THE PROPOSED ACTION, YOU WILL BE TREATED AS IF ¥oOU
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CONSENTED TO THE PROPOSED ACTION AND YOU MAY NOT OBJECT AFTER THE
PROPOSED ACTION HAS BEER TAKER.

Dated:

(Signature of personal representative or
attorney for personal representative)

Comment. Section 10601 continues subdivision (a) of former
Probate Code Section 591.8 with the addition of an informational
statement in the form concerning the time for delivery or malling of
the advice of proposed action. The form is designed to provide the
person receiving an advice of proposed action with the information the
person needs in order to react to the advice. The form prescribed by
this section may be superseded by a Judicial Council form. If the
Judicial Council has prescribed a form for advice of proposed action,
the Judicial Council form should be wused 1instead of the form
prescribed by this section, but use of the form prescribed by this
section does not iInvalidate the advice of proposed action. See
Section 10600,

CROSS-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Real property § 63

§ 10602, Judicial Council form for objecting to proposed action
10602, (a) The Judicial Council shall prepare a form that a

person may use to object to a proposed action pursuant to Section
10557,

(b} A person who wishes to ocbject to a proposed action either
may use the Judicial Council form or may make the objection in any
other writing that satisfies the requirements of this part.

Comment, Section 10602 continues subdivision (b) of former
Probate Code Section 591.8 without substantive change.

CROSS-REFERENCES

Sending form for objecting with or as a part of advice of proposed
action § 10556

§ 10603, Statutory form for walver of advice of proposed action

10603. (a) The Judiclal Council may prescribe a Statutory Waiver
of Advice of Proposed Action Form. A form prescribed by the Judicial
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Council pursuant to this subdivision shall include the substance of
the warning set out In subdivision (b). If the Judicial Council
prescribes a form pursuant to this subdivision, that form shall be
used instead of the form set out in subdivision (b).

(b) Except as provided in subdivision (a), a Statutory Waiver of
Advice of Proposed Action Form shall be in substantially the form set
out Iin this subdivision and shall include the warning set out in this
section, either typed in all capital letters or printed in not less
than 10-point bold-face type or a reasonable eguivalent thereof:

SUPERIOR COURT OF CALIFORKIA
COUNTY OF
Egtate of No,

{deceased)

WAIVER OF ADVICE OF PROPOSED ACTION
(California Estate and Trust Code Section 10603}

WARNING. THE LAW REQUIRES THAT YOU BE GIVEN NOTICE OF CERTAIN
ACTIONS THE PERSONAL REPRESENTATIVE PROPOSES TO TAKE WITH RESPECT TO
PROPERTY OF THE ESTATE. THIS NOTICE MUST BE GIVEN BEFORE THE PROPOSED
ACTION IS TAKEN. YOU HAVE THE RIGHT TO OBJECT TO A PROPOSED ACTION
AND TO REQUIRE THAT IT BE TAKEN ONLY UNDER THE SUPERVISION OF THE
COURT. IF YOU DO NOT OBJECT BEFORE THE AC?ION IS TAKEN, YOU CANNOT
OBJECT LATER.

IF YOU SIGN THIS FORM, YOU WAIVE THE RIGHT TQO RECEIVE ROTICE.
THIS MEARS THAT YOU GIVE THE PERSONAL REPRESENTATIVE THE RIGHT TO TAKE
ACTIONS CONCERNING THE PROPERTY OF THE ESTATE WITHOUT FIRST GIVING YOU
THE ROTICE REQUIRED BY LAW, AND YOU CANKOT OBJECT AFTER THE ACTION IS
TAKEN.

IF YOU SIGH THIS FORM, YOU MUST ALSO CHECK ONE OF THE BOXES ERELOW
TO IRDICATE WHETHER YOU WAIVE:

(1) THE RIGHT TO NOTICE OF ANY ACTION THE PERSONAL REPRESENTATIVE
MAY DECIDE TO TAKE.

{(2) THE RIGHT TO NOTICE OF ONLY ONE OR MORE PARTICULAR KINDS OF
ACTIONS.

YOU HAVE THE RIGHT TO REVOKE THIS WAIVER AT ANY TIME BY NOTIFYING
THE PERSONAL REPRESENTATIVE ORALLY OR IN WRITING OF THE REVOCATIOK.
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IF YOU DO KOT UNDERSTAND THIS FORM, YOU SHOULD ASK A LAWYER TO
EXPLAIN IT TO YOU.

1. The personal representative of the estate of the deceased is:

2, The personal representative has authority to administer the
estate without court supervision under the Independent Administration
of Estates Act (California Probate Code Sections 10400-10603)

3. I hereby waive the right to advice of proposed action with
respect to the following (Check one box only to indicate your choice):

[ 1 (a) Any action the personal representative is authorized to
i ] take under the Independent Administration of Estates Act.

[ ] {b) Any of the kinds of transactions listed below that the
[ 1 perscnal representaive is authorized to take under the
Independent Administration of Estates Act.

Dated:

{Signature of Person Executing Waiver)

Comment, Section 10603 is new. See the Comment to Section 10554.
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APPENDIX
DISPOSITION OF REPEALED PROBATE CODE SECTIONS
Brobate Code 591 (repealed Short title

Comment, Former Sectlon 591 is continued without substantive
change in Section 10400.

Probate Code 1.1 {repealed Petition for independent
administration authority

Comment. The first sentence of subdivision (a) of former Section
591.1 is continued in Section 10450(a) without substantive change.
The second sentence iz continued in Section 10402 without substantive
change. The third sentence is replaced by Section 10403. See the
Comment to Section 10403, The requirement that the clerk set the
petition for hearing 1s continued in Section 7202, which is a general
provision.

Subdivision (b} 1is continued without substantive change in
subdivision (b} of Section 10450. Subdivisions (c) and (d) are
continued without substantive change in subdivisions (a) and (b),
respectively, cof Sectlion 10451. Subdivision (e) is continued without
substantive change in subdivision (¢) of Section 10451. Subdivision
(f) is continued without substantive change in subdivision (a) of
Section 10452, Subdivision (g) 1is continued without substantive
change in subdivisions (b) and {c) of Section 10452.

Probate Code 91.2 (repealed Manner of administration: court
supervision

Comment, The first two sentences of subdivision (a) of former
Section 591.2 are continued without substantive change in paragraph
(1) of subdivision (a) of Section 10500 except that the portion of the
second sentence defining "court supervision" 1s continued without
substantive change in Section 10401. The portion of subdivision (a)
stating the matters that require court supervision is continued in
Section 10501 without substantive change. The first sentence of
subdivision (b} is continued in subdivisien (b) of Section 10500
without substantive change. See the Comment teo Section 10500. The
second sentence of subdivision (b) is omitted as unnecessary. If the
personal representative does not take the proposed action under
independent administration authority, the action is taken under the
procedures that apply where the personal representative deoes not have
independent administration authority, and any publication requirement
of the applicable procedure must be satiasfied.
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Probate Gode § 591.3 (repealed), Advice of proposed action

Gomment. Paragraph (1) of subdivision (a) of former Section
591.3 is continued in subdivision {(a) of Section 10550 without
substantive change. The portion of paragraph (2) of subdivision {a)
defining "advice of proposed action" is omitted as unnecessary Ssince
the term "advice of proposed action” is uniformly used in the new
statutory provisions. The remainder of paragraph (2) of subdivision
(a) and the introductory clause of subdivision (a) are continued in
Section 10552 without substantive change. Subdivision (b) of former
Section 591.3 1is continued in Section 10551 without substantive
change. Subdivision {(c¢) of former Section 591.3 is continued in
Section 10553 without substantive change. Subdivision ({d) is
continued in Section 10554 without substantive change.

Probate Code § 591.4 (repealed), HNotice of proposed action

Comment, The first sentence of former Section 591.4 is restated
without substantive change in subdivision (a) of Section 10556. The
second sentence is continued without substantive change in subdivision
(d) of Section 10556. The third and fifth sentences are replaced by
Section 10555. See the Comment to Section 10555. The fourth sentence
is restated without substantive change in subdivisions (b) and (c) of
Section 10556. Subdivision (b) of former Section 591.4 is continued
without substantive change in Section 105s61.

Probate Code § 591.5 (repealed). Obijection to proposed action

Comment. Subdivision (a)(1l} of former Section 591.5 is continued
in Section 10558 without substantive change. Subdivision (a)(2) is
continued without substantive change in Section 10557, but the former
provision is made applicable to any case where advice of proposed
action is given, whether or not the proposed action is one for which
advice of proposed action is required. Subdivision (b) is continued
without substantive change in subdivisions (a) and (d) of Section
10559, Subdivision (¢} is continued in Section 10561 without
substantive change. The substantive effect of the first sentence of
subdivision (d) is continued in subdivision (a) of Section 10560. The
remainder of subdivision (d) is replaced by subdivisions (b), (¢), and
(d) of Section 10560. See the Comment to Section 10560. Subdivision
(e) 1is continued without substantive change in subdivision (c) of
Section 10559,

Probate Code § 591.6 (repesled). Independent administration powers25

Comment. Former Section 591.6 is continued In substance in Section
10502 with clarifying revisions. See the Comment to Section 10502.
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Probate Code § 591.7 (repealed)., Revocation of independent
adminjstration authority

Gomment Former Section 591.7 is continued in Section 10454
without substantive change. The provision of former Section 591.7
requiring that the clerk set the petition for hearing is continued in
Section 7202 which is a general provision.

Probate Code Section 591.8 (repealed). Form of advice of proposed

action.

Comment. Subdivision (a) of former Section 591.8 is continued in
substance in Section 10601 with some additions and revisions. See the
Comment to Section 10601. Subdivision (b) is continued in Section
10602 without substantive change.

Probate Code Section 591.9 (repealed). Sales of property.

Comment. Subdivision (a) of former Section 591.9 is continued
without substantive change in Section 10500(a){(2). Subdivision (b) is
continued in Section 10453 without substantive change.
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