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Important Note: This tentative recommendation is being distributed
so that interested persons will be advised of the Commission's tentative
conclusions and can make their views known te the Commission, Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legislature. It is just as important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe that
it needs to be revised., COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN JUNE 1, 1981.

The Commission often substantially revises tentative recommenda-

tions as a result of the comments it receives. Hence, this tentative
recommendation is not necessarily the recommendation the Commission will

submit to the Legislature.
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relating to
TRANSFEE BETWEEN MEMBERS OF HOUSEHOLD AS FRADULENT CONVEYANCE

If a transfer of property from one member of a household to another

has the effect of defeating creditors, the transfer is inherently suspect.

The likelihood of fraud in this situation is sufficiently great that, in
addition to the general rules governing fraudulent conveyances,l two
other rules apply to such a transfer:

(1} The transfer is conclusively presumed fraudulent as to creditors
1f there is no immediate deliwery of the property followed by an actual
and continued change of possession.2

(2) The intimate relationship between the parties to the transfer
may ralse an Inference of fraud as to creditors.3

The conclusive presumption of fraud is ill-suited to transfers
between members of a household.4 The main purpose of Civil Code Section
3440 in requiring an immediate delivery and cootinuous change of posses-
Bion is to give notice to creditors.5 This purpose is difficult to
achieve In a household setting where the personal property that is
transferred may remain in the same place as before and may be used by

the same persons of the household who originally used it. The transfer

1. Uniform Frauvdulent Conveyance Act, Cilvil Code §§ 3439-3439.12, The
act affects the validity of a transfer as to third~party creditors
and not as between the parties to the transfer.

2, Givil Code § 3440, Section 3440 governs all transfers in which
there is no delivery and change of possession of the property
transferred, including transfers within the household. See, e.g.,
Pfunder v. Goodwin, 83 Cal. App. 551, 257 Pac. 119 (1927); Gardner
v. Sullivan & Crowe Equipment Ce., 17 Cal. App.3d 592, %4 Cal.
Reptr. 893 (1971).

3. See, e.g., Wood v. Kaplan, 178 Cal. App.2d 227, 2 Cal. Rptr. 917
(1960).

4, See Bruch, Management Powers and Duties Under California's Com-
munity Property Laws at p. 68 (1980). This is a study prepared for
the California Law Revision Commission, which will be published
shortly,

5. See Joseph Henspring Co. v, Jones 55 Cal. App. 620, 203 Pac, 1038
{1921).
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