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This tentative recommendation is distributed so interested persons
will be advised of the Commission’s tentative conclusions and can make
their views known to the Commission., Comments sent to the Commission
are a public record and will be considered at a public meeting when the
Commission determines the legislation it will recommend to the
Legislature, It is just as Important to advise the Commission that you
approve the tentative recommendation as it is to advise that you
believe it should be revised.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE RECEIVED BY
THE COMMISSICN NOT LATER THAN MARCH 20, 1990,

The Commission of ten substantially revises tentative
recommendations as & result of comments it receives. Hence, ¢this
tentative recommendation is not necessarily ¢he recommendation the
Commission will submit to the Legislature.
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TENTATIVE RECOMMENDATION
relating to
DEPOSIT OF ESTATE PLANNING DOCIMENTS
WITH ATTORNEY

Wills and other estate planning documents are often left with the
attorney who drafted them.l This creates a bailment.? A ballee
ordinarily has no authority to transfer the property being held to
someone else without consent of the bailor.3 Thus when an attorney
accepts an estate planning document for safekeeping, the attorney must
continue to hold the document indefinitely if the depositor cannot be
found. This creates a serious problem for an estate planning attorney
who wants to change to some other kind of practice, retire, resign, or
become inactive.

The Commission recommends legislation to permit an attorney who is
holding an estate planning document for safekeeping to transfer the
document to another attorney or to a trust company when the depositor
cannot be found, and to require the attorney to give notice of the
transfer to the State Bar.? The recommended legislation has the
following features:

(1} The attorney must keep the document in a safe, vault, safe
deposit box, or other secure place where it will be reasonably
protected against loss or destruction.

(2) The attorney must use ordinary care for preservation of the

document, whether or not consideration is given.>

1. See California Will Drafting Practice § 2.25, at 62-63 (Cal. Cont.
Ed. Bar 1982).

2, 8 Am, Jur. 2d Bailments § 4 (1980).
3. 8 Am., Jur. 24 Baiiments § 97 (1980).
4. Under existing law, an attorney who intends to go out of practice
must give notice of cessation of law practice to the State Bar, Bus, &

Prof. Code §§ 6180, 6180.1.

5. Under existing law, a gratultous depositary need only use slight
care, Giv, Code § 1846.

[N



{3) The attorney is not liable for loss or destruction of the
" document 1f the depositor 1s notified of the loss or destruction and
has a reasonable opportunity to replace the document.

(4) The depositor need not compensate the attorney for holding the
document unless seo provided in a written agreement.

{5) The attorney has no lien on the document, even if provided by
agreement.6

(6) A depositor may terminate a deposit on demand, and the
attorney must deliver the document to the depositor.’

(7) The attorney may terminate a deposit by personal delivery of
the document to the depositor or by the method agreed on by the
depositor and the attorney.

(8) If the attorney is unable to deliver the document to the
depositor and does not have actual notice that the depositor has died,
the attorney may mail notice to reclaim the document to the depositor’'s
last known address. If the depositor fails to reclaim the document
within 90 days, the attorney may transfer the document to another
attorney or to a trust company., The attorney must give notice of the
transfer to the State Bar.8 Before the depositor's death, the
depositor may get from the State Bar the name and address of the
transferee, After the depositor's death, the name and address of the
transferee is a public record.

{9) A successor attorney who accepts a document for safekeeping is
not liable for failure to verify the completeness or correctness of

information or documents received from a predecessor depositary.

6. This is contrary to Civil Code Section 1856, which allows a lien
for costs.

7. This is consistent with Civil Code Section 1822, The Commission's
recommendation alsc would amend Section 2586 (substituted judgment) to
provide that if the depositor has a conservator of the estate, the
court may order that the depositor's estate planning documents be
delivered to some other custodian for safekeeping.

8. See supra note 4.







