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NOTE

This pamphlet is a special version of the Commission’s report on
the administrative adjudication bill, 1995 Cal. Stat. ch. 938 (8B 523).
The official report is published as Appendix 7 to the Annual Report
for 1995, 25 Cal. L. Revision Comm’n Reports 615, 711 (1995). The
pagination of this special pamphlet differs from the Appendix, but
the words are unchanged. These new and revised Comments supple-
ment the printed recommendation on Administrative Adjudication by
State Agencies, 25 Cal. L. Revision Comm’n Reports 55 (1995).
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Exemption of the agency’s hearings from the Administrative Procedure Act
does not exempt the hearings from the language assistance requirements of
that act. Gov’t Code § 11435.15(d).

Although Section 1701 is silent on the question, the formal hearing
provisions of the Administrative Procedure Act (Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the Government
Code) do not apply to a hearing of the Public Utilities Commission under the
Puybtic Utilities Code. Cf. Gov’t Code § 11501 (application of chapter).

Nothing in Section 1701 excuses compliance with proceduoral protections
required by due process of law.

Rev. & Tax. Code § 19044 (amended). Deficiency assessment protest

Comment, Section 19044 is amended to make clear that the general
provisions of the Administrative Procedure Act do not apply to an oral
deficiency assessment protest hearing, which is investigative and informal
in nature. Cf. Gov’t Code § 11415.50 (when adjudicative proceeding not
required). A taxpayer that is unable to resolve the issue at the Franchise Tax
Board level has available an administrative hearing remedy before the State
Board of Equalization. See Sections 19045-19048.

Rev. & Tax. Code § 19084 (amended). Jeopardy assessment review

Comment. Paragraph (4) of Section 19084(a) is amended to make clear
that the general provisions of the Administrative Procedure Actdo notapply
to an oral jeopardy assessment review hearing, which is investigative and
informal in nature. Cf. Gov’t Code § 11415.50 (when adjudicative proceed-
ing not required). A taxpayer that is unable to resolve the issue at the
Franchise Tax Board level has available an administrative hearing remedy
before the State Board of Equalization. See subdivision (b).

Welf. & Inst. Code § 11350.6 (amended). Compliance with suppert
order
Comment. Section 11350.6 1s amended to correct references to the
Administrative Procedure Act.

NEW AND REVISED COMMENTS 1

REPORT OF THE
CavLrrornia Law REvisioN COMMISSION
ON CHAPTER 938 OF THE STATUTES OF 1995
(SENATE BILL 523)

Chapter 938 of the Statutes of 1995 was introduced as Senate
Bill 523 by Senator Quentin L. Kopp on recommendation of the
Commission. See Administrative Adjudication by State Agen-
cies, 25 Cal. L. Revision Comm’n Reports 55 (1995). Amend-
ments were made to the bill during the legislative process.
Significant substantive changes from the Commission’s recom-
mendation as a result of the amendments are:

(1) The Office of Administrative Hearings is authorized to
adopt regulations to carry out its functions and duties under the
Administrative Procedure Act. Gov’t Code § 11370.5(b).

(2) The exception from the ex parte communications prohi-
bition for technical staff advice is made inapplicable in medical
quality hearings since a panel of technical assistants is provided
in those hearings. Gov’t Code § 11371(d). The emergency
decision procedure is made inapplicable in those hearings since
a complete interim order procedure is already provided. Gov’t
Code § 11529(i).

(3) A “poisoned fruit” exception is added to make clear that
although confidentiality of communications in alternative dis-
pute resolution is protected, the protection does not preclude
admission of evidence in a subsequent proceeding that is other-
wise admissible. Gov’t Code § 11420.30(d).

(4) Agencies are authorized to provide for peremptory chal-
lenge of the presiding officer. Gov’t Code § 11425.40(d).

(5) Disclosure of ex parte communications is not required in
nonprosecutorial proceedings involving certain land use and
environmental agencies. Gov’t Code § 11430.30(c).
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(6) Ex parte communications to the agency head are allowed
in individualized ratemaking proceedings provided they are
disclosed on the record. Gov’t Code § 11430.70(b).

(7) Ex parte communications between the presiding officer
and agency head are allowed where the presiding officer does
not issue a decision in the proceeding but simply advises the
agency head. Gov’'t Code § 11430.80(b).

(8) A Hcensee may demand a formal, instead of informal,
hearing in occupational license disciplinary proceeding. Gov’t
Code § 11445.30(c).

(9) A written notice to attend is allowed in lieu of service of
subpoena, in the same manner as in civil practice. Gov’t Code §
11450.50.

(10) Existing law on electronic reporting is preserved in Office
of Administrative Hearings cases. Gov’t Code § 11512(d).

(11) The agency head is not allowed to change the legal basis
of the opinion without remanding to the presiding officer. Gov't
Code § 11517(b).

(12) The State Board of Equalization is exempted from the
requirements of the Administrative Procedure Act. Gov’t Code
§ 15609.5. _

(13) The special ex parte communications limitation appli-
cable in Integrated Waste Management Board hearings is pre-
served. Pub. Res. Code § 40412, |

(14) The exemption for hearings under the Public Utilities Act
is extended to the Public Utilities Code. Pub. Util. Code § 1701.

(15) Franchise Tax Board deficiency protest and jeopardy
assessment “hearings” are exempted from the bill since these are
informal settlement negotiations. Rev. & Tax. Code §§ 19044,
19084,

Comments to the sections in Chapter 938 recommended by the
Commission are set out in Administrative Adjudication by State
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Gov’'t Code § 11529 (amended). Interim orders

Comment. Section 11529is amended to substitute the administrative law
Judge for the court in subdivision (e). ,

Subdivision (i) is amended to make clear that, notwithstanding Section
11415.10, the emergency decision procedure of the Administrative Proce-
dure Act may not be used as an alternative to the intertim order procedure
provided in this section for interim suspension of a license, or imposition of
drug testing, continuing education, supervision of procedures, or other
license restrictions.

Gov’t Code § 15609.5 (added). State Board of Equalization

Comment. The language in Section 15609.5 making Chapter 3 (com-
mencing with Section 11500) of Part 1 of Division 3 (formal hearing
procedure) inapplicable is surplus, because that chapter does not apply
unless a statute makes it applicable. See Section 11501 (application of
chapter). Since there is no statute that makes Chapter 5 applicable to the
board, Chapter 5 does not apply in any event. The language making Chapter
5 inapplicable to the board should not be read to create an implication that
Chapter 5 is applicable in a proceeding of any other agency absent language
making it inapplicable. Chapter 5 is only applicable in a proceeding to which
it is made applicable by statte. Cf., e.g., Lab. Code § 1144.5 & Comment
(language exempting certain hearings of Agricultural Labor Relations
Board from Chapter 4.5 does not create implication that Chapter 5 is
applicable in those hearings; whether Chapter 5 applies to a hearing is
determined by statutes governing hearing).

Gov’t Code § 68560.5 (added). Definitions '
Comment. Section 68560.5 is revised to correct the reference to the
Administrative Procedure Act.

Pub. Res. Code § 40412 (amended). Ex parte communication

. Comment. Section 40412 is amended to make clear that the ex parte
communications provisions of the Administrative Procedure Act do not
apply to proceedings of the California Integrated Waste Management Board
governed by this section. This section continues to apply to proceedings of
the California Integrated Waste Management Board.

Pub. Util. Code § '1701 {amended). Rules of procedure
Comment, Section 1701 is amended to make the general administrative

adjudication provisions of the Administrative Procedure Act inapplicable to
a hearing of the Public Utilities Commission under the Public Utilities Code.
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Gov't Code § 11517 (amended). Decision in contested cases

Comment. Subdivision (a) of Section 11517 is amended to add a
provision formerly located in subdivision (d).

Subdivision (b) is amended to add authority to adopt with changes. This
supplements the general authority of the agency under Section 11518.5
(correction of mistakes and clerical errors in the decision). Mitigation of a
proposed remedy under subdivision (b}(2) includes adoption of a different
sanction, as well as reduction in amount, so long as the sanction adopted is
not of increased severity.

Subdivision (b) is also amended to make clear that the agency is not
accountable for the administrative law judge’s failure to meet required
deadlines. This implements case law determinations that the time periods
provided in this section are directory and not mandatory or jurisdictional.
See, e.g., Chrysler v. New Motor Vehicle Bd., 12 Cal. App. 4th 621, 15 Cal.
Rptr. 2d 771 (1993); Outdoor Resorts v. Alcoholic Beverage Control
Appeals Bd., 224 Cal. App. 3d 696, 273 Cal. Rptr. 748 (1990). Nothing in
subdivision (b) is intended to limit the authonty of an agency touse its own
internal procedures, including internal review processes, in the develop-
ment of a decision. )

Subdivision (c) requires only that the record be made available to the
parties. The cost of providing a copy of the record is a matter left to the
discretion of each agency as appropriate for its situation. The addition of the
provision for an agreed statement of the parties in subdivision (c) is drawn
from Rule 6 of the California Rules of Court (agreed statement).

Remand under subdivision (c) is required to the presiding officer who
issued the proposed decision only if “reasonably” available. Thusif workloads
make remand to the same presiding officer impractical, the officer would not
be reasonably available, and remand need not be niade to that particular
person.

The authority in subdivision (¢} for the agency itself to elect to decide
some but not all issues in the case is drawn from 1981 Model State APA §
4-216(a)(2)(i). The authority of the agency itself to select issues fordecision
under this provision is unlimited, and includes authority to select for agency
decision questions of law, questions of fact, and mixed questions of law and
fact.

Subdivision {d) is amended to require affirmative notice of nonadoption
of a proposed decision with the 100-day period. The provision formerly
found in subdivision (d) giving an agency 100 days in which to issue a
decision where the case is heard by the agency itself is relocated to
subdivision (a) for clarity.
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Agencies, 25 Cal. L. Revision Comm’n Reports 55 (1995).
These comments remain applicable to Chapter 938, except for
the new and revised comments set out below, which reflect
amendments to the bill made during the legislative process.

CONTENTS
Bus. & Prof Code
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Gov’t Code
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§ 11400 (added). Administrative adjudication provisions of

Administrative Procedure Act .. SOOI |
§ 11410.10 (added). Application to cunstltutlonally and statutonly

required REAringSs ... et et e 6
§ 11415.50 (added). When adjudicative proceeding not required................... 8
§ 11420.10 (added). ADR authorized ............cccecvnenecnmesecenmeis e, 9
§ 11420.30 (added). Confidentiality and admissibility of ADR

COMMIUMNICATIONS ...ruerisecasesisirisssesnsssansssnss s sstsisassns s amsammecammemmmmemsemeee e e oo 9
§ 11425.10 (added). Administrative adjudication bill of rights ................_.. 10
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§ 11445.20 (added). When informal hearing may be used.........cocccceevnen... 17
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§ 11450.50 (added). Written notice to attend ...........ccocevvvcrvvinccesciie s 18

§ 11460.20 (added). Agency regulation required ...........ooeeerninrcerceinisercnnne. 18
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Gov't Code continued

§ 11465.10 (added). Application of article ........ccieiiicenies s s 18
§ 11501 (added). Application of Chapter ...........v.eceeoreeicerieiennennenene e 19
§ 11501.5 (repealed). Language assiStance ..............ocoveeeerememeeeececiceernne, 19
§ 11507.7 (amended). Motion to compel diSCOVEY .........ooovveverccnirniiens 19
§ 11508 (amended). Time and place of hearing ............cooovveeveeeerenineninnnns 20
§ 11511.5 (amended). Prehearing conference ............o.ocoovevrneisieinnesnsinsssens 20
§ 11512 (amended). Presiding offiCer .........cccoivveriivriessrscremsessie e sressesreenes 21
§ 11513 (amended). EVidence ..................ccccivrivnrsrmmsesnssssiesssressesseenns 21
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Pub. Res. Code
§ 40412 (amended). Ex parte COMMUCATION ..vvvrveverireiieisrnsessessessesssseecsssns 23

Pub. Util. Code
§ 1701 (amended). Rules of procedure .........cocooooiiniinnicinniciniecnieccas 23

Rev. & Tax Code
§ 19044 (amended). Deficiency assessment protest ....................occeevvrevrerne 24

§ 19084 (amended). Jeopardy assesSment reVIEW ..........cccccrrrrrrrnrverarereres 24
Welf. & Inst. Code
§ 11350.6 (amended). Compliance with support order ........c..coccccvvcrnreennnn. 24

Bus. & Prof. Code § 124 (amended). Notice

Comment. Section 124 is amended to correct cross references. It should
be noted that a notice, order, or document given or served pursnant to
Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3 of
Title 2 of the Government Code is governed by Government Code Section
11440.20. In addition to notice by personal delivery or regular mail to the
person’s last known address, Government Code Section 11440.20 permits
service or notice by mail delivery service, facsimile transmission, or by such
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prehearing conference by telephone, television, or other electronic means,
such as a conference telephone call. While subdivision (c) permits the
conduct of proceedings by telephone, television, or other electronic means,
the administrative law judge may of course conduct the proceedings in the
physical presence of all participants. '

Subdivision (d) is drawn from 1981 Model State APA § 4-204(3)(vii),
expanded to include alternative dispute resolution.

Gov’t Code § 11512 (amended). Presiding officer

Comment. Subdivision (b) of Section 11512 is amended to overrule any
contrary irnplication that might otherwise be drawn from the language of
subdivision (b).

Grounds for disqualification under subdivision (c} include bias, preju-
dice, or interest of presiding officer (Section 11425.40) and receipt of ex
parte communications (Section 11430.60). A waiver of disqualification is a
voluntary relinquishment of rights by the parties. The administrative law
judge need not accept a waiver; the waiver is effective only if accepted by
the administrative law judge. The provision for appointment of a substitute
for an agency member is drawn from 1981 Model State APA § 4-202(e). In
cases where there is no appointing authority, e.g., the agency member is an
elected official, the “rule of necessity” still applies and the agency member
shall not withdraw or be disqualified. See 1 G. Ogden, California Public
Agency Practice § 36.14 (1994). ) '

Gov’t Code § 11513 (amended). Evidence

Comment. Subdivision (d) of Section 11513 is intended to avoid or
eliminate routine objections to administrative hearsay. If a proposed finding
is supported only by hearsay evidence, a single objection at the conclusion
of testimony, or on petition for reconsideration by the agency, is sufficient
and timely.

The “irrelevant and unduly repetitious” standard formerly found in
Section 11513 is replaced in subdivision (f) by the general standard of
Evidence Code Section 352. The basic standard of admissibility of relevant
evidence is stated in subdivision (c); nothing in subdivision (f) authorizes
admission of irrelevant evidence. .

The unnumbered paragraph formerly located between subdivisions (c)
and (d) is restated in Section 11440.40(a).

Former subdivisions (d)-(n) are restated in Sections 11435.20-11435.65.

Former subdivision (o) is restated in Section 11440.40(b).

Former subdivision (p) is restated in Section 11440.40(c).

Former subdivision (q) is deleted as obsolete.
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superior court. The administrative law judge may continue the proceeding
if necessary to allow adequate briefing of the motion. Cf. Section 11524(a)
(continuances granted for good cause).

Anorder of the administrative law judge compelling discovery is enforce-
able by certification to the superior court of facts to justify the contempt
sanction. Sections 11455.10-11455.20. A court judgment of contempt is not
appealable. Code Civ. Proc. §§ 1222, 904.1(a). The administrative law
judge may also impose monetary sanctions for bad faith tactics, which are
reviewable in the same manner as the decision in the proceeding. Section
11455.30.

Gov’t Code § 11508 (amended). Time and place of hearing

Comment. Subdivision (a) of Section 11508 is amended to reflect
relocation of the San Francisco branch of the Office of Administrative
Hearings to Oakland and to recognize creation of a branch of the Office of
Administrative Hearings in San Diego. '

Subdivision (c) codifies practice authorizing a rhotion for change of
venue. See 1 G. Ogden, California Public Agency Practice § 33.02[4][d]
(1994). Grounds for change of venue include selection of an improper
county and promotion of the convenience of witnesses and ends of justice.
Cf. Code Civ. Proc. § 397. In making a change of venue determination the
administrative law judge may weigh the detriment to the moving party of the
initial location against the cost to the agency and other parties of relocating
the site. Failure to move for a change in the place of the hearing within the
10 day period waives the right to object to the place of the hearing.

Gov’t Code § 11511.5 (amended). Prehearing conference

Comment. Subdivision (a) of Section 11511.5 is amended to reflect the
practice of the administrative law judge, rather than the agency, giving the
required notice. |

Subdivision (b)(9) is not intended to provide a new discovery procedure.
If a party has not availed itself of discovery within the time periods provided
by Section 11507.6, it should not be permitted t6 use the prehearing
conference as a substitute for statutory discovery. The prehearing confer-
ence is limited to an exchange of witness lists and of exhibits or documents
to be offered in evidence at the hearing.

Subdivision (b)(10) implements Section 11440.50 (intervention) for
those proceedings in which an agency has by regulation provided for
intervention.

Subdivision (c) is a procedural innovation drawn from 1981 Model State
APA § 4-205(a) that allows the presiding officer to conduct all or part of the

NEW AND REVISED COMMENTS 5

other electronic means as is provided by agency regulation. The procedures
to which Government Code Section 11440.20 applies include alternative
dispute resolution, informal hearing, emergency decision, declaratory deci-
sion, and conversion of the proceeding to another type of proceeding. See
Gov't Code § 11440.20 (introductory clause).

Gov’t Code § 11370.5 (amended). Administrative law and procedure
Comment. Subdivision (a) of Section 11370.5 is amended to limit the
authority of the Office of Administrative Hearings to administrative adju-
dication. For authority of the Office of Administrative Law to study
administrative rulemaking, see Section 11340.4. Subdivision (a) is also
amended to add language protecting confidentiality of records.
Subdivision (b) is added to make clear the general authority of the Office
of Administrative Hearings 1o adopt implementing regulations concerning
the office and proceedings under the Administrative Procedure Act. For

- specific regulation authority of the office, see, ¢.g., Sections 11420.20

{ragulations governing ADR), 11465.70(regulations governing declaratory
decision).

Gov’t Code § 11371 (amended). Medical Quality Hearing Panel

Comment. Subdivision (d) of Section 11371 is amended to make certain
ex parte communications exceptions inapplicable in proceedings under this
section.

Gov’t Code § 11400 (added). Administrative adjudication provisions
of Administrative Procedure Act

Comment. Section 11400 makes clear that references to the administra-
tive adjudication provisions of the Administrative Procedure Act include
both this chapter (general provisions) and Chapter 5 (formal hearing). The
formal hearing provisions of Chapter 5 apply to an adjudicative proceeding
as determined by the statutes relating to the proceeding. Section 11501, The
general provisions of this chapter apply to all statutorily and constitutionally
required state agency adjudicative proceedings, including proceedings
under Chapter 5. See Section 11410.10 and sections following.

Various statutes and regulations incorporate provisions of the existing
Administrative Procedure Act by referring to specific section numbers, See,
e.g., Ins. Code § 1861.08 (Proposition 103). This chapter is not intended to
change those incorporated provisions. See Section 11415.10 & Comment
{goveming procedure determined by applicable statutes; this chapter supple-
ments and does not replace governing procedure). Where a specific provi-
sion that is incorporated by reference has been moved to a differently
numbered section of this chapter, it is intended that the obligation will
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continue to apply as provided in this chapter. Subdivision (b).

References in section Comments in this chapter and Chapter 3 to the
“1981 Model State APA” mean the Model State Administrative Procedure
Act (1981) promulgated by the National Conference of Commissioners on
Uniform State Laws. See 15 U.L.A. 1 (1990). References to the “Federal
APA” mean the Federal Administrative Procedure Act, 5 U.S.C. §§ 551-
583, 701-706, 1303, 3105, 3344, 5372, 7521 (1988 & Supp. V 1993), and
related sections (originally enacted as Act of June 11, 1946, ch. 324, 60 Stat.
237). A number of the administrative adjudication provisions of the Admin-
istrative Procedure Act are drawn from the Federal APA.

Gov't Code § 11410.10 (added). Application to constitutionally and
statutorily required hearings

Comment. Section 11410.10 limits application of this chapter to consti-
tutionally and statutorily required hearings of state agencies. See Section
11410.20 (application to state). The provisions do not govern local agency
hearings except to the extent expressly made applicable by another statute.
Section 11410.30 (application to local agencies).

Section 11410.10 states the general principle that an agency must conduct
an appropriate adjudicative proceeding before issuing a decision where a
statute or the due process clause of the federal or state constitutions
necessitates an evidentiary hearing for determination of facts. Such a
hearing is a process in which a neutral decision maker makes a decision
based exclusively on evidence contained in a record made at the hearing or
on matters officially noticed. The hearing must at least permit a party to
introduce evidence, make an argument to the presiding officer, and rebut
opposing evidence.

The coverage of this chapter is the same as coverage by the existing
provision for administrative mandamus under Code of Civil Procedure
Section 1094.5(a). That section applies only where an agency has issued a
final decision “as the result of a proceeding in which by law a hearing is
required to be given, evidence is required to be taken, and discretion in the
determination of facts is vested in the [agency].” Numerous cases have
~ applied Code of Civil Procedure Section 1094.5(a) broadly to administra-
tive proceedings in which a statute requires an “administrative appeal” or
some other functional equivalent of an evidentiary hearing for determina-
tion of facts — an on-the-record or trial-type hearing. See, e.g., Eureka
Teachers Ass’n v. Board of Educ., 199 Cal. App. 3d 353, 244 Cal. Rptr. 240
(1988) (teacher’s right to appeal grade change was right to hearing — Code
Civ. Proc. § 1094.5 applies); Chavez v. Civil Serv. Comm’n, 86 Cal. App.
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agency “declaration” of a guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule that is an “underground
regulation.” See Section 11340.5.

The declaratory decision procedure provided in this article applies only
to decisions subject to this chapter, including a hearing under Chapter 5
(formal hearing). See Sections 11410.50 (application where formal hearing
procedure required), 11501 (application of chapter). See also Section
11410.10 (application to constitutionally and statutorily required hearings).

It should be noted that an agency not governed by this chapter nonetheless
has general power to issue a declaratory decision. This power is derived
from the power to adjudicate. See, e.g., M. Asimow, Advice to the Public
from Federal Administrative Agencies 121-22 (1973).

Gov’t Code § 11501 (added). Application of chapter

Comment. Section 11501 is revised to make this chapter the default
procedure, absent a contrary statute, for agencies created after the operative
date of the revision.

This chapter is supplemented by the general provisions on administrative
adjudication found in Chapter4.5 (commencing with Section 11400), which
apply to proceedings under this chapter. See subdivision (¢). See also
Section 11410.50 (application where formal hearing procedure required).
Thus if an agency is required by statute to conduct a hearing under this
chapter, the agency may, unless a statute provides otherwise, elect to use
alternative dispute resolution or the informal heating procedure or other
appropriate provisions of Chapter 4.5. Likewise, the general provisions of
Chapter 4.5 restricting ex parte communications, regulating precedent
decisions, and the like, apply to a hearing underthis chapter. See also Section
11502 (use of administrative law judges under Chapter 4.5).

The enumeration of agencies formerly found in subdivision (b) is deleted
as obsolete. The application of this chapter to the hearings of an agency is
determined by the statutes relating to the agency. See also Section 11500(a)
(“agency” defined).

Gov’t Code § 11501.5 (repealed). Langnage assistance; provision by
state agencies
Comment. Former Section 11501.5 is restated in Section 11435.15
(application of article), with the exception of the reference to the Bureau of
Employment Agencies, which no longer exists.

Gov’t Code § 11507.7 (amended). Motion to compel discovery

Comment. Section 11507.7 is amended to provide for proceedings to
compel discovery before the administrative law judge rather than the
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whether or not a disciplinary sanction that exceeds the limits of subdivision
(b) may result from the hearing.

Nothing in this section implies that this procedure is required in a
proceeding in which a hearing is not statutorily or constitutionally required,
including an agency’s authority in minor disciplinary matters to make an
investigation with or without a hearing as it deems necessary. Sections
11410.10 (application to constitutionally and statutorily required hearings),
11415.50 (when adjudicative proceeding not required).

Gov’t Code § 11450.05 (added). Application of article

Comment. Subdivision {a) of Section 11450.05 makes clear that the
subpoena provisions of this article apply automatically in hearings required
to be conducted under Chapter 5. Under subdivision (b), application of the
subpoena provisions in other hearings is discretionary with the agency. But
if the agency uses the subpoena procedure in other hearings, all provisions
of this article apply, including the service and protective provisions, as well
as the requirement for issuance of a subpoena on request of a party or by the
attorney of record for a party. See Section 11450.20(a) (issuance of sub-
poena). ‘ :
Gov’t Code § 11450.50 (added). Written notice to attend

Comment. Section 11450.50 is drawn from Code of Civil Procedure
Section 1987 and adapted for administrative adjudication proceedings.

Gov’t Code § 11460.20 (added). Agency regulation required

Comment. Section 11460.20 requires specificity in agency regulations
that adopt an emergency decision procedure. Notwithstanding this article,
a statute on emergency decisions, including cease and desist orders and
interim and temporary suspension orders, applicable to a particular agency
of proceeding prevails over the provisions of this article. Section 11415.20
(conflicting or inconsistent statute controls).

Gov’t Code § 11465.10 (added). Application of article

Comment. Article 14 (commencing with Saction 11465.10) creates, and
establishes all of the requirements for, a special proceeding to be known as
a “declaratory decision” proceeding. The purpose of the proceeding is to
provide an inexpensive and generally available means by which a person
may obtain fully reliable information as to the applicability of agency
administered law to the person’s particular circumstances.

The declaratory decision procedure is thus quasi-adjudicative in nature,
enabling an agency to issue in effect an advisory opinion concerning
assumed facts subimnitted by a person. The procedure does not authotize an
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3d 324, 150 Cal. Rptr. 197 (1978) (right of “appeal” means hearing required
~— Code Civ. Proc. § 1094.5 available).

In many cases, statutes or the constitution call for administrative proceed-
ings that do not rise to the level of an evidentiary hearing as defined in this
section. For example, the constitution or a statute might require only a
consultation or adecision that is not based on an exclusive record or a purely
written procedure or an opportunity for the general public to make state-
ments. In some cases, the agency has discretion to provide or not provide the
procedure. In other cases, the hearing called for by the statute is informal and
investigative in nature, and any decision that results is not final but is subject
to a full administrative hearing at a higher agency level. See, e.g., Rev. &
Tax. Code §§ 19044, 195084 (statutory oral hearing available, with opportu-
nity for full administrative hearing before State Board of Equatization). This
chapter does not apply in such cases. Examples of cases in which the
required procedure does not meet the standard of an evidentiary hearing for
determination of facts are: Goss v. Lopez, 419 U.S. 565 (1975) (informal
consultation between stdent and disciplinarian before brief suspension
from schoot); Hewitt v. Helms, 459 U.5. 460 (1983) (informal nonadversary
review of decision to place prisoner in administrative segregation —
prisoner has right to file written statement); Skelly v. State Personnel Bd.,
15Cal. 3d 194, 539 P.2d 774, 124 Cal. Rptr. 14 (1975) (informal opportunity
for employee to respond orally or in writing to charges of misconduct prior
to removal from government job); Wasko v. Department of Corrections, 211
Cal. App. 3d 996, 1001-02, 259 Cal. Rptr. 764 (1989) (prisoner’s right to
appeal decision does not require a hearing — Code Civ. Proc. § 1094.5
inapplicable); Marina County Water Dist. v. State Water Resources Conirol
Bd., 163 Cal. App.3d 132, 209 Cal. Rptr. 212 (1984) (hearing discretionary,
not mandatory — Code Civ. Proc. § 1094.5 inapplicable).

Agency action pursuant to statutes that do not require evidentiary hear-
ings are not subject to this chapter. Such statutes include the California
Environmental Quality Act(Pub. Res. Code §§21000-21178.1), the Bagley-
Keene Open Meeting Act (Gov't Code §§ 11120-11132), and the California
Public Records Act (Gov’t Code §§ 6250-6268).

This chapter applies only to proceedings for issuing a “decision,” A
decision is an agency action of specific application that determines a legal
right, duty, privilege, immunity, or other legal interest of a particular person.
Section 11405.50(a) (“decision” defined). Therefore this chapter does not
apply to agency actions that do not determine a person’s legal interests and
does not apply to rulemaking, which is agency action of general applica-
bility.
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This chapter does not apply where agency regulations or practice, rather
than a statute or the constitution, call for a hearing. For example, an agency
may provide an informal “hearing” as part of its process for deciding
whether to issue a license or for deciding whether a particular educational
program meets requirements established by regulation for continuing edu-
cation credits; if a statute does not require a hearing in such a case, this
chapter does not apply. Agencies are encouraged to provide procedural
protections by regulation even though not required to do so by statute or the
constitution. An agency may provide any appropnate procedure for a
decision for which an adjudicative proceeding is not required. Section
11413.50 (when adjudicative proceeding not required).

This section does not specify what type of adjudicative proceeding should
be conducted. If an adjudicative proceeding is required by this section, the
proceeding may be a formal hearing procedure under Chapter 5 (commenc-
ing with Section 11500), or may be a special hearing procedure provided by
a statute applicable to the particular proceeding. This chapter also makes
available the alternatives of an informal hearing, an emergency decision, or
a declaratory decision, where appropriate under the circumstances. See
Articles 10 (commencing with Section 11445.10), 13 (commencing with
Section 11460.10), and 14 (commencing with Section 11465.10).

This section does not preclude the waiver of any procedure, or the
settlement of any case without use of all available proceedings, under the
general waiver and settlement provisions of Sections 11415.40 (watver of
provisions) and 11415.60 (settlement).

Gov’'t Code § 11415.50 (added). When adjudicative proceeding not
required

Comment. Subdivision (a) of Section 11415.50 is subject to statutory
specification of the applicable procedure for decisions not governed by this
chapter. See Section 11415.20 (conflicting or inconsistent statute controls).

Subdivision (b) is drawn in part from 1981 Model State APA § 4-101(a).
The provision lists situations in which an agency may issue a decision
without first conducting an adjudicative proceeding. For example, a law
enforcement officer may, without first conducting an adjudicative proceed-
ing, issue a “ticket” that will lead to a proceeding before an agency or court.
Likewise, an agency may commence an adjudicative proceeding without
first conducting a proceeding to decide whether to issue the pleading.
Nothing in this subdivision implies that this chapter applies in a proceeding
in which a hearing is not statutorily or constitutionally required. Section
11410.10 (application to constitutionally and statutorily required hearings).

Nothing in this section excuses compliance with this chapter in an agency
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person who presides over the hearing. Section 11405.80 (“presiding officer”
defined). ‘

It should be noted that a decision made pursuant to the informal hearing
procedure is subject to judicial review to the same extent and in the same
manner as a decision made pursuant to a formal hearing procedure. See,e.g.,
Code Civ. Proc. § 1094.5(a) (administrative mandamus for decisions “made
as the result of a proceeding in which by law a hearing is required to be given,
evidence is required to be taken, and discretion in the determination of facts
is vested in the [agency]”; see also Sections 11445.40 (procedure for
informal hearing) and 11410.10 (“This chapter applies to a decision by an
agency if, under the federal or state Constitution or a federal or state statute,
an evidentiary hearing for determination of facts is required for formulation
and issuance of the decision.”™)

Gov’t Code § 11445.20 (added). When informal hearing may be used

Comment. Subdivision (a) of Section 11445.20 permits the informal
hearing to be used, regardless of the type or amount at issue, if no disputed
issue of material fact has appeared, e.g., a power plant siting proceeding in
which the power company and the Energy Commission have agreed on all
material facts. However, if consumers intervene and dispute material facts,
the proceeding may be subject to conversion from an informal hearing
procedure to a formal or other type of hearing procedure in accordance with
Sections 11470.10-11470.50.

Subdivision (b) permits the informal hearing to be used, even if a disputed
issue of material fact has appeared, where the amount or other stake involved
is relatively minor. The reference to a “licensee” in subdivision (b)(4)
includes a certificate holder. Under subdivision {b), an informal hearing
procedure may be used if the sanction imposed in the decision falls within
the lirnitations of the subdivision, even though a greater penalty may result
if a party fails to comply with the sanction imposed in the decision.

Subdivision (c) imposes no limits on the authority of the agency to adopt
the informal hearing by regulation, other than the general limitation that use
of the informal hearing procedure is subject to statutory and constitutional
due process requirements. Thus, an agency by regulation may authorize use
of the informal hearing procedure int a case where the amount in issue or
sanction exceeds the amount provided in subdivision (b), so long as use of
the informal hearing procedure would not contravene other statutes or due
process of law.

Each subdivision in this section provides an independent basis for
conducting an informal hearing. For example, if there is no issue of material
fact, an agency may conduct an informal hearing under subdivision (a)
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Subdivision (¢) is drawn from 1981 Model State APA § 4-209%(c). This
provision, authorizing the presiding officer to impose conditions on the
intervenor’s participation in the proceeding, is intended to permit the

- presiding officer to facilitate reasonable involvement of intervenors without

subjecting the proceeding to unreasonably burdensome or repetitious pre-
sentations.

Subdivision (d) is drawn from 1981 Model State APA § 4-209(d). By
requiring advance notice of the presiding officer’s order granting, denying,
or modifying intervention, this provision is intended to give the parties and
the applicants for intervention an opportunity to prepare for the adjudicative
proceeding.

Subdivision (f) recognizes that there are ways whereby an interested
person can have an impact on an ongoing adjudication without assuming the
substantial litigation costs of becorming a party and without unniecessarily
complicating the proceeding through the addition of more parties. Agency
regulations may provide, for example, for filing of amicus briefs, testifying
as a witness, or contributing to the fees of a party.

Gov't Code § 11445.10 (added). Purpose of informal hearing proce-
dure :

Comment. Section 11445.10 states the policy that ilnderlies the informal

hearing procedure. The circumstances where the sifnplified procedure is
appropriate are provided in Section 11445.20 (when informal hearing may
be used). The simplified procedures are outlined in Section 11445.40
{procedure for informal hearing).

Basic due process and public policy protections | of the administrative
adjudication bill of rights are preserved in the informal hearing. Sections
11445.40(a) (procedure for informal hearing), 11425.10 (administrative
adjudication bill of rights). Thus, for example, the presiding officer must be
free of bias, prejudice, and interest; the presiding officer must be neutral, the
adjudicative function being separated from the investigative, prosecutorial,
and advocacy functions within the agency; the hearing must be open to
public observation; the agency must make available language assistance; ex
parte communications are restricted; the decision must be in writing, be
based on the record, and include a staternent of the factual and legal basis of
the decision; and the agency must designate and index significant decisions
as precedent.

Reference in this article to the “presiding officer” is not intended to imply
unnecessary formality in the proceeding. The presiding officer may be the
agency head, an agency member, an administrative law judge, or another
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decision for which an evidentiary hearing may be statutorily or constitution-
aily required. See Section 11410.10 (application to constitutionally and
statutorily required hearings). A hearing may be statutorily or constitution-
ally required for a decision that an occupational license should be granted,
revoked, suspended, limited, or conditioned. See, e.g., Bus. & Prof. Code §§
485 (denial of license), 2555 (suspension, revocation, or probation of
medical license); Suckow v. Alderson, 182 Cal. 247, 187 P. 965 (1920)

_(occupational license a vested property right that cannot be impaired

without affording licensee an opportunity for a hearing).

- Gov’t Code § 11420.10 (added). ADR authorized

Comment. The introductory portion of subdivision (a) of Section 11420.10
makes clear that alternative dispute resolution is not mandatory, but may
only be used if all parties consent. The relative cost of alternative dispute
resolution is a factor an agency should consider in determining whether to
refer a dispute for alternative resolution proceedings.

Under subdivision (a)(1), the mediator may use any mediation technique.

Subdivision (a)(2) authorizes delegation of the agency’s authority to
decide, with the consent of all parties.

Subdivision (a)(3) parallels the procedure applicable in judicial arbitra-
tion. See Code Civ. Proc. §§ 1141.20-1141.21. The costs and fees specified
in Section 1141.21 for a civil proceeding may not all be applicable in an
adjudicative proceeding, but subdivision (a)(3) requires such costs and fees
to be assessed to the extent they are applicable.

Subdivision (b) recognizes that some statutes require alternative dispute
resolution techniques.

If there is no statute requiring the agency to use mediation or arbitration,
this section applies unless the agency makes it inapplicable by regulation
under subdivision (c).

Gov’t Code § 11420.30 (added). Confidentiality and admissibility of
ADR communications

Comment. The policy of Section 11420.30 is not to restrict access to
information but to encourage dispute resolution.

Subdivision (a) is analogous to Evidence Code Section 1152.5(a) (media-
tion).

Subdivision (b) is drawn from Code of Civil Procedure Section 1141.25
(arbitration) and California Rules of Court 1616(c) (arbitration). Subdivi-
sion (b) protects confidentiality of a proposed decision in nonbinding
arbitration that is rejected by a party; it does not protect a decision accepted
by the parties in a nonbinding arbitration, nor does it protect an award in a
binding arbitration. See also Section 11425.20 (open hearings).
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Subdivision (c) is drawn from Evidence Code Section 703.5.
Subdivision (d) is drawn from Evidence Code Section 1152.5(a)(6).

Gov’t Code § 11425.10 (added). Administrative adjudication bill of
rights

Comment. Section 11425.10 specifies the minimum due process and
public interest requirements that must be satisfied in a hearing that is subject
to this chapter, including a hearing under Chapter 5 (formal hearing). See
Sections 11410.50 (application where formal hearing procedure required)
and 11501 (application of chapter).

Under subdivision (b), this section is self-executing -— it is part of the
governing procedure by which an agency conducts an adjudicative proceed-
ing whether or not regulations address the matter. The section does not,
however, override conflicting or inconsistent state statutes, or federal
statutes orregulations. Section 11415.20 (conflicting or inconsistent statute
controls). If the governing procedure includes regulations that are at
variance with the requirements of this section, it is desirable, but not
necessary, that the agency revise the regulations; the requirements of this
section apply regardless of the regulations. Conforming regulations may be
adopted by a simplified procedure under the ralemaking provisions of the
Administrative Procedure Act pursuant to 1 California Code of Regulations
Section 100. Nothing in this section precludes the agency from adopting
additional or more extensive requirements than those prescribed by this
section.

Subdivision (a)(1), providing a person the opportunity to present and
rebut evidence, is subject to reasonable control and limitation by the agency
conducting the hearing, including the manner of presentation of evidence,
whether oral, written, or electronic, limitation on lengthy or repetitious
testimony or other evidence, and other controls or limitations appropriate to
the character of the hearing.

Subdivision (a)(2) requires only that the agency “make available” a copy
of the applicable hearing procedure. This requirement is subject to a rule of
reasonableness in the circumstances and does not necessarily require the
agency routinely to provide a copy to a person each time agency action is
directed to the person. The requirement may be satisfied, forexample, by the
agency’s offer to provide a copy on request.

Subdivision (a}9), relating to language assistance, is limited to agencies
listedin Sections 11018 (state agency not subject to Chapter 5)and 11435.15
(application of language assistance provisions).
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This section precludes only communications concerning the merits of an
issue in the proceeding while the proceeding is pending. It does not preclude,
for example, the agency head from directing the presiding officer to
elaborate portions of the proposed decision in the proceeding, from asking
the presiding officer for tapes of settlement discussions in the proceeding,
or from informing the presiding officer of an investigation concerning
disciplinary action involving the presiding officer arising out of the proceed-
ing.

References in this section to a “person or body to which the power to hear
or decide in the proceeding is delegated” mean a referral by the agency head
pursuant to legal authority vested in the agency head. Cf. Section 11405.40
& Comment (“agency head” defined).

Gov’t Code § 11440.50 (added). Intervention

Comment. Subdivision (a) of Section 11440.50 makes clear that this
section does not apply ﬁo a proceeding unless an agency has acted to make
it applicable. This section provides an optional means by which an agency
can provide for intervention. This section does not provide an exclusive
intervention procedure, and an agency may adopt other intervention rules or
may preclude intervention entirely, subject to due process limitations.

Subdivision (b)(1} is drawn from 1981 Model State APA § 4-209(a). It
provides that the presiding officer must grant the motion to intervene if a
party satisfies the standards of the section. Subdivision (b)(3) confers
standing on an applicant to intervene on demonstrating that the applicant’s
“legal rights, duties, privileges, or immunities will be substantially affected
by the proceeding.” This provision is not intended to permit intervention by
aperson such as a victim orinterest group whose legal rights are not affected
by the proceeding, but to permit intervention only by a person who has a
legal right entitled to protection by due process of law that will be substan-
tially impaired by the proceeding. Cf Horn v. County of Ventura, 24 Cal. 3d
605, 596 P.2d 1134, 156 Cal. Rptr. 718 (1979) (right to notice and hearing
if agency action will constitute substantial deprivation of property rights).
However, subdivision (b)(4) imposes the further limitation that the presid-
ing officer may grant the motion for intervention only on determining that
“the interests of justice and the orderly and prompt conduct of the proceed-
ing will not be impaired by allowing the intervention.” The presiding officer
is thus required to weigh the impactthat the proceeding will have onthe legal
rights of the applicant for intervention (subdivision (b)(3)) against the
interests of justice and the need for orderly and prompt proceedings
(subdivision (b)(4)).
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from planning staff in proceedings such as land use and environmental
matters.

Gov’t Code § 1143070 (added). Application of provisions to agency
head or other person

Comment. Under Section 11430.70, this article is applicable to the
agency head or other person or body to which the power to act is delegated.
For an additional lirnitation on communications between the presiding
officer and agency head, see Section 11430.80.

Section 11430.70 applies only in administrative adjudication proceed-
ings; it does not apply in rulemnaking proceedings. Cf. Sections 11405.20
(“adjudicative proceeding” defined); 11405.50 (“decision” defined). See
also Sections 11400 (administrative adjudication provisions); 11410.10
(application of chapter). While subdivision (b) permits ex parte communi-
cations to the agency head in an individualized ratemaking proceeding, it
does not require an agency head to accept ex parte cornmunications.
Moreover, an agency may provide greater limitations on acceptance of ex
parte communications than would be permitted by this provision. See
Section 11425.10(b} & Comment (administrative adjudication bill of rights).

Gov’t Code § 11430.80 (added). Commumcatlons hetween presiding
officer and agency head

Comment. Section 11430.80 is a special apphcatlon of a provision of
former Section 11513.5(a), which precluded a presiding officer from
communicating with a person who presided in an’ earlier phase of the
proceeding. Section 11430.80 extends the ex parte communications limita-
tion of Section 11430.70 (application of provisions to agency head or other
person) to include communications with an agency or non-agency presiding
officer as well. This limitation does not apply where the presiding officer
does not issue a decision to the parties, but merely prepares a recommended
decision for the agency head or other perscm or body to which the power to
decide is delegated.

This section enforces the general principle that the presiding officer
should not be an advocate for the proposed decision to the agency head,
including a person or body to which the power to act is delegated. See
Section 11405.40 (“agency head” defined). The decision of the agency head
should be based on the record and not on off-the-record discussions from
which the parties are excluded. Nothing in this section restricts on-the-
record comnmunications between the presiding officer and the agency head.
Section 11430.10(b).
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Gov’t Code § 11425.40 (added). Disqualification of presiding officer
for bias, prejudice, or interest

Comment. Section 11425.40 applies in all administrative adjudications
subject to this chapter, including a hearing under Chapter 5 (formal hearing).
See Sections 11410.50 (application where formal hearing procedure re-
quired) and 11501 (application of chapter). It supersedes a provision
formerly found in Section 11512(c) (disqualification of presiding officer in
formal hearing). Section 11425.40 applies whether the presiding officer
serves alone or with others. For separation of functions requirements, see
Section 11425.30.

Subdivision (a) is drawn from 1981 Model State APA § 4-202(b).

Subdivision (b) is drawn from Code of Civil Procedure Section 170.2
(disqualification of judges). Although subdivision (b)(2) provides that, as a
general principle, expression of a view on a legal, factual, or policy issue in
the proceeding is not in itself bias, prejudice, or interest under Section
11425.40, expression of a view could be a basis for disqualification in
conjunction with other acts of the presiding officer. Moreover, expression
of a view concerning the particular proceeding before the presiding officer
could be grounds for disqualification, and disqualification in such a situation
might also occur under Section 11425.30 (neutrality of presiding officer).

Subdivision (d) adds authority for an agency to allow for peremptory
challenge of the presiding officer. This is consistent with existing practice
in some agencies. See, e.g., 8 Cal. Code Reg. § 10453 (Workers” Compen-
sation Appeals Board). In the case of a proceeding conducted under Chapter
5 (formal hearing procedure) by an administrative law judge employed by
the Office of Administrative Hearings, this provision authorizes the Office
of Administrative Hearings, and not the agency for which the Office of
Administrative Hearings is conducting the proceeding, to provide for
peremptory challenge of the administrative law judge.

Gov’t Code § 11430.10 (added). Ex parte communications prohibited

Comment. Section 11430.10 is drawn from former Section 11513.5(a)
and (b). See also 1981 Model State APA § 4-213(a), (c). This provision also
applies to the agency head, or other person or body to which the power to
hear or decide is delegated. See Section 11430.70 (application of provisions
to agency head or other person). For exceptions to this section, see Sections
11430.20 (permissible ex parte communications generally) and 11430.30
(permissible ex parte communications from agency personnel).

The reference to an “interested person outside the agency” replaces the
former reference to a “person who has a direct or indirect interest in the
outcome of the proceeding,” and is drawn from federal law. See Federal
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APA § 557(d)(1)(A) (1988); see also Professional Air Traffic Controllers
Org. v. Federal Labor Relations Auth., 685 F.2d 547, 562 (D.C. Cir. 1982)
(construing the federal standard to include person with an interest beyond
that of a member of the general public).

Where the agency conducting the hearing is not a party to the proceeding,
the presiding officer may consult with other agency personnel. The ex parte
communications prohibition only applies as between the presiding officer
and parties and other interested persons, not as between the presiding officer
and disinterested personnel of a non-party agency conducting the hearing.
However, the presiding officer may not consult with the agency head.
Section 11430.80 (communications between presiding officer and agency
head).

While this section precludes an adversary from communicating with the
presiding officer, it does not preclude the presiding officer from communi-
cating with an adversary. This reverses a provision of former Section
11513.5(a). Thus it would not prohibit an agency head from communicating
to an adversary that a particular case should be settled or dismissed.
However, a presiding officer should give assistance or advice with caution,
since there may be an appearance of unfairness if assistance or advice is
given to some parties but not others.

Nothing in this section limits the authority of the presiding officer to
conduct an in camera examination of proffered evidence. Cf. Section
11507.7(d)-(e).

Subdivision (c) defines the pendency of a proceeding to include any
period between the time an application for a hearing is made and the time the
agency's pleading is issued. Treatment of communications made to a person
during pendency of the proceeding but before the person becomes presiding
officer is dealt with in Section 11430.40 (prior ex parte communication).

Gov't Code § 11430.30 (added). Permissible ex parte communica-
tions from agency personnel

Comment. The exceptions tothe prohibition on ex parte communications
provided in Section 11430.30 are most likely to be useful in hearings where
the presiding officer is employed by an agency that is a party. This provision
also applies to the agency head, or other person or body to which the power
to hear or decide is delegated. See Section 11430.70 (application of
provisions to agency head or other person).

This article does not limit on-the-record communications between agency
personnel and the presiding officer. Section 11430.10(b) {(ex parte commu-
nications prohibited). Only advice or assistance given outside the hearing is
prohibited.
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The first sentence of subdivision (a) is drawn from 1981 Model State APA
§ 4-214(a)-(b). The second sentence is drawn from 1981 Model State APA
§ 4-213(b). Under this provision, a person has “served” in any of the
capacities mentioned if the person has personally carried out the function,
and not merely supervised or been organizationally connected with a person
who has personally carried out the function. The limitation is intended to
apply to substantial involvement in a case by a person, and not merely
marginal or trivial participation. The sort of participation intended to be
disqualifying is meaningful participation that is likely to affect an individual
with a commitment to a particular result in the case. Thus a person who
merely participated in a preliminary determination in an adjudicative
proceeding or its pre-adjudicative stage would ordinarily be able to assist or
advise the presiding officer in the proceeding. Cf. Section 11425.30 (neu-
trality of presiding officer). For this reason also, a staff member who plays
a meaningful but neutral role without becoming an adversary would not be
barred by this section.

This provision is not limited to agency personnel, but includes partici-
pants in the proceeding not employed by the agency. A deputy attorney
general who prosecuted the case at the administrative trial level, for
example, would be precluded from advising the agency head or other person
delegated the power to hear or decide at the final decision level, except with
respect to settlement matters. Subdivision (b).

Subdivision (b), permitting an investigator, prosecutor, or advocate to
advise the presiding officer regarding a settlement proposal, is limited to
advice in support of the proposed settlement; the insider may not use the
opportunity to argue against a previously agreed-to settlement. Cf. Alhambra
Teachers Ass’'n CTA/NEA v. Alhambra City and High Sch. Dists. (1986),
PERB Decision No. 560. Insider access is permitted here in furtherance of
public policy favoring settlement, and because of the consonance of interest
of the parties in this situation.

Subdivision (c) applies to nonprosecutorial types of administrative adju-
dications, such as power plant siting, land use decisions, and proceedings
allocating water or setting water quality protection or instream flow require-
ments. The provision recognizes that the length and complexity of many
cases of this type may as a practical matter make it impossible for an agency
to adhere to the restrictions of this article, given limited staffing and
personnel. Subdivision (c)}(1) recognizes that such an adjudication may
require advice from a person with special technical knowledge whose
advice would not otherwise be available to the presiding officer under
standard doctrine. Subdivision (¢)(2) recognizes the need for policy advice




