#L-602 December 1, 1988

STATE OF CALIFORNIA

California Law Revigsion Commission

ATIVE RECOMMERDATIO

relating to

120-HOOR SURVIVAL TO BY TRYESTACY

December 1988

This tentative recommendation is being distributed so¢ that
interested persons will be advised of the Commission’s tentative
conclusicns and can make their views known to the Commission. Any
comments sent to the Commission will be a part of the public record and
will be considered at a public meeting when the Commission determines
the provisions it will include in legislation the Commission plans to
recommend (o the Legislature in 1989. It is just as important ¢to
advise the Commission that you approve the tentative recommendation as
it is to advise the Commission that you believe revisions should be
made in the tentative recommendation.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE RECEIVED BY
THE COMMISSION ROT LATER THAN JANDARY 10, 1989.

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence., thig
tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.
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LETTER OF TRANSMITTAL

This recommendation proposes to enact the Uniform Probate Code
requirement that a potential helr must live at least 120 hours longer
than a decedent who dies without a will in corder te inherit property
from that decedent. This is to provide a more just result where a
husband and wife each have children cf a prior marriage and are both
killed in an accident.

Without the 120-hour survival rule, if one spouse survives the
other by a fraction of a second, that spouse's children will inherit
all the community property and a disproportionate share of the separate
property. With the 120-hour survival rule, the separate property of
each spouse and half the community property passes to that spouse's
heirs, a result more consistent with what the spouses probably would
have wanted.
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TENTATIVE RECOMMENDATION

relating to
120-HOUR SURVIVAL TO TAKE BY INTESTACY

If a husband and wife each have children of a prior marriage and
are killed in an accident, the property each child will take by
intestate succession depends on which spouse died first.

The following examples 1illustrate how existing California law
operates In a relatively simple case. Assume that the husband has
three children by a former marrlage and that the wife has one child by
a former marriage. Assume that they have §500,000 of community
property, that the husband has $300,000 of separate property, and that
the wife has $100,000 of separate property.

Example 1, Intestate succession rule——wife survives husband
by five minutes, Wife inherits from husband his half of the

commmity property ($250,000)1 and one-third of his separate
property ($100,000).2 Wife dies. Her child receives
$700,000, consisting of the following:

(1) All of the community property ($500,000) (the
wife's half and the half she inherited from her husband).

(2) All of the wife's separate property ($100,000).

(3) The share of the husband's separate property
inherited by the wife ($100,000).

The three children of the husband each receive
$66,666.67 (a one-third share of $200,000, the portion of the
husband's separate property not passing to the wife).

l. FProb. Code § 6401{a).

2. FProb. Code § 6401{(c){(3){A).







