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November 30, 2017
Barbara S. Gaal, Esq.
California Law Revision Commission
4000 Middlefield Road, Suite D2
Palo Alto, CA 94303
In re: Mediation Confidentiality
Dear Ms. Gaal:
In its November 29 letter, the Judicial Council states that it is “disappointed” with the Commission’s
work on mediation confidentiality. This statement has it completely backward. It is the Commission
which should be disappointed with the work of the Judicial Council.
The Judicial Council’s eleventh‐hour, November 29 letter just gets it wrong.
Here is the fundamental reality with which neither the mediation establishment, nor any of its elite
confederates, has effectively dealt: Those who speak against amending California’s mediation
confidentiality law to protect consumers have not a shred of evidence that California's current law is
necessary for mediation to flourish, or even to exist at all. They have assertions, they have theories,
they have questions. Those are no basis to deprive consumers of rights. Where are the proofs, the
facts, the answers? After all this time, there is still nothing. One would think that with so many
jurisdictions having so many standards of confidentiality or privilege for so many years, there would be
some evidence somewhere that lesser standards of confidentiality cause some problems – if, in fact,
that is the case. But there is no such evidence. The Judicial Council's latest effort might be described, to
use Professor Alan Dershowitz's term, as "remarkable."
Indeed, the evidence of problems comes from here in California, where consumers in cases such as
Cassel and Wimsatt state facts sufficient to constitute claims of legal malpractice, but can’t get a hearing
on the merits.
The Judicial Council’s November 29 letter has two purported responses to these realities. The first
deserves sanction. The second should just be dismissed as falderal.
First, at the top of page 2 of its November 29 letter, the Judicial Council states that “The Commission’s
own tentative recommendation indicates, however, that it would be inappropriate to draw such
conclusions from the fact that mediation takes place in these other jurisdictions.”
The Commission’s tentative recommendation indicates no such thing. The Commission’s tentative
recommendation is that California law should change, based on a well‐developed record. The
“indication” to which the Judicial Council refers is the staff’s commentary on the tentative
recommendation. The staff’s commentary is curiously bereft of examples of problems with the
confidentiality or privilege standards of other jurisdictions. There’s a difference between the
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Commission’s tentative recommendation and the staff’s commentary. The Judicial Council should know
that difference.
Second, later in that same paragraph on page 2, the Judicial Council “note(s) that the Commission was
not able to examine any empirical evidence on the impact of reducing the confidentiality of mediation
communications in a manner similar to that embodied in the Commission’s tentative recommendation
because it was not able to identify any other jurisdiction that has made such a change.” (Italics mine.)
In other words, the Judicial Council fears that the tentative recommendation will plummet California
into a dark abyss of “settle‐and‐sue” claims because we would be going into the uncharted waters of
going from a more‐restrictive to a less‐restrictive standard of mediation confidentiality.
The odds are against it.
The mediation establishment and its confederates have been making this assertion for years. They have
had ample time to furnish proof. To date, they have offered zero evidence, from any corner of Western
Civilization, that any jurisdiction, under any set of circumstances, ever, has suffered the feared “settle‐
and‐sue” deluge. There’s no evidence to support the assertion that it could happen to us now.
Moreover, in the Stone Age when we Californians had only Evidence Code sections 1152 and 1154 to
protect confidentiality, we didn’t have a deluge of “settle‐and‐sue” claims, either. Or at least there is no
evidence that we did. And, in the history leading up to the adoption of the current confidentiality
statute, the pitch was not that we needed a new law to stem the “settle‐and‐sue” tide. That’s because
there was no such tide then, and there is zero evidence to support the assertion that there would be any
such tide if the Commission’s tentative recommendation becomes law now.
Respectfully submitted,

Jeff Kichaven
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