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Study K-402 November 29, 2017 

First Supplement to Memorandum 2017-62 

Relationship Between Mediation Confidentiality and Attorney Malpractice 
and Other Misconduct: Public Comment 

The Commission1 just received a new letter from the Chair of the Civil and 
Small Claims Advisory Committee of the Judicial Council. The letter is attached 
as an Exhibit. 

The committee “was very disappointed to learn of the Commission’s decision 
to proceed with the general approach reflected in its tentative recommendation 
despite the considerable, multi-faceted opposition to this approach expressed by 
both organizations and individuals from a wide variety of viewpoints.”2 The 
committee elaborates on why its members “unanimously voted to oppose that 
recommendation based on the conclusion that implementing the statutory 
changes proposed in that recommendation would likely benefit few people while 
possibly harming many.”3 

The committee “acknowledges that this potential harm would be reduced if 
the Commission were to narrow its recommended exception … to focus 
exclusively on attorney disciplinary proceedings and possibly State Bar fee 
arbitrations ….”4 According to the committee, that “is primarily because there 
would be far fewer cases in which mediation communications might actually be 
disclosed.”5 More specifically, “if the proposed exception … were limited to State 
Bar disciplinary proceedings, mediation communications would likely become 
public in only a few cases in which serious attorney misconduct may have 
occurred.”6 

                                                
 1. Any California Law Revision Commission document referred to in this memorandum can 
be obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 

The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
However, comments that are received less than five business days prior to a Commission 
meeting may be presented without staff analysis. 
 2. Exhibit p. 1. 
 3. Exhibit pp. 1-2, 3. 
 4. Id. 
 5. Exhibit pp. 2-3. 
 6. Id. 
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The committee cautions, however, that “[n]arrowing the exception in this 
way would not eliminate the potential harm ….”7 In particular, the committee 
points out that disputants contemplating mediation “would still have less 
assurance in advance that their communications will be confidential and more 
risk that they will be required to participate in interviews with State Bar 
investigators or be called to testify in a subsequent proceeding as a result of 
participating in mediation.”8 The committee believes this could discourage some 
disputants from mediating and cause others to be less candid when mediating.9 
Consequently, the committee’s position is that “even in this narrowed form, the 
potential risks of making these statutory changes outweigh the potential 
benefits.”10 

The committee closes by again urging the Commission to reconsider its policy 
choice, which deviates from the views expressed in “the vast majority of the 
comments that the Commission has received on its tentative recommendation.”11 
The committee believes the Commission’s “time and effort was well-spent 
regardless of whether the Commission recommends a change in the current 
mediation confidentiality laws ….”12 It explains: 

The Commission has done a great service by gathering and 
analyzing all the available information relevant to this topic, 
identifying the gaps in available empirical information, clearly 
laying out the competing policy interests at stake, and soliciting 
public input on a variety of policy approaches to this issue. All of 
this has enabled a more informed and robust discussion of this 
issue.13 

Respectfully submitted,  

Barbara Gaal 
Chief Deputy Counsel 

                                                
 7. Exhibit p. 3. 
 8. Id. 
 9. Id. 
 10. Id. 
 11. Exhibit p. 3. 
 12. Id. 
 13. Id. 
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