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Community-based mediation programs often run on “shoe-string” budgets with the help
of numerous volunteer mediators. These volunteers consist of attorneys, judges, and
other Samaritans that wish to serve the community. If subjected to subpoenas and
possible court proceedings, citizens who would otherwise volunteer may not do so.

Therefore, the Los Angeles County Department of Consumer and Business Affairs stands
against the proposed exception to mediation confidentiality and community-based
mediation.

Best Regards,
—THLaa r'j"—J ,r"%.f‘tﬁ.r e
o)

Maritza Gutierrez
Dispute Resolution Program Manager
Department of Consumer and Business Affairs
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i) APFM

ACARDEMY OF FROFESSIONAL FAMILY MEDIATORS

Barbara S. Gaal, Esq.

Chief Deputy Counsel

California Law Revision Commission
4000 Middlefield Rd., Room 0-1
Palo Alto, CA 94303

Re: Study K-402
Dear Ms. Gaal,

The Academy of Professional Family Mediators (APFM) is the premier national
organization of Professional Family Mediators and is the successor to the former
Academy of Family Mediators founded in the late 1970s. These organizations formed
to assist clients to work outside of the constraints and procedural limitations of the court-
based adversarial system. As an organization, APFM has established standards of
practice for family mediators, while also supporting the teaching, training, and skKill
development of mediators, and to increase public awareness of mediation, specifically
those families in transition. Professional Family Mediators focus on client-centered
services that allow their clients to achieve mutually beneficial resolution of their issues
in a way that minimizes conflict that is so damaging to children. This is who we are.

As an organization, and on behalf of our California members, APFM strongly opposes
the proposed language change to the Evidence Code that is currently being considered,
for the following reasons:

1) One of the major accelerants toward litigation is the failure of divorcing couples to
communicate effectively with one another. Although these clients will universally
proclaim how important their children are to them, and how much they want to protect
their children from harm, those commitments fall by the wayside in the context of the
parental relationship disputes. Litigation expands this rift in communication, whereas
mediation narrows it and, in many cases, closes it altogether.

2), Litigation, as a process, is fraught with gamesmanship, riddled with attacks to
invalidate the credibility of each of the parties, and results in exacerbating the mistrust
between the parties. Mediation educates the clients to the fact that full disclosure and
full examination of the issues and options for resolution will greatly enhance and expand
the value of the settlement that can be achieved by their working together. Ciritical to
these considerations is the bedrock principle embedded in the Evidence Code, that
mediation is protected with a cloak of confidentiality. At the 2016 annual conference of
the national Academy of Professional Family Mediators, a plenary speaker, who was an
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expert in analytics, revealed that Google searches indicate that the one word which
characterized the greatest number of searches in mediation was “confidentiality”. This
is the single most important concern of clients electing to participate in a mediated
process to resolve their issues.

3) Everything in life comes at a cost. The goals or perceived benefits of the proposed
law revision comes at an enormous cost to the future success of mediation as a
profession and as an alternative to litigation. The greater good of encouraging and
empowering clients to work out their own best agreements, with the help and guidance
of trained professionals, mandates that the confidentiality of the process be preserved.
This ensures the single most desired characteristic of the process for clients who seek
the benefits it brings to their children and to their own custom-designed outcome.

The Academy of Professional Family Mediators, strongly urges the Law Revision
Commission to reject the proposed change regarding confidentiality.

Respectfully submitted,
/s/ Stacey H. Langenbahn, J.D.

President of the Academy of Professional
Family Mediators

3600 American Blvd. West, Suite 105
Minneapolis, MN 55431

+1 952-222-8048

www.APFMnet.org
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In the now 20 years or more since California’s statute protecting mediation confidentiality
became effective, only a handful of claims that mediation confidentiality prevented clients from pursuing
claims against lawyers for malpractice in connection with mediation have resulted in appellate decisions.
All of these cases were decided at the pleading level, not after a trial, so their records do not show any
evidence that malpractice actually occurred. Anecdotal evidence of other such situations has been
presented to the Commission. No hard data exists, but the overall number of cases in which mediation
confidentiality has affected lawyer malpractice disputes must be insignificant in proportion to the number
of mediations conducted. Moreover, the Commission has not heard presentations from both sides in the
instances in which it heard anecdotal evidence. This one-sided evidentiary situation should not be a basis
for a decision that claims of lawyer malpractice in connection with mediation occur often enough to
justify a substantial exception to the important concept of mediation confidentiality.

The CDRC concedes that mediations will continue even if exceptions to mediation confidentiality
are created as proposed in the recommendation circulated for public comment. However, if the
Commission creates any exception to mediation confidentiality, the Commissioners need to recognize that
the result will be to make mediation less useful and more expensive as a process for resolving disputes.
Exceptions to mediation confidentiality will deter some parties from agreeing to mediation and will result
in some cases not settling in mediation that otherwise would. Even in the present environment, parties are
reluctant to reveal information crucial to the settlement of a case that may prejudice their litigation
positions, and mediators must devote significant effort to persuading parties to be candid. With statutory
exceptions to mediation confidentiality, parties will be more cautious in drafting and sharing mediation
statements, and mediators will need to devote increased time and effort to persuading reluctant parties to
share crucial information needed to get to the core of a dispute and establish a foundation for negotiating
settlement. Time is money, and the more time mediators are required to devote to this effort, the more
time lawyers and parties also are required to spend in any mediation conference.

If the Commission creates any exception to mediation confidentiality, the Commissioners also
need to recognize that such action will increase the burden on the already stressed court system in three
ways.

For one, there is likely to be an increase in claims of lawyer malpractice, even if there is no
increase in meritorious cases. Parties tend to have unrealistic expectations about the outcome of
litigation, and a party who is persuaded to settle on realistic terms in mediation, but who, as is often the
case, is unable to accept responsibility for their agreement, would now be free to try imposing
responsibility on its lawver.

Secondly, the cases that would be deterred from going to mediation and the cases that would not
settle in mediation because of exceptions to mediation confidentiality would remain in the courts.

And finally, the courts would be confronted with disputes over whether proposed evidence was or
was not admissible pursuant to an exception to mediation confidentiality.

For all of the foregoing reasons, the CDRC urges the Commissioners to reflect on the decision
making process that has led them to the proposal that has been circulated for public comment, to consider
the consequences of creating any exception to mediation confidentiality and to decide not to recommend
legislation that would create any new exception to mediation confidentiality.

EX 16



Page 3

An alternative proposal

If the Commission decides to recommend legislation to allay public concern about mediation
confidentiality immunizing lawyers from claims of malpractice in connection with mediation, then the
CDRC urges the creation of the narrowest available exception be recommended. This would be in the
form of legislation like AB2025 introduced in 2012 that would have limited the exception from
confidentiality by making only mediation communications between a lawyer and client admissible in a
legal malpractice case involving the lawyer or a State Bar disciplinary proceeding based on professional
negligence and would only involve the malpractice plaintiff, not other parties to the mediation.

Comments specifically concerning the tentative recommendation

If further consideration is to be given to the legislation proposed in the tentative recommendation,
the CDRC believes the following modifications should be made.

1. The word “requirement” in line 9 on page 145 does not fit. It should be changed to
“obligation.”

2. Disputes between lawyers and clients concerning fees or costs or both often do not involve
issues of lawyer malpractice. Arbitrators in mandatory fee arbitrations pursuant to Article 13 of Chapter
4 beginning with Section 6200 of the Business & Professions Code are to determine the reasonable value
of services provided by the lawyer to the client involved and may consider claims of lawyer malpractice
only to the extent they bear on reasonable value. Thus, the period at the end of proposed section
1120.5(2)(2)(C) on line 20 of page 145 should be deleted and the following clause should be added: “,
provided the dispute raises an issue of malpractice by the lawyer.”

3. The CDRC agrees with the concern described in the comments on lines 23-31 of page 146
that participants in mediation who are not involved in a malpractice dispute should have an opportunity to
seek a protective order or oppose an overbroad discovery request before evidence involving them is
sought. However, CDRC believes that a provision requiring that notice be given to such third party
participants at the outset of a case involving a malpractice claim is premature.

Third party participants in mediation expect that by settling a dispute they have made peace.
Their lives should not be disturbed unnecessarily. Even if a malpractice claim alleges mediation-related
conduct, the case might well go away before there is any occasion to seek evidence from or about third
party participants. Premature notice would unduly alarm them and be inconsistent with their interest in
having achieved peace as the result of mediation. Moreover, the phrase “filing a complaint or cross-
complaint”™ does not address the situation in which a malpractice dispute is the subject of arbitration, not
litigation.

For all of the foregoing reasons, the CDRC believes proposed Section 1120.5(d) should be
revised to delete the requirement for giving notice at the time of filing and instead to require that, before a
party to a malpractice dispute may seek discovery from or offer evidence about or from a third party
participant that would otherwise be protected by mediation confidentiality, the party must serve notice
upon the third party participant and the third party participant must be afforded a reasonable opportunity
to take steps to prevent improper disclosure of the mediation communications involved.
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4. To forestall any judicial expansion of the exceptions to confidentiality, CDRC urges that the
two sentences on lines 9-12 of page 146 be shifted from the proposed comments and inserted into the
proposed legislation as Section 1120.5(a)(2)(D).

5. Finally, CDRC supports Section 1120.5(f). Incompetency to testify is crucial to mediator
neutrality, which is the foundation upon which the utility of involving a mediator in efforts to resolve
disputes is based.

Conﬁdentiélity has proved its value to helping parties resolve disputes, make peace, restore
relations, and relieve court burdens in California through mediation for the past 20 years or more. Efforts
to reduce its value should be approached with caution.

Very truly yours, avs

Co F ’ I !

e Loy e N
Charles Pereyra—Su’é(ez /

President /
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Family Law Section

LAC BA Los Angeles County Bar Association
1055 West 7th Street, Suite 2700 © Los Angeles, CA 90017-2553

Tel:
213.627.2727

Fax:
213.833.6717

www.lacba.org

August 9, 2017

VIA Email and U.S. Mail

Barbara S. Gaal, Chief Deputy Counsel
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303-4739
bgaal(@clrc.ca.gov

Re:  Opposition to the proposed Exception to Mediation Confidentiality
(proposed Ev. Code sec 1120.5), by the Family Law Executive
Committee of the Los Angeles County Bar Association

Dear Ms. Gaal,

The Los Angeles County Bar Association (LACBA) was founded in 1878 and is
one of the largest voluntary bar associations in the country, with over 20,000
members. The Family Law Executive Committee oversees the Family Law
Section of LACBA. We provide educational programs, networking, pro bono
services, informational resources and public service, to name a few of our
activities.

I am writing on behalf of the LACBA Family Law Executive Committee to voice
our unanimous opposition to any exception to the absolute mediation
confidentiality presently provided by Evidence Code secs. 1119 et seq.

Absolute confidentiality in mediation and pre-mediation planning is essential to
promote the necessary candor in mediation that leads to successful settlements.
As stated by our Appellate Court, the amount of a compromise is often "an
educated guess of the amount that can be recovered at trial and what the opponent
was willing to pay or accept".(Namikas v Miller (2014) 225 CA 4" 1574, 1583).

Creating an exception to mediation confidentiality for alleged attorney
malpractice will, in our opinion, end family law mediation as we know it.
Attorneys will be loath to make recommendations of compromise at their peril.
Most family law clients are unhappy about their family situation, and an unhappy
party to a settlement often suffers buyer's remorse. This proposed exception to
mediation confidentiality is a recipe for financial disaster, not just for the parties
involved and mediation attorneys, but for the court system which will necessarily
be required to handle the burgeoning case load that was once served successfully
by a mediation settlement.
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Barbara S. Gaal
August 9, 2017
Page 2

We recommend that actual figures and statistics be collected and published by the
CLRC, to determine whether there is, in fact, a problem with attorney malpractice
in the mediation context, that would justify such a complete change to mediation
confidentiality. We believe that the issue of "alleged attorney malpractice" in the
mediation setting, when properly evaluated, will not

demonstrate a true malpractice "problem" that justifies such a complete, system
wide change that would have disastrous chilling effects on our mediation system.

We think this action is not just unwise, but detrimental to our family law courts.
It will have the unintended consequence of a huge financial impact on our courts,
already limited by staggering budget shortfalls, causing further delay in obtaining
justice for family law litigants.

Very truly your

Joggph P. Spirito, Jr., Chair,
Family Law Section, LACBA
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EMAIL FROM CHRISTOPHER WELCH, CENTER
FOR CONFLICT RESOLUTION (9/1/17)

Re: California Law Revision — Confidentiality

Hello Barbara and Committee,

The Center for Conflict Resolution is a 501 (c) 3 non-profit that is based in Los Angeles
County, primarily funded by two DRPA grants. One for the community and one for Day-
of-Hearing in the Los Angeles County court. Last year our organization mediated roughly
2900 cases. These almost entirely took place during the day-of-hearing with
unrepresented litigants. The cases were primarily in Small Claims, Civil Harassment, and
Unlawful Detainer jurisdictions and performed by volunteer mediators.

Most of our workload deals with the pro se/pro per clientele. Some of the UD and Civil
Harassment cases of course have representation, but Small Claims hearings, do not allow
representation by counsel during the court process. An expanding part of our workload is
also working with individuals in the community. Resolving cases before their trial date,
and ultimately working with parties before they ever file a case in the first place. A true
goal for any community mediation organization when trying to bring peace in to the
community.

Where does that leave our organization when it comes to an opinion about the revisions
to confidentially? Well, it could have a major impact in the areas where we service
constituents that do have counsel/representation. Each mediation would carry the
potential that our organization would be brought in to a legal or adjudicative setting
where potential documents or testimony would have to be given. This would prove
potentially burdensome to the organization over time.

Our main concerns organizationally are that of exposure of time and liability. Even
though we might serve 95% of the community that does not have counsel, the burden will
remain on our organization to prove to malpractice insurance providers that we either
have zero and/or limited exposure to attorneys in the process. The insurance premiums
will potentially go up for all mediators in California after this is passed/approved.
Mediators and mediation organizations will potentially be ‘active’ in the arena of
testimony and discovery to the extent that everyday duties of the job will be put to a halt
when an attorney complaint is filed and that attorney wants to serve the organization for
records and potentially serve the mediator (or volunteer in our case) for testimony. There
also is a fear, founded or unfounded, that finding potential malpractice coverage for a
large community organization that has exposure to close to 3,000 cases will increase
exponentially. The organization will be lumped in with these newly created professional
mediator exposures even though our primary organization focus will remain the
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unrepresented litigants. The underwriter might still require we pay a larger premium
comparable to all mediators if we are not able to point to a carve out or an exception.

The concern of the unrepresented litigants in mediation are extremely important.
Separately a regulated system might need to be put in place to listen to those concerns
and respond accordingly. Organizationally, we just wanted to make it aware, if it has not
already been stated, that for many Community Mediation organizations throughout the
State, each organization will have to deeply consider whether or not they can service any
case where representation of litigants is present. As administrators of community
programs our budgets and time are already stretched so thin that the scope of service
might have to be limited in order to respond to the outlying exposures.

Thank you,

Christopher Welch

Executive Director

Center for Conflict Resolution
7806 Reseda Blvd.

Reseda, CA 91335
818.705.1090
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EMAIL FROM ALECIA ALLISON-THOMAS (8/29/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Alecia Allison-Thomas
Permanency Planning Mediator
Consortium for Children
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EMAIL FROM BARBARA ANSCHER (8/25/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Barbara M. Anscher

Arbitration and Mediation Services

Phone: (510) 387-4490; Fax: (510) 540-5937

EX 24



EMAIL FROM COURTNEY BENNETT (8/25/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Courtney Bennett

Permanency Planning Mediator
Consortium for Children
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EMAIL FROM LUIS BU (8/31/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Luis Bu

Permanency Planning Mediator
Consortium for Children
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EMAIL FROM DEBBIE CATZ (8/26/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Deborah R. Catz, M.S.W.
Permanency Planning Mediator
Consortium for Children
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EMAIL FROM PATTY CHO (8/29/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Patty Cho

Permanency Planning Mediator
Consortium for Children
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EMAIL FROM AMY COHEN (8/29/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Amy S. Cohen

Permanency Planning Mediator

Consortium for Children, 1.415.506.8963, amycohen339@gmail.com
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EMAIL FROM BRIGITTE DUTIL (8/29/17)

Re: Mediation Confidentiality and Study K-402

Dear Chairperson Lee, Commissioners, and Staff,

I would like to express my opposition to the California Law Revision Commission’s draft
legislation regarding exceptions to mediation confidentiality. I am a Mediator with the
Consortium for Children and our program works with 48 California Counties and their
child welfare systems.

Mediation confidentiality is essential to effective and successful mediation, especially for
the families in the child welfare system. The confidentiality currently enjoyed by all
parties to a mediation (in my case Birth Parents, Prospective Adoptive Parents, Foster
Parents, Relatives and Siblings) provides a safe environment to talk about the future of
the child being placed for adoption and provide for safe and well thought out contact
plans for the child and the families involved. With the possibility of legal action and
parties being taken to court to testify, this “best practice” child welfare program will be
irretrievably damaged if the current predictable confidentiality is weakened.

Doing away with that confidentiality through the proposed law revision would create
circumstances that will be discouraging for adoptive parents, traumatic for families of
origin, and extremely expensive for the legal system, as our mediation program currently
results in substantial savings to the Courts and Social Services by preventing costly
contested hearings and appeals.

That being said, I fully agree that a client should be able to pursue redress in the event of
attorney malpractice. If an exception to confidentiality is established, I suggest the law
should be narrowly tailored as depicted in the Conference of California Bar Association’s
original proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation
that would make admissible mediation “communications directly between the client and
his or her attorney only,” not all mediation communications among all other parties and
the mediator. If an exception is made to address potential attorney malpractice in
mediation, this would be the best way, in my opinion, to address that issue while
continuing to protect and foster frank discussions in mediation, an essential prerequisite
to the settlement of disputes and the betterment of the children and families I serve.

Thank you for the opportunity to provide my input. Please let me know if you have any
questions.

Sincerely,

Brigitte Dutil

Permanency Planning Mediator
Consortium for Children
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