CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study R-100 July 21, 2017

Memorandum 2017-38

Fish and Game Law: Tentative Recommendation Part 3

In this study, the Commission! is developing a proposed recodification of the
Fish and Game Code. In its prior work in the study, the Commission has released
two tentative recommendations.

The first (“Part 1”) contains the following divisions of a proposed Fish and
Wildlife Code:

Division 1. General Provisions

Division 2. Administration

Division 3. Law Enforcement

Division 4. Inter-Jurisdictional Compacts
Division 5. Native American Tribes [Reserved]

The second (“Part 2”) contains the following divisions:

Division 6. Hunting, Trapping, and Fishing Generally

Division 7. Wildlife Propagation, Domestication, and Possession
Division 8. Birds

Division 9. Mammals

Division 10. Fish

Division 11. Invertebrates

Division 12. Amphibians

Division 13. Reptiles

Division 14. Plants

This memorandum presents a staff draft of the third tentative
recommendation (“Part 3”), which contains the following divisions:
Division 15. Habitat Conservation and Enhancement

Division 16. Protected and Managed Areas
Division 17. Activities that Affect Wildlife

1. Any California Law Revision Commission document referred to in this memorandum can
be obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.
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Much of the material in the attached staff draft has already been presented to
the Commission as preliminary drafts. Memorandum 2017-17 presented
Divisions 15 and 16; Memorandum 2017-29 presented the first two parts of
Division 17.

The attached staff draft also includes material that has not previously been
presented to the Commission in a preliminary staff draft (Parts 3 through 6 of
Division 17). The Commission approved this expedited approach at its June
meeting.?

The new material is organized as follows:

Part 3. Pollution
Title 1. Water Pollution
Title 2. California Marine Resources Legacy Act
Title 3. Oil Sumps
Title 4. Finances

Part 4. Water Diversion, Obstruction, and Alteration
Title 1. Dams, Conduits, and Screens
Title 2. Diversion of Water From Streams
Title 3. Fish and Wildlife Protection and Conservation

Part 5. Mining
Title 1. Vacuum or Suction Dredging
Title 2. Mining Mitigation Plans
Title 3. Mining in Specific Areas

Part 6. Other Activities
Title 1. Forestry
Title 2. Activities That Affect Watering Places
Title 3. Airports

As usual, Notes in that new material request comment on specific drafting issues.
The Commission needs to decide whether to approve the attached draft, for

circulation as a tentative recommendation, with or without changes.

Respectfully submitted,

Brian Hebert
Executive Director

2. Minutes (June 2017), p. 6 (“The Commission directed the staff to include the remainder of the
Fish and Game Code in a draft of a ‘Part 3’ tentative recommendation, rather than presenting that
material first as a preliminary staff draft.”).
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The purpose of this tentative recommendation is to solicit public comment on the
Commission’s tentative conclusions. A comment submitted to the Commission will be
part of the public record. The Commission will consider the comment at a public meeting
when the Commission determines what, if any, recommendation it will make to the
Legislature. It is just as important to advise the Commission that you approve the
tentative recommendation as it is to advise the Commission that you believe revisions
should be made to it.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN December 15,2017.

The Commission will often substantially revise a proposal in response to comment it
receives. Thus, this tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.

California Law Revision Commission
c/o King Hall Law School
Davis, CA 95616
650-494-1335
<commission@clrc.ca.gov>



SUMMARY OF TENTATIVE
RECOMMENDATION

In 2010, the Secretary of the Resources Agency was directed to convene a
committee to develop and submit a “strategic vision” for the Fish and Game
Commission and the Department of Fish and Game (now the Department of Fish
and Wildlife). The resulting report recommended that the Law Revision
Commission be tasked with cleaning up the Fish and Game Code.

In response to that report, Senator Fran Pavley and Assembly Member Jared
Huffman (the Chairs of the Senate Natural Resources and Water Committee and
the Assembly Water, Parks, and Wildlife Committee at that time) requested that
the Commission conduct a comprehensive review and clean-up of the Fish and
Game Code, noting “the need for a comprehensive, thorough review and updating
of the Fish and Game Code, to identify obsolete, inconsistent or duplicative
sections, and to provide support for more readily understood and enforceable fish
and wildlife regulations.” Authority to conduct that study was granted by
concurrent resolution in 2012.

In order to achieve the greatest degree of improvement to the organization and
expression of the Fish and Game Code, the Commission decided to prepare a
recommendation that would repeal the existing code and replace it with a new Fish
and Wildlife Code. The new code would continue the substance of the former code
in a more user-friendly form, without making any significant substantive change to
the effect of existing law.

This tentative recommendation presents the third part of the proposed Fish and
Wildlife Code. It was prepared pursuant to Resolution Chapter 150 of the Statutes
of 2016.
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FISH AND WILDLIFE CODE

In 2010, the Secretary of the Resources Agency was directed to convene a
committee to develop and submit a “strategic vision” for the Fish and Game
Commission and the Department of Fish and Game (now the Department of Fish
and Wildlife).! The resulting report recommended, among other things, that the
Law Revision Commission be tasked with cleaning up the Fish and Game Code .2

In response to that recommendation, Senator Fran Pavley and Assembly
Member Jared Huffman (the Chairs of the Senate Natural Resources and Water
Committee and the Assembly Water, Parks, and Wildlife Committee at that time)
requested that the Commission conduct a comprehensive review and clean-up of
the Fish and Game Code, noting “the need for a comprehensive, thorough review
and updating of the Fish and Game Code, to identify obsolete, inconsistent or
duplicative sections, and to provide support for more readily understood and
enforceable fish and wildlife regulations.”® In 2012, the Legislature directed the
Commission to conduct the requested study:

[The] Legislature approves for study by the California Law Revision
Commission the new topic listed below:

Whether the Fish and Game Code and related statutory law should be revised to
improve its organization, clarify its meaning, resolve inconsistencies, eliminate
unnecessary or obsolete provisions, standardize terminology, clarify program
authority and funding sources, and make other minor improvements, without
making any significant substantive change to the effect of the law[.]*

In order to achieve the greatest degree of improvement to the organization and
expression of the Fish and Game Code, the Commission decided to prepare a
recommendation that would repeal the existing code and replace it with a new Fish
and Wildlife Code. The new code would continue the substance of the former code
in a more user-friendly form, without making any significant substantive change to
the effect of existing law.

This tentative recommendation presents “Part 3” of the proposed Fish and
Wildlife Code s It includes Divisions 15 through 17 of the proposed code:®

1. 2010 Cal. Stat. ch. 424.

2. See California Fish & Wildlife Strategic Vision, Recommendations for Enhancing the State’s Fish
and Wildlife Management Agencies, A13 (April 2012).

3. See Memorandum 2012-5, pp. 22-23.
4. 2012 Cal. Stat. res. ch. 108 (ACR 98 (Wagner)).

5. “Part 1” of the proposed Fish and Wildlife Code was approved by the Commission and circulated for
public comment in April 2017.

6. For ease of reference, the tentative recommendation also reprints Division 1 (“General Provisions”)
of the proposed Fish and Wildlife Code, which was included in Tentative Recommendation on Fish and
Wildlife Code Part 1 (Divisions 1-4) (April 2017).
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Division 15. Habitat Conservation and Enhancement
Division 16. Protected and Managed Areas
Division 17. Activities that Affect Wildlife

The general character and noteworthy features of the tentative recommendation
are discussed below.

STUDY OBJECTIVES

Improve Accessibility of the Law

The primary purpose of this study is to simplify and improve the organization
and expression of the Fish and Game Code, to make it more understandable and
useable, without making any significant substantive changes to the effect of that
law.

The Fish and Game Code needs to be understandable to non-experts. Many
laypeople take advantage of the wildlife resources of the state, for recreational or
commercial purposes. Those persons need to be able to understand the code in
order to comply with the law and avoid criminal liability. Ambiguity and
confusion do not promote the public policy goals that the Fish and Game Code
was designed to accomplish.

In addition, improvement of the clarity and organization of the Fish and Game
Code would facilitate the future development of the law, by making it easier for
the Legislature to assess the state of existing law and thereby avoid redundancy or
inconsistency in enacting new provisions.

Nonsubstantive Reform

The proposed law would improve the organizational clarity of the Fish and
Game Code, as intended. However, there is an important limit on the extent to
which the Commission can make that law clearer, simpler, or better organized. In
authorizing this study, the Legislature specifically prohibited any “significant
substantive change to the effect of the law.””

That limitation has been the controlling principle in the preparation of the
proposed law. The Commission has exercised care to ensure that the proposed law
would not result in any significant substantive change in outcome under the
affected statutes.

Specific measures taken by the Commission to avoid making any significant
substantive change in the law are described below.

Objective and Participatory Study Process
The Commission’s study process is well-suited to the development of a
nonsubstantive reform of the Fish and Game Code, for the following reasons:

7. Id.
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. The Commission is neutral and objective, with no special interest in the
subject of fish and game. The Commission has no motivation to introduce
significant substantive changes into fish and game law.

. The Commission has prior experience in drafting legislation to recodify
complex bodies of law without making any significant substantive change.?

. The Commission’s work is transparent. All materials are publicly
distributed. All deliberations are conducted at open public meetings.

. The Commission actively solicits input from affected interest groups.
Interim drafts of the proposed law are provided to those groups for review.
Any objection that a change would have a substantive effect is carefully
analyzed and addressed by the Commission.

. In proposing legislative reform, the Commission prepares a thorough
explanatory report that explains the purpose and effect of the proposed law,
and sets out a complete draft of the proposed legislation, with a detailed
table of contents and a table showing the disposition of every affected
section. This report facilitates public review of the proposed law.

Commission Comments

In preparing a recommendation, the Commission drafts an explanatory
“Comment” for every section that is added, amended, or repealed.® A Comment
indicates the derivation of a section and often explains its purpose, its relation to
other law, and potential issues concerning its meaning or application.

For the most part, the Comments in this tentative recommendation state
expressly, for each affected section, that the proposed law is not intended to make
any change to the substance of the affected provision. In the rare instance that a
minor substantive improvement is proposed, it is specifically identified as such.

On completion of a final recommendation, the full recommendation, including
the proposed legislation and the Comments, will be presented to the Legislature
and the Governor. If legislation is introduced to effectuate the proposed law, the
full recommendation will be provided to each member of every policy committee
that reviews the legislation.

Commission materials that have been placed before and considered by the
Legislature are considered evidence of legislative intent,!* and are entitled to great

8. For example, in 2009 the Commission recommended the nonsubstantive recodification of the deadly
weapon statutes, an important and sensitive body of law. See Nonsubstantive Reorganization of Deadly
Weapon Statutes, 38 Cal. L. Revision Comm’n Reports 217 (2009); enacted as 2010 Cal. Stat. ch. 178,
2010 Cal. Stat. ch. 711.

9. The Comments follow each section of the proposed legislation infra.

10. See, e.g., Fair v. Bakhtiari, 40 Cal. 4th 189, 195, 147 P.3d 653, 657, 51 Cal. Rptr. 3d 871, 875
(2006) (“The Commission’s official comments are deemed to express the Legislature’s intent.”); People v.
Williams, 16 Cal. 3d 663, 667-68, 547 P.2d 1000, 128 Cal. Rptr. 888 (1976) (“The official comments of the
California Law Revision Commission on the various sections of the Evidence Code are declarative of the
intent not only of the draft[ers] of the code but also of the legislators who subsequently enacted it.”).

_3_
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weight in construing statutes.!! The materials are a key interpretive aid for
practitioners as well as courts,'? and courts may judicially notice and rely on
them.!3 Courts at all levels of the state!* and federal’> judicial systems use
Commission materials to construe statutes enacted on Commission
recommendation.!6

The Commission’s Comments will make clear that, with a small number of
specifically identified exceptions, the proposed law should be construed as an
entirely nonsubstantive reorganization of the law.

11. See, e.g., Dep’t of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd., 40 Cal.
4th 1, 12-13 n.9, 145 P.3d 462, 469 n.9, 50 Cal. Rptr. 3d 585, 593 n.9 (2006) (Commission’s official
comments are persuasive evidence of Legislature’s intent); Hale v. S. Cal. IPA Med. Group, Inc., 86 Cal.
App. 4th 919,927, 103 Cal. Rptr. 2d 773,778 (2001):

In an effort to discern legislative intent, an appellate court is entitled to take judicial notice of the
various legislative materials, including committee reports, underlying the enactment of a statute.
(Kern v. County of Imperial (1990) 226 Cal.App.3d 391, 400, fn. 8, 276 Cal.Rptr. 524; Coopers &
Lybrand v. Superior Court (1989) 212 Cal.App.3d 524, 535, fn. 7, 260 Cal. Rptr. 713.) In particular,
reports and interpretive opinions of the Law Revision Commission are entitled to great weight.
(Schmidt v. Southern Cal. Rapid Transit Dist. (1993) 14 Cal.App.4th 23, 30, fn. 10, 17 Cal.Rptr.2d
340.)

12. Cf. 7 B. Witkin, Summary of California Law Constitutional Law § 123, at 230 (10th ed. 2005)
(Commission reports as aid to construction); Gaylord, An Approach to Statutory Construction,5 Sw. U. L.
Rev. 349, 384 (1973).

13. See, e.g., Kaufman & Broad Communities, Inc. v. Performance Plastering, Inc., 133 Cal. App. 4th
26, 34 Cal. Rptr. 3d 520 (2005) (providing overview of materials that may be judicially noticed in
determining legislative intent); Hale, 86 Cal. App. 4th at 927; Barkley v. City of Blue Lake, 18 Cal. App.
4th 1745, 1751 n.3,23 Cal. Rptr. 2d 315, 318-19 n.3 (1993).

14. See, e.g., Sullivan v. Delta Air Lines, Inc., 15 Cal. 4th 288, 298, 935 P.2d 781, 63 Cal. Rptr. 2d 74
(1997) (California Supreme Court); Admin. Mgmt. Services, Inc. v. Fid. & Deposit Co. of Md., 129 Cal.
App. 3d 484, 488, 181 Cal. Rptr. 141 (1982) (court of appeal); Rossetto v. Barross, 90 Cal. App. 4th Supp.
1,5-6, 110 Cal. Rptr. 2d 255 (2001) (appellate division of superior court).

15. See, e.g., California v. Green, 399 U.S. 149, 154 n.3 (1970) (United States Supreme Court); S. Cal.
Bank v. Zimmerman (/n re Hilde), 120 F.3d 950, 953 (9th Cir. 1997) (federal court of appeals); Williams v.
Townsend, 283 F. Supp. 580, 582 (C.D. Cal. 1968) (federal district court); Ford Consumer Fin. Co. v.
McDonell (In re McDonell), 204 B.R. 976, 978-79 (B.A.P. 9th Cir. 1996) (bankruptcy appellate panel); In
re Garrido, 43 B.R. 289,292-93 (Bankr. S.D. Cal. 1984) (bankruptcy court).

16. See, e.g., Jevne v. Superior Court, 35 Cal. 4th 935, 947, 111 P.3d 954, 962, 28 Cal. Rptr. 3d 685,
694-95 (2005) (Commission report entitled to substantial weight in construing statute); Collection Bureau
of San Jose v. Rumsey, 24 Cal. 4th 301, 308 & n.6, 6 P.3d 713,718 & n.6, 99 Cal. Rptr. 2d 792,797 & n.6
(2000) (Comments to reenacted statute reiterate the clear understanding and intent of original enactment);
Brian W. v. Superior Court, 20 Cal. 3d 618, 623, 574 P.2d 788, 791, 143 Cal. Rptr. 717, 720 (1978)
(Comments persuasive evidence of Legislature’s intent); Volkswagen Pac., Inc. v. City of Los Angeles, 7
Cal. 3d 48, 61-63, 496 P.2d 1237, 1247-48, 101 Cal. Rptr. 869, 8§79-80 (1972) (Comments evidence clear
legislative intent of law); Van Arsdale v. Hollinger, 68 Cal. 2d 245, 249-50, 437 P.2d 508, 511, 66 Cal.
Rptr. 20, 23 (1968) (Comments entitled to substantial weight), overruled on other grounds, Privette v.
Superior Court, 5 Cal. 4th 689, 696, 854 P.2d 721, 21 Cal. Rptr. 2d 72 (1993); County of Los Angeles v.
Superior Court, 62 Cal. 2d 839, 843-44, 402 P.2d 868, 870-71, 44 Cal. Rptr. 796, 798-99 (1965) (statutes
reflect policy recommended by Commission).
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Statements of Legislative Intent

The proposed law would be known as the Fish and Wildlife Code of 2019.17 It
would include a number of codified general provisions to expressly state the
purpose and effect of the recodification.

Proposed Section 10 would make clear that a provision of the proposed law is
intended as a restatement and continuation of the provision that it restates, and that
any reference to a restated provision is deemed to include a reference to the
section that restates it (and vice versa):

10. (a) A provision of this code, insofar as it is substantially the same as a
previously existing provision relating to the same subject matter, shall be
construed as a restatement and continuation thereof, and not as a new enactment.

(b) A reference in a statute or regulation to a previously existing provision that
is restated and continued in this code shall, unless a contrary intent appears, be
deemed a reference to the restatement and continuation.

(c) A reference in a statute or regulation to a provision of this code that is
substantially the same as a previously existing provision, shall, unless a contrary
intent appears, be deemed to include a reference to the previously existing
provision.

In addition, proposed Sections 15 and 20 would make clear that restatement of a
provision is not intended to have any effect, positive or negative, on a judicial
interpretation of the restated provision or a judicial holding regarding the
provision’s constitutionality:

15. (a) A judicial decision interpreting a provision of the former Fish and Game
Code is relevant in interpreting any provision of this code that restates or
continues that provision of the former Fish and Game Code.

(b) However, in enacting the Fish and Wildlife Code of 2019, the Legislature
has not evaluated the correctness of any judicial decision interpreting a provision
of the former Fish and Game Code.

(c) The enactment of the Fish and Wildlife Code of 2019 is not intended to, and
does not, reflect any assessment of any judicial decision interpreting any
provision of the former Fish and Game Code.

20. (a) A judicial decision determining the constitutionality of a provision of the
former Fish and Game Code is relevant in determining the constitutionality of any
provision of this code that restates or continues that provision of the former Fish
and Game Code.

(b) However, in enacting the Fish and Wildlife Code of 2019, the Legislature
has not evaluated the constitutionality of any provision enacted by that act, or the
correctness of any judicial decision determining the constitutionality of any
provision of the former Fish and Game Code.

(c) The enactment of the Fish and Wildlife Code of 2019 is not intended to, and
does not, reflect any determination of the constitutionality of any provision
enacted by that act.

17. See proposed Section 1(b) infra. The title will require adjustment if the proposed legislation is
enacted in a different year.
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Those provisions are particularly important with respect to provisions that were
added by initiative or to effectuate an initiative. The Commission’s
recommendation to continue those provisions without any significant change
should not be construed as acquiescence in any court case construing the
continued provisions or an indication that the Commission has assessed the
constitutionality of the provisions.

Legislative Process

After the Commission completes its study process and issues a final
recommendation, the proposed law would be scrutinized carefully in the
legislative process. This would serve as a final safeguard against any unintended
substantive change in the law.

DRAFTING APPROACH

Structure of Proposed Law
As noted above, this tentative recommendation presents the second part of a
proposed Fish and Wildlife Code. Specifically, it includes the following proposed
divisions:
Division 15. Habitat Conservation and Enhancement

Division 16. Protected and Managed Areas
Division 17. Activities that Affect Wildlife

The only part of the existing Fish and Game Code that has not yet been included
in a tentative recommendation are the provisions that specifically govern
California Tribes. Those will be addressed later in the Commission’s study.

The proposed Fish and Wildlife Code would be organized into five levels:
divisions, parts, titles, chapters, and articles. This provides as much latitude as
possible to group similar provisions together, and then combine similar groupings
into a logical hierarchical structure.

This approach complies with the Legislature’s directive to improve the
organization of the Fish and Game Code.'® It allows for a more coherent and
intuitive organizational structure, which should make it easier for a reader to find
relevant provisions within the statute.

Short, Simple Sections

One common problem in statutory drafting is code sections that are excessively
long. Excessively long sections can obscure relevant details of law, especially if a
single section addresses several different subjects.

18. 2016 Cal. Stat. res. ch. 150.
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A better approach is to divide the law into a larger number of smaller sections,
with each section limited to a single subject. Short sections have numerous
advantages. They enhance readability and understanding of the law, and make it
easier to locate and refer to pertinent material. In contrast to a long section, a short
section can be amended without undue technical difficulties and new material can
be inserted where logically appropriate, facilitating sound development of the law.
The use of short sections is the preferred drafting technique of the California Code
Commission,'? the Legislature,?® the Legislative Counsel,?! and the Law Revision
Commission.??

For those reasons, the proposed law would divide lengthy sections into shorter
and simpler provisions.

Definition of Terms

Under existing law, some definitions are scattered throughout the Fish and
Game Code. Some terms are used with different definitions in different contexts,
or are defined for some uses but not others. This can create uncertainty as to
whether any given term is subject to a statutory definition. That may lead to
misunderstanding of the law. It may also lead to unintended consequences, if the
Legislature uses a defined term without realizing that it would be subject to an
already existing definition.

The proposed law would group most of those definitions in a separate part near
the beginning of the proposed law, in alphabetical order. This approach would
make it easier for members of the public, attorneys, judges, and the Legislature to
quickly determine whether a term is subject to a statutory definition. It will also
make it easier for the Legislature to identify and review cases where a single term
has multiple definitions that are similar but not identical, or is defined for some
purposes but not for others. That would facilitate future simplification of the law.

Those definitions of general application have already been presented in Parts 1
and 2 of the tentative recommendation, with Notes asking for public comment on
specific issues.

Those definitions are again included in Part 3, but only for reference
purposes. The Notes presented in Parts 1 and 2 have been deleted. The
Commission is not soliciting any further comment on the definitions at this
time.

19. California Code Commission, Drafting Rules and Principles for Use of California Code Commission
Draftsmen, 1947-48 Report, app. G, at 4.

20. Senate & Assembly Joint Rule 8 (May 14, 2009).
21. Legislative Counsel of California, Legislative Drafting Manual 26-28 (1975).

22. Commission Staff Memorandum 76-24 (Feb. 17, 1976); First Supplement to Commission Staff
Memorandum 85-64 (May 31, 1985).
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Cross-References

The Fish and Game Code contains numerous cross-references. The
reorganization of existing law will require that the existing references be updated
to reflect the numbering of the new code.

This tentative recommendation updates cross-references to provisions in this
document, and in Parts 1 and 2.

To facilitate review of the cross-reference updates made in this tentative
recommendation, the Commission has provided three tables, located at the end of
the proposed legislation:

. A “disposition table” that shows, for each provision of existing law that is
included in Parts 1-3 of the tentative recommendation, the proposed
provision that would continue it.

. A “derivation table” that shows, for each provision proposed in Parts 1-3 of
the tentative recommendation, the provision of existing law that it would
continue.

. A table showing the new number assigned to each existing Fish and Wildlife
District.

MINOR SUBSTANTIVE IMPROVEMENTS

While the Legislature directed the Commission to avoid making any significant
substantive changes to the effect of the law, this leaves open the possibility of
making improvements that would have a de minimis substantive effect. The
Commission has done so sparingly.

In Part 3, the Commission made a small number of revisions that were intended
to be technical but that might possibly have a minor substantive effect. Notes
following those provisions describe the changes and invite public comment on
whether the proposed changes would have a problematic substantive effect.??

REQUEST FOR PUBLIC COMMENT

The Commission seeks public comment on its tentative recommendation.
Comments supporting the proposed approach are just as important as comments
suggesting changes to that approach or expressing other views.

23. See Notes following proposed Sections 56815, 56820, 56825, 59790, 59795, 63000, 71000 infra.
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FISH AND WILDLIFE CODE

IF" Note: The document that follows contains a proposed recodification of provisions of the
existing Fish and Game Code reasonably described by the indicated topical headings.

A draft of an official Commission “Comment” follows each proposed code section in the
proposed recodification. Such Comments will be included in any final recommendation. The
Comments indicate the source of each recodified code section (or provision within the code
section) and describe how the recodified code section or provision compares with prior law.
Courts have routinely held that the Commission’s Comments are evidence of legislative intent
with regard to any legislation that implements a Commission recommendation. For guidance on
the terminology used in Commission Comments, see the Comment following proposed Section
20.

There is a “disposition table” at the end of the proposed recodification. It summarizes, in
tabular form, the disposition of every provision of the existing code that has been included in this
proposed recodification. If an existing provision would be repealed as unnecessary, the table
identifies that provision as “omitted.”

Some code sections in the proposed recodification are followed by a Commission “Note.”
Commission Notes are intended to be temporary, and will not be part of the Commission’s final
recommendation. The Notes are intended to flag issues requesting special attention and
comment from stakeholders and the general public.

However, the Commission welcomes public comment on any issue relating to the content of
the recodification. In addition to comment on the matters raised in Commission Notes, the
Commission is particularly interested in comments addressing any of the following matters:

(1) Any inconsistency, obsolescence, ambiguity, or problems relating to program authority and
funding, whether revealed within a provision of this proposed recodification, or between a
provision of this recodification and any other provision of law.

(2) Provisions that should have been included in this proposed recodification but were not, or
provisions included in this recodification that should be located in a proposed recodification of
the existing code to follow.

(3) Technical drafting errors.

Comments should be directed to Brian Hebert at bhebert@clrc.ca.gov.

DIVISION 1. GENERAL PROVISIONS ......oiiiiiiiiiiiieit ettt sttt e 1
PART 1. PRELIMINARY PROVISIONS ......oiiiiiiiiiiiii ettt s 1
§ 1. C0AE tILLE .ottt ettt e et e e et e e e e e e e e e taa e e e e eeaaaaaeeeeeetraaeeeeeataraaaeas 1
§ 5. APPLICAtION OF PAIt ....eouiiiiiiiiieiieiete ettt ettt e 1
§ 10. Restatement and CONTINUALION ...........ceeeiurereeeieiirreeeeeeinreeeeeeiireeeeeeeerreeeeeeeereseeeeesetrseeseeesisseeeens 1
§ 15, JUAICIAl AECISIOMNS ....vvveeeieeiirieeeeeiciiee e ceeette e e eeetee e e e eetta e e e e eeeabeeeeeesettaaeeeeeeaseeeeeeeesraeeeseennnreeeeas 2
§ 20. Constitutionality Of PrOVISIONS ......cc.cecieririiiriiiiiiniieieneete ettt 3
§ 25. Transitional PrOVISION .....c..coceeriiriieriiriienieieieetese ettt ettt ettt e s ene e enesaeenne e 3
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DIVISION 1. GENERAL PROVISIONS
PART 1. PRELIMINARY PROVISIONS

§ 1. Code title

1. (a) This code shall be known as the Fish and Wildlife Code.

(b) The act that added this code shall be known and may be cited as the “Fish
and Wildlife Code of 2019.”

Comment. Subdivision (a) of Section 1 is comparable to former Fish and Game Code Section
1.

Subdivision (b) is new. It provides a convenient means of referring to the recodification of the
former Fish and Game Code.

§ 5. Application of part
5. Unless the provision or context otherwise requires, the provisions of this part
govern the construction of this code.

Comment. Section 5 is new. It is a common general provision in the codes. See, e.g., Prob.
Code § 6.

§ 10. Restatement and continuation

10. (a) A provision of this code, insofar as it is substantially the same as a
previously existing provision relating to the same subject matter, shall be
construed as a restatement and continuation thereof, and not as a new enactment.

(b) A reference in a statute or regulation to a previously existing provision that is
restated and continued in this code shall, unless a contrary intent appears, be
deemed a reference to the restatement and continuation.

(c) A reference in a statute or regulation to a provision of this code that is
substantially the same as a previously existing provision, shall, unless a contrary
intent appears, be deemed to include a reference to the previously existing
provision.

Comment. Subdivision (a) of Section 10 continues the first sentence of former Fish and Game
Code Section 3 without substantive change.

Subdivision (b) is drawn from Government Code Section 9604.

Subdivision (c) is drawn from Family Code Section 2.

A number of terms and phrases are used in the Comments to the sections of the Fish and
Wildlife Code to indicate the sources of the sections, and to describe how they compare with
prior law. The following discussion is intended to provide guidance in interpreting the
terminology most commonly used in the Comments.

(1) Continues without change. A new provision “continues” a former provision “without
change” if the two provisions are identical or nearly so. In some cases, there may be insignificant
technical differences, such as where punctuation is changed without a change in meaning. Some
Comments may describe the relationship by simply stating that the Fish and Wildlife Code
provision “continues” or is “the same as” a former provision, or is “the same as” a provision of a
uniform act.
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(2) Continues without substantive change. A new provision “continues” a former provision
“without substantive change” if the substantive law remains the same but the language differs to
an insignificant degree.

(3) Restates without substantive change. A new provision “restates” a former provision
“without substantive change” if the substantive law remains the same but the language differs to a
significant degree. Some Comments may describe the new provision as being the “same in
substance.”

(4) Exceptions, additions, omissions. If part of a former provision is “continued” or “restated,”
the Comment may say that the former provision is continued or restated but also note the specific
differences as “exceptions to,” “additions to,” or “omissions from” the former provision.

(5) Generalizes, broadens, restates in general terms. A new provision may be described as
“generalizing,” “broadening,” or “restating in general terms” a provision of prior law. This
description means that a limited rule has been expanded to cover a broader class of cases.

(6) Supersedes, replaces. A provision “supersedes” or “replaces” a former provision if the new
provision deals with the same subject as the former provision but treats it in a significantly
different manner.

(7) New. A provision is described as “new” when it has no direct source in prior statutes.

(8) Drawn from, similar to, consistent with. A variety of terms are used to indicate a source for
a new provision, typically a source other than California statutes. For example, a provision may
be “drawn from” a uniform act, model code, or the statutes of another state. In these cases, it may
be useful to consult any available commentary or interpretation of the source from which the new
provision is drawn for background information.

(9) Codifies. A Comment may state that a new provision “codifies” a case-law rule that has not
previously been enacted into statutory law.

(10) Makes clear, clarifies. A new provision may be described as “making clear” a particular
rule or “clarifying” a rule as a way of emphasizing the rule, particularly if the situation under
prior law was doubtful or contradictory.

(11) Statement in Comment that section is “comparable” to another section. A Comment may
state that a provision is “comparable” to another provision. If the Comment to a section notes that
another section is “comparable,” that does not mean that the other section is the same or
substantially the same. The statement is included in the Comment so that the statute user is
alerted to the other section and can review the cases under that section for possible use in
interpreting the section containing the statement in the Comment.

§ 15. Judicial decisions

15. (a) A judicial decision interpreting a provision of the former Fish and Game
Code is relevant in interpreting any provision of this code that restates or
continues that provision of the former Fish and Game Code.

(b) However, in enacting the Fish and Wildlife Code of 2019, the Legislature
has not evaluated the correctness of any judicial decision interpreting a provision
of the former Fish and Game Code.

(¢) The enactment of the Fish and Wildlife Code of 2019 is not intended to, and
does not, reflect any assessment of any judicial decision interpreting any provision
of the former Fish and Game Code.

Comment. Section 15 is new. Subdivision (a) makes clear that case law construing a
predecessor provision of the former Fish and Game Code is relevant in construing its successor
provision or provisions in the Fish and Wildlife Code.

Subdivisions (b) and (c) make clear that in enacting the Fish and Wildlife Code of 2019, the
Legislature has not taken any position on any judicial opinion interpreting any provision of the
former Fish and Game Code.
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§ 20. Constitutionality of provisions

20. (a) A judicial decision determining the constitutionality of a provision of the
former Fish and Game Code is relevant in determining the constitutionality of any
provision of this code that restates or continues that provision of the former Fish
and Game Code.

(b) However, in enacting the Fish and Wildlife Code of 2019, the Legislature
has not evaluated the constitutionality of any provision enacted by that act, or the
correctness of any judicial decision determining the constitutionality of any
provision of the former Fish and Game Code.

(¢) The enactment of the Fish and Wildlife Code of 2019 is not intended to, and
does not, reflect any determination of the constitutionality of any provision
enacted by that act.

Comment. Section 20 is new. Subdivision (a) makes clear that case law determining the
constitutionality of a predecessor provision of the former Fish and Game Code is relevant in
determining the constitutionality of its successor provision or provisions in the Fish and Wildlife
Code of 2019.

Subdivisions (b) and (c) make clear that in enacting the Fish and Wildlife Code of 2019, the
Legislature has not taken any position on the constitutionality of any provision of that act, or of
any provision of the former Fish and Game Code.

§ 25. Transitional provision

25. (a) As used in this section:

(1) “New law” means either of the following, as the case may be:

(A) The act that enacted this code.

(B) The act that makes a change in this code, whether effectuated by
amendment, addition, or repeal of a provision of this code.

(2) “Old law” means the applicable law in effect before the operative date of the
new law.

(3) “Operative date” means the operative date of the new law.

(b) This section governs the application of the new law except to the extent
otherwise expressly provided in the new law.

(c) Subject to the limitations provided in this section, the new law applies on the
operative date to all matters governed by the new law, regardless of whether an
event occurred or circumstance existed before, on, or after the operative date,
including, but not limited to, commencement of a proceeding, making of an order,
or taking of an action.

(d) If a document or paper is filed before the operative date, the contents,
execution, and notice thereof are governed by the old law and not by the new law,
but subsequent proceedings taken after the operative date concerning the
document or paper, including an objection or response, a hearing, an order, or
other matter relating thereto is governed by the new law and not by the old law.

(e) If an order is made before the operative date, or an action on an order is
taken before the operative date, the validity of the order or action is governed by
the old law and not by the new law. Nothing in this subdivision precludes

_3_
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proceedings after the operative date to modify an order made, or alter a course of
action commenced, before the operative date, to the extent proceedings for
modification of an order or alteration of a course of action of that type are
otherwise provided in the new law.

(f) No person is liable for an action taken before the operative date that was
proper at the time the action was taken, even though the action would be improper
if taken on or after the operative date, and the person has no duty, as a result of the
enactment of the new law, to take any step to alter the course of action or its
consequences.

(g) If the new law does not apply to a matter that occurred before the operative
date, the old law continues to govern the matter notwithstanding its repeal or
amendment by the new law.

(h) If a party shows, and the court determines, that application of a particular
provision of the new law or of the old law in the manner required by this section
or by the new law would substantially interfere with the effective conduct of the
proceedings or the rights of the parties or other interested persons in connection
with an event that occurred or circumstance that existed before the operative date,
the court may, notwithstanding this section or the new law, apply either the new
law or the old law to the extent reasonably necessary to mitigate the substantial
interference.

Comment. Section 25 replaces the second sentence of former Fish and Game Code Section 3.

Section 25 is similar to Family Code Section 4 and Probate Code Section 3. It provides general
transitional rules applicable to the Fish and Wildlife Code. This section applies both to the act
that enacted the Fish and Wildlife Code and to any later act that changes the code, whether the
change is effectuated by amendment, addition, or repeal of a provision of the code.

The rules stated in this section are general provisions that apply absent a special rule stated in a
new law. Special rules may defer or accelerate application of a new law despite the general rules
stated in this section. See subdivision (b).

The general rule prescribed in subdivision (c) is that a new law applies immediately on its
operative date to all matters, including pending proceedings. The general rule is qualified by the
exceptions listed in subdivision (d) (contents, execution, and notice of papers and documents are
governed by the law applicable when the paper or document is filed), subdivision (e) (orders are
governed by the law applicable when the order is made, subject to any applicable modification
procedures), and subdivision (f) (acts are governed by the law applicable when the act is done).

Where a new law fails to address a matter that occurred before its operative date, subdivision
(g) makes clear that old law continues to govern the matter.

Because it is impractical to attempt to deal with all the possible transitional problems that may
arise in the application of a new law to various circumstances, subdivision (h) provides a safety
valve that permits the court to vary the application of the new law where there would otherwise
be a substantial impairment of procedure or justice. This provision is intended to apply only in the
extreme and unusual case, and is not intended to excuse compliance with the basic transitional
provisions simply because of minor inconveniences or minor impacts on expectations or other
interests.

In addition to governing other substantive provisions, Section 25 also governs itself. It
therefore becomes operative on the date the Fish and Wildlife Code becomes operative and
applies to provisions enacted and operative before, on, or after that date.



A W N =

O 0 3

10

12
13
14
15
16
17
18

19
20
21

22
23
24
25

26
27

28
29
30
31
32
33

34
35
36
37
38

39
40

Staff Draft Tentative Recommendation — Part 3 * July 21, 2017

§ 30. Effect of headings
30. Division, part, title, chapter, article, and section headings do not in any
manner affect the scope, meaning, or intent of the provisions of this code.

Comment. Section 30 continues former Fish and Game Code Section 4 without substantive
change.

§ 35. Reference to specified part of code

35. Unless otherwise expressly stated:

(a) “Division” means a division of this code.

(b) “Part” means a part of the division in which that term occurs.

(c) “Title” means a title of the part in which that term occurs.

(d) “Chapter” means a chapter of the division, part, or title, as the case may be,
in which that term occurs.

(e) “Article” means an article of the chapter in which that term occurs.

(f) “Section” means a section of this code.

(g) “Subdivision” means a subdivision of the section in which that term occurs.

(h) “Paragraph” means a paragraph of the subdivision in which that term occurs.

(1) “Subparagraph” means a subparagraph of the paragraph in which that term
occurs.

Comment. Subdivisions (f) and (g) of Section 35 restate former Fish and Game Code Section
73 without substantive change. The other provisions of Section 35 are new. They are similar to
Probate Code Section 8, except that references to “title” have been added.

§ 40. Reference to statute includes amendments and additions

40. Whenever reference is made to any portion of this code or of any other law
of this state, the reference applies to all amendments and additions heretofore or
hereafter made.

Comment. Section 40 continues former Fish and Game Code Section 5 without substantive
change.

§ 45. Delegation

45. Whenever a power is granted to, or duty is imposed upon, a public officer,
the power may be exercised or the duty may be performed by a deputy of the
officer, or by a person authorized, pursuant to law, by the officer, unless this code
expressly provides otherwise.

Comment. Section 45 continues former Fish and Game Code Section 6 without change.

§ 50. Use of English in statements and reports

50. Whenever a statement or report is required to be made, it shall be made in
the English language. Nothing in this section shall prohibit the department from
providing an unofficial translation of a statement or report in a language other than
English.

Comment. The first sentence of Section 50 continues former Fish and Game Code Section 7
without change.
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The second sentence is drawn from Code of Civil Procedure Section 185. It authorizes, but
does not require, unofficial translation of statements and reports into languages other than
English.

See also Gov’t Code §§ 7290-7299.8 (Dymally-Alatorre Bilingual Services Act).

§ 55. Tenses

55. The present tense includes the past and future tenses, and the future, the
present.

Comment. Section 55 continues former Fish and Game Code Section 8 without change.

§ 60. Gender
60. The masculine gender includes the feminine and the neuter.
Comment. Section 60 continues former Fish and Game Code Section 9 without change.

§ 65. Number
65. The singular number includes the plural, and the plural, the singular.
Comment. Section 65 continues former Fish and Game Code Section 10 without change.

§ 70. Days

70. Whenever in this code the doing of an act between certain dates or from one
date to another is allowed or prohibited, the period of time thereby indicated
includes both dates specified. The first date specified designates the first day of the
period, and the second day specified designates the last day of the period. No
period of time specified in this code exceeds one year unless otherwise expressly
provided.

Comment. Section 70 continues former Fish and Game Code Section 11 without change.

§ 75. Mailed notice

75. Unless otherwise specified by statute, any notice or other written
communication required to be sent to any person by this code or regulations
adopted pursuant to this code is sufficient notice, if sent by first-class mail to the
last address furnished to the department by that person.

Comment. Section 75 continues former Fish and Game Code Section 13 without substantive
change.

§ 80. “Shall” and “may”
80. “Shall” is mandatory and “may” is permissive.
Comment. Section 80 continues former Fish and Game Code Section 79 without change.

§ 85. Order, rule, and regulation

85. “Order,” “rule,” and “regulation” are used interchangeably and each includes
the others.

Comment. Section 85 continues former Fish and Game Code Section 64 without change.
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§ 90. Possession of animal taken out of state

90. A provision of this code relating to the possession of birds, mammals, fish,
reptiles, or amphibians applies to birds, mammals, fish, reptiles, or amphibians
taken either in or outside of this state.

Comment. Section 90 continues former Fish and Game Code Section 2013 without substantive
change.

§ 95. Animal parts
95. A provision of this code that applies to a whole animal also applies to a part
of the animal.

Comment. Section 95 continues former Fish and Game Code Section 80 without substantive
change.

PART 2. DEFINITIONS

§ 200. Application of definitions

200. Unless a provision or the context otherwise requires, the definitions in this
part govern the construction of this code and all regulations adopted pursuant to
this code.

Comment. Section 200 continues former Fish and Game Code Section 2 without substantive
change.

§ 205. “Adaptive management”

205. “Adaptive management,” unless otherwise specified in this code, means
management that improves the management of biological resources over time by
using new information gathered through monitoring, evaluation, and other credible
sources as they become available, and adjusts management strategies and practices
to assist in meeting conservation and management goals. Under adaptive
management, program actions are viewed as tools for learning to inform future
actions.

Comment. Section 205 continues former Fish and Game Code Section 13.5 without change.

§ 210. “Affix”
210. “Affix” means physically attach to, or imprint on, an electronic validation
to a license document.

Comment. Section 210 continues former Fish and Game Code Section 16 without substantive
change.

§ 215. “Anadromous fish”
215. “Anadromous fish” means fish that spawn in fresh water and spend a
portion of their lives in the ocean.

Comment. Section 215 continues former Fish and Game Code Section 14 without substantive
change.
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§ 220. “Angling”

220. “Angling” means the taking of, or attempting to take, fish by hook and line
with the line held in the hand, or by hook and line with the line attached to a pole
or rod that is closely attended or held in the hand in a manner that the fish
voluntarily takes the bait or lure in its mouth.

Comment. Section 220 continues former Fish and Game Code Section 15 without substantive
change.

§ 225. “Aquaculture”

225. (a) “Aquaculture” means that form of agriculture devoted to the
propagation, cultivation, maintenance, and harvesting of aquatic plants and
animals in marine, brackish, and fresh water.

(b) “Aquaculture” does not include species of ornamental marine or freshwater
plants and animals not utilized for human consumption or bait purposes that are
maintained in closed systems for personal, pet industry, or hobby purposes,
however, these species continue to be regulated under Part 7 (commencing with
Section 26500) of Division 7.

Comment. Section 225 continues former Fish and Game Code Section 17 without substantive
change.

§ 230. “Bag limit”

230. “Bag limit” means the maximum limit, in number or amount, of birds,
mammals, fish, reptiles, or amphibians that may lawfully be taken by any one
person during a specified period of time.

Comment. Section 230 continues former Fish and Game Code Section 18 without change.

§ 235. “Bait net”

235. “Bait net” means a lampara net or round haul type net, the mesh of which is
constructed of twine not exceeding Standard No. 9 medium cotton seine twine, or
synthetic twine of equivalent size or strength.

Comment. Section 235 generalizes the first sentence of former Fish and Game Code Section
8780(a).

§ 240. “Beach net”

240. “Beach net” means a net hauled from the water to the beach or shore, and
includes a beach seine and a haul seine.
Comment. Section 240 generalizes former Fish and Game Code Section 8800.

§ 245. “Bird”
245. “Bird” means a wild bird or part of a wild bird.

Comment. Section 245 continues former Fish and Game Code Section 22 without change.
The reference to a “part” of an animal in this section is superfluous. See Section 95 (reference
to animal generally includes part of animal). It is retained solely for clarity, and is not intended to
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affect the meaning of any other provision of this code that includes or omits a reference to a
“part” of an animal.

§ 250. “Body-gripping trap”

250. A body-gripping trap is one that grips the mammal’s body or body part,
including, but not limited to, steel-jawed leghold traps, padded-jaw leghold traps,
conibear traps, and snares. Cage and box traps, nets, suitcase-type live beaver
traps, and common rat and mouse traps shall not be considered body-gripping
traps.

Comment. Section 250 continues the second and third sentences of former Fish and Game
Code Section 3003.1(a) without change.

§ 255. “Bucket trap”
255. “Bucket trap” means a plastic bucket of five gallons or less in capacity.
Comment. Section 255 generalizes former Fish and Game Code Section 9000.5(a).

§ 260. “Buy”
260. “Buy” includes an offer to buy, purchase, barter, exchange, or trade.
Comment. Section 260 continues former Fish and Game Code Section 24 without change.

§ 265. “Bycatch”

265. “Bycatch” means fish or other marine life that are taken in a fishery but
which are not the target of the fishery. “Bycatch” includes discards.

Comment. Section 265 generalizes former Fish and Game Code Section 90.5.

§ 270. “Chumming”

270. “Chumming” means the placing in the water of fish, or other material upon
which fish feed, for the purpose of attracting fish to a particular area in order that
they may be taken.

Comment. Section 270 continues former Fish and Game Code Section 27 without change.

§ 275. “Closed season”

275. “Closed season” means that period of time during which the taking of
birds, mammals, fish, amphibians, or reptiles is prohibited.

Comment. Section 275 continues former Fish and Game Code Section 29 without change.

§ 280. “Commercial fisherman”
280. “Commercial fisherman” means a person engaging in an activity for which
a commercial fishing license is required pursuant to Section 14500.

Comment. Section 280 is drawn from former Fish and Game Code Sections 8040(a) and 7850.
It is added for drafting convenience.
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§ 285. “Commerecial fishing entitlement”

285. “Commercial fishing entitlement” means a commercial fishing license, or
any other permit, stamp, or entitlement issued by the department, to take, possess
aboard a boat, or land fish for a commercial purpose, but not including the
following entitlements:

(a) A license issued pursuant to Title 9 (commencing with Section 20200) of
Part 6 of Division 6.

(b) A license issued pursuant to Title 13 (commencing with Section 22100) of
Part 6 of Division 6.

(c) A commercial boat registration or other entitlement authorizing the use of a
vessel.

Comment. Section 285 is new. It is added for drafting convenience.

§ 290. “Commercial fishing license”

290. “Commercial fishing license” means a valid, unrevoked commercial fishing
license issued pursuant to Chapter 1 (commencing with Section 14500) of Title 2
of Part 6 of Division 6.

Comment. Section 290 generalizes former Fish and Game Code Section 8031(a)(4). It is
added for drafting convenience.

§ 295. “Commercial passenger fishing boat”
295. For purposes of this title, “commercial passenger fishing boat” means a
boat or vessel from which its owner, for profit, permits a passenger to take fish.

Comment. Section 295 is drawn from the first sentence of former Fish and Game Code
Section 7920. It is added for drafting convenience.

§ 300. ““Commercial passenger fishing boat owner”

300. “Commercial passenger fishing boat owner” means a person engaging in an
activity for which a commercial passenger fishing boat license is required pursuant
to Sections 21900 and 21905.

Comment. Section 300 is drawn from the first paragraph of former Fish and Game Code
Section 7920. It is added for drafting convenience.

§ 305. “Commission”
305. “Commission” means the Fish and Game Commission.

Comment. Section 305 continues the first clause of former Fish and Game Code Section 30
without change.

§ 310. “Commissioner”
310. “Commissioner”’ means a member of the Fish and Game Commission.

Comment. Section 310 continues the second clause of former Fish and Game Code Section 30
without change.

~10 -



[SSIEN \S]

O 0 39 N B

10

12

13
14

15
16

17
18
19
20
21

22
23
24

25
26
27
28
29
30
31
32
33
34

35
36
37

Staff Draft Tentative Recommendation — Part 3 * July 21, 2017

§ 315. “County”
315. “County” includes city and county.
Comment. Section 315 continues former Fish and Game Code Section 32 without change.

§ 320. “Credible science”

320. “Credible science” means the best available scientific information that is
not overly prescriptive due to the dynamic nature of science, and includes the
evaluation principles of relevance, inclusiveness, objectivity, transparency,
timeliness, verification, validation, and peer review of information as appropriate.
Credible science also recognizes the need for adaptive management, as scientific
knowledge evolves.

Comment. Section 320 continues former Fish and Game Code Section 33 without substantive
change.

§ 325. “Day”
325.“Day” means calendar day.

Comment. Section 325 continues the first clause of former Fish and Game Code Section 35
without change.

§ 330. “Deeper nearshore species”

330. “Deeper nearshore species” means those finfish identified as deeper
nearshore species in regulations adopted by the commission pursuant to Section
22620.

Comment. Section 330 generalizes former Fish and Game Code Section 9000.5(b).

§ 335. “Department”
335. “Department” means the Department of Fish and Wildlife.
Comment. Section 335 continues former Fish and Game Code Section 37 without change.

§ 340. “Depressed”

340. “Depressed,” with regard to a marine fishery, means the condition of a
fishery for which the best available scientific information, and other relevant
information that the commission or department possesses or receives, indicates a
declining population trend has occurred over a period of time appropriate to that
fishery. With regard to fisheries for which management is based on maximum
sustainable yield, or in which a natural mortality rate is available, “depressed”
means the condition of a fishery that exhibits declining fish population abundance
levels below those consistent with maximum sustainable yield.

Comment. Section 340 generalizes former Fish and Game Code Section 90.7.

§ 345. “Director”
345. “Director” means the Director of Fish and Wildlife.
Comment. Section 345 continues former Fish and Game Code Section 39 without change.

11 -
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§ 350. “Discards”

350. “Discards” means fish that are taken in a fishery but are not retained
because they are of an undesirable species, size, sex, or quality, or because they
are required by law not to be retained.

Comment. Section 350 generalizes former Fish and Game Code Section 91.

§ 355. “District”
355. “District” means fish and wildlife district.

Comment. Section 355 continues former Fish and Game Code Section 41 without substantive
change.

§ 360. ‘“Ecosystem-based management”

360. “Ecosystem-based management” means an environmental management
approach relying on credible science that recognizes the full array of interactions
within an ecosystem, including humans, rather than considering single issues,
species, or ecosystem services in isolation.

Comment. Section 360 continues former Fish and Game Code Section 43 without substantive
change.

§ 365. “Essential fishery information”

365. “Essential fishery information,” with regard to a marine fishery, means
information about fish life history and habitat requirements; the status and trends
of fish populations, fishing effort, and catch levels; fishery effects on fish age
structure and on other marine living resources and users, and any other
information related to the biology of a fish species or to taking in the fishery that is
necessary to permit fisheries to be managed according to the requirements of this
code.

Comment. Section 365 generalizes former Fish and Game Code Section 93.

§ 370. “Exotic nonresident game bird”

370. “Exotic nonresident game bird” means a bird of the order Galliformes
(pheasant, grouse, quail) that is not established as a wild resident population in this
state.

Comment. Section 370 continues former Fish and Game Code Section 3514 without
substantive change.

§ 375. “Finfish”
375. “Finfish” means any species of bony fish or cartilaginous fish.

Comment. Section 375 is drawn from Section 1.46 of Title 14 of the California Code of
Regulations. It is added for drafting convenience.

§ 380. “Fish”
380. “Fish” means a wild fish, mollusk, crustacean, invertebrate, amphibian, or
part, spawn, or ovum of any of those animals.

_12—
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Comment. Section 380 continues former Fish and Game Code Section 45 without substantive
change.

The reference to a “part” of an animal in this section is superfluous. See Section 95 (reference
to animal generally includes part of animal). It is retained solely for clarity, and is not intended to
affect the meaning of any other provision of this code that includes or omits a reference to a
“part” of an animal.

§ 385. “Fish importer”
385. “Fish importer” means a person engaging in an activity for which a fish
importer’s license is required pursuant to Section 20350.

Comment. Section 385 is drawn from former Fish and Game Code Section 8036(a). It is added
for drafting convenience.

§ 390. “Fish processor”
390. “Fish processor” means a person engaging in an activity for which a fish
processor’s license is required pursuant to Section 20400.

Comment. Section 390 is drawn from former Fish and Game Code Section 8034. It is added
for drafting convenience.

§ 395. “Fish receiver”
395. “Fish receiver” means a person engaging in an activity for which a fish
receiver’s license is required pursuant to Section 20450.

Comment. Section 395 is drawn from former Fish and Game Code Section 8033. It is added
for drafting convenience.

§ 400. “Fish retailer”
400. “Fish retailer” means a person engaging in an activity for which a fish
retailer’s license is required pursuant to Section 20500.

Comment. Section 400 is drawn from former Fish and Game Code Section 8033.5(a). It is
added for drafting convenience.

§ 405. “Fish wholesaler”
405. “Fish wholesaler” means a person engaging in an activity for which a fish
wholesaler’s license is required pursuant to Section 20550.

Comment. Section 405 is drawn from former Fish and Game Code Section 8035. It is added
for drafting convenience.

§ 410. “Fishery”

410. “Fishery” means both of the following:

(a) One or more populations of marine fish or marine plants that may be treated
as a unit for purposes of conservation and management and that are identified on
the basis of geographical, scientific, technical, recreational, and economic
characteristics.

(b) Fishing for, harvesting, or catching the populations described in subdivision

(a).

_ 13-
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Comment. Section 410 generalizes former Fish and Game Code Section 94.

§ 415. “Fully protected amphibian”
415. “Fully protected amphibian” means any of the following amphibians:
(a) Santa Cruz long-toed salamander (Ambystoma macrodactylum croceum).
(b) Limestone salamander (Hydromantes brunus).
(c) Black toad (Bufo boreas exsul).

Comment. Section 415 continues former Fish and Game Code Section 5050(b)(3)-(5) without
substantive change.

0 N kAW

9  §420.“Fully protected bird”
10 420. “Fully protected bird” means any of the following birds:

11 (a) American peregrine falcon (Falco peregrinus anatum).

12 (b) Brown pelican.

13 (c) California black rail (Laterallus jamaicensis coturniculus).

14 (d) California clapper rail (Rallus longirostris obsoletus).

15 (e) California condor (Gymnogyps californianus).

16 (f) California least tern (Sterna albifrons browni).

17 (g) Golden eagle.

18 (h) Greater sandhill crane (Grus canadensis tabida).

19 (1) Light-footed clapper rail (Rallus longirostris levipes).

20 (j) Southern bald eagle (Haliaeetus leucocephalus leucocephalus).
21 (k) Trumpeter swan (Cygnus buccinator).

22 (1) White-tailed kite (Elanus leucurus).

23 (m) Yuma clapper rail (Rallus longirostris yumanensis).

24 Comment. Section 420 continues former Fish and Game Code Section 3511(b) without

25  substantive change.

26  § 425. “Fully protected fish”
27 425. “Fully protected fish” means any of the following fish:

28 (a) Colorado River squawfish (Ptychocheilus lucius).

29 (b) Humpback sucker (Xyrauchen texanus).

30 (c) Lost River sucker (Catostomus luxatus).

31 (d) Modoc sucker (Catostomus microps).

32 (e) Mohave chub (Gila mohavensis).

33 (f) Owens pupfish (Cyprinoden radiosus).

34 (g) Rough sculpin (Cottus asperrimus).

35 (h) Shortnose sucker (Chasmistes brevirostris).

36 (1) Thicktail chub (Gila crassicauda).

37 (j) Unarmored threespine stickleback (Gasterosteus aculeatus williamsoni).
38 Comment. Section 425 continues former Fish and Game Code Section 5515(b) without

39  substantive change.
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§ 430. “Fully protected mammal”

430. “Fully protected mammal” means any of the following mammals:

(a) Bighorn sheep (Ovis canadensis), except a mature Nelson bighorn ram
(subspecies Ovis canadensis nelsoni) when the object of sport hunting authorized
by subdivision (b) of Section 35900.

(b) Guadalupe fur seal (Arctocephalus townsendi).

(c) Morro Bay kangaroo rat (Dipodomys heermanni morroensis).

(d) Northern elephant seal (Mirounga angustirostris).

(e) Pacific right whale (Eubalaena sieboldi).

(f) Ring-tailed cat (genus Bassariscus).

(g) Salt-marsh harvest mouse (Reithrodontomys raviventris).

(h) Southern sea otter (Enhydra lutris nereis).

(1) Wolverine (Gulo luscus).

Comment. Section 430 continues former Fish and Game Code Section 4700(b) without
15  substantive change.

O 0 39 N Lt AW N =
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16  §435.“Fur-bearing mammal”

17 435. “Fur-bearing mammal” means any of the following mammals:
18 (a) Badger.

19 (b) Beaver.

20 (c) Fisher.

21 (d) Gray fox.
22 (e) Kit fox.

23 (f) Mink.

24 (g) Muskrat.

25 (h) Pine marten.

26 (1) Raccoon.

27 (j) Red fox.

28 (k) River otter.

29 Comment. Section 435 continues former Fish and Game Code Section 3900 without

30  substantive change.

31 § 440. “Fully protected reptile”

32 440. “Fully protected reptile” means either of the following reptiles:

33 (a) Blunt-nosed leopard lizard (Crotaphytus wislizenii silus).

34 (b) San Francisco garter snake (Thamnophis sirtalis tetrataenia).

35 Comment. Section 440 continues former Fish and Game Code Section 5050(b)(1)-(2) without

36  substantive change.

37  § 445. “Game amphibian”

38 445. “Game amphibian” means an amphibian that can be lawfully taken for a
39  noncommercial purpose.
40 Comment. Section 445 is new. It is added for drafting convenience.

— 15—
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§ 450. “Game bird”
450. “Game bird” means a resident game bird or a migratory game bird.

Comment. Section 450 continues former Fish and Game Code Section 3500(c) without
substantive change.

§ 455. “Game fish”

455. “Game fish” means a fish that can be lawfully taken for a noncommercial
purpose.

Comment. Section 455 is new. It is added for drafting convenience.

§ 460. “Game mammal”

460. (a) “Game mammal” means any of the following mammals:

(1) Black and brown or cinnamon bear (genus Euarctos).

(2) Deer (genus Odocoileus).

(3) Elk (genus Cervus).

(4) Jackrabbit and varying hare (genus Lepus), cottontails, brush rabbits, pigmy
rabbits (genus Sylvilagus).

(5) Mature Nelson bighorn ram (subspecies Ovis canadensis nelsoni), only when
the object of sport hunting authorized by subdivision (b) of Section 35900.

(6) Mountain lion (genus Felis).

(7) Prong-horned antelope (genus Antilocapra).

(8) Tree squirrel (genus Sciurus and Tamiasciurus).

(9) Wild pig, including feral pig and European wild boar (genus Sus).

(b) Notwithstanding subdivision (a) or any other provision of this code, the
mountain lion (genus Felis) shall not be listed as, or considered to be, a game
mammal by the department or the commission.

(c) Section 1025 does not apply to subdivision (b). Neither the commission nor
the department shall adopt any regulation that conflicts with or supersedes this
subdivision, or subdivision (b).

Comment. Subdivisions (a)(1)-(4) and (a)(6)-(9) of Section 460 continue former Fish and
Game Code Section 3950(a) without substantive change.

Subdivision (a)(5) continues former Fish and Game Code Section 3950(b) without substantive
change.

Subdivisions (b) and (c) restate former Fish and Game Code Section 3950.1 without
substantive change.

§ 465. “Game reptile”

465. “Game reptile” means a reptile that can be lawfully taken for a
noncommercial purpose.

Comment. Section 465 is new. It is added for drafting convenience.

§ 470. “General trap permit”
470. “General trap permit” means a valid permit to take fish for a commercial
purpose issued pursuant to Section 19205 that has not been suspended or revoked.

_ 16—
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Comment. Section 470 generalizes former Fish and Game Code Section 9000.5(c).

§ 475. “Guide boat”

475. “Guide boat” means a boat or vessel under 25 feet in length, which is used
by a guide, who is licensed under Title 4 (commencing with Section 8800) of Part
1 of Division 6, in inland waters for any of the following purposes:

(1) For the business of packing or guiding.

(2) For compensation, to assist another person in taking or attempting to take
any fish or amphibian.

(3) For compensation, to assist another person in locating any bird or mammal.

Comment. Section 475 continues former Fish and Game Code Section 46 without substantive
change.

§ 480. “Hook” and related terms

480. “Hook” or “fishhook” means an implement to catch or hold fish or
amphibians. “Single hook™ means any hook with one point and with or without a
barb; “double hook™ means any hook with two points and with or without barbs;
“treble or triple hook” means any hook with three points and with or without
barbs. “Snag” or “gaff” hooks are hooks with or without handles used to take fish
in such manner that the fish does not take the hook voluntarily in its mouth.

Comment. Section 480 continues former Fish and Game Code Section 48 without substantive
change.

§ 485. “Kelp”
485. “Kelp” means kelp or other marine aquatic plants and the seeds thereof.
Comment. Section 485 continues former Fish and Game Code Section 51 without change.

§ 490. “Korean trap”

490. “Korean trap” means a molded plastic cylinder that does not exceed 6
inches in diameter and does not exceed 24 inches in length.

Comment. Section 490 generalizes former Fish and Game Code Section 9000.5(d).

§ 495. “Limited entry fishery”

495. “Limited entry fishery” means a fishery in which the number of persons
who may participate or the number of vessels that may be used in taking a
specified species of fish is limited by statute or regulation.

Comment. Section 495 continues former Fish and Game Code Section 8100 without change.

§ 500. “Live freshwater bait fish dealer”
500. “Live freshwater bait fish dealer” means a person engaging in an activity
for which a live freshwater bait fish license is required pursuant to Section 22100.

Comment. Section 500 is drawn from former Fish and Game Code Section 8460. It is added
for drafting convenience.
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§ 505. “Mammal”
505. “Mammal” means a wild or feral mammal or part of a wild or feral
mammal, but not a wild, feral, or undomesticated burro.

Comment. Section 505 continues former Fish and Game Code Section 54 without change.

The reference to a “part” of an animal in this section is superfluous. See Section 95 (reference
to animal generally includes part of animal). It is retained solely for clarity, and is not intended to
affect the meaning of any other provision of this code that includes or omits a reference to a
“part” of an animal.

§ 510. “Marine aquaria collector”
510. “Marine aquaria collector” means a person engaging in an activity for
which a marine aquaria collector’s permit is required pursuant to Section 20705.

Comment. Section 510 is drawn from former Fish and Game Code Section 8597(a). It is added
for drafting convenience.

§ 515. “Marine aquaria receiver”
515. “Marine aquaria receiver’” means a person engaging in an activity for which
a marine aquaria receiver’s license is required pursuant to Section 20600.

Comment. Section 515 is drawn from former Fish and Game Code Section 8033.1(a). It is
added for drafting convenience.

§ 520. “Marine finfish aquaculture”

520. “Marine finfish aquaculture” means the propagation, cultivation, or
maintenance of finfish species in the waters of the Pacific Ocean that are regulated
by this state.

Comment. Section 520 continues former Fish and Game Code Section 54.5 without change.

§ 525. “Marine living resources”

525. “Marine living resources” includes all wild mammals, birds, reptiles, fish,
and plants that normally occur in or are associated with salt water, and the marine
habitats upon which these animals and plants depend for their continued viability.

Comment. Section 525 generalizes former Fish and Game Code Section 96.

§ 530. “Marine mammal”
530. “Marine mammal” means any of the following mammals:
(a) Dolphin
(b) Porpoise.
(c) Sea lion.
(d) Sea otter.
(e) Seal.
(f) Whale.

Comment. Section 530 generalizes former Fish and Game Code Section 4500(c).
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§ 535. “Master”
535. “Master,” with regard to a vessel, means the person on board a vessel who
is in charge of the vessel.

Comment. Section 535 continues the 3rd paragraph of former Fish and Game Code Section
12002.7, and former Fish and Game Code Section 12002.8(f), without substantive change.

§ 540. “Maximum sustainable yield”

540. “Maximum sustainable yield” in a marine fishery means the highest
average yield over time that does not result in a continuing reduction in stock
abundance, taking into account fluctuations in abundance and environmental
variability.

Comment. Section 540 generalizes former Fish and Game Code Section 96.5.

§ 545. “Migratory game bird”

545. “Migratory game bird” means any of the following birds:

(a) Band-tailed pigeon.

(b) Coot.

(c) Duck.

(d) Gallinule.

(e) Goose.

(f) Jacksnipe.

(g) Western mourning dove.

(h) White-winged dove.

Comment. Section 545 continues former Fish and Game Code Section 3500(b) without
substantive change.

§ 550. “Mile”

550. “Mile” means either a statute mile (5,280 feet) or a nautical mile (6,077
feet) depending on the application. Statute miles shall be the unit of measurement
for all land masses, rivers, streams, creeks, and inland bodies of water. Nautical
miles shall be the unit of measurement for all marine waters.

Comment. Section 550 continues former Fish and Game Code Section 55 without change.

§ 555. “Native California trout”
555. “Native California trout” means any of the following fish:
(a) California golden trout.
(b) Coastal cutthroat trout.
(c) Coastal rainbow trout/steelhead.
(d) Eagle Lake rainbow trout.
(e) Goose Lake redband trout.
(f) Kern River rainbow trout.
(g) Lahontan cutthroat trout.
(h) Little Kern golden trout.
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(1) McCloud River redband trout.
(j) Paiute cutthroat trout.
(k) Warner Valley redband trout.

Comment. Section 555 continues former Fish and Game Code Section 7261 without
substantive change.

§ 557. “Native plant”
557. “Native plant” means a plant growing in a wild uncultivated state, which is
normally found native to the plantlife of this state.

Comment. Section 557 generalizes the second sentence of former Fish and Game Code
Section 1901.

§ 560. “Nearshore species”

560. “Nearshore species” means those finfish identified as nearshore species in
regulations adopted by the commission pursuant to Section 22620.

Comment. Section 560 generalizes former Fish and Game Code Section 9000.5(e).

§ 565. “Net”
565. “Net” means any gear made of any kind of twine, thread, string, rope, wire,

wood, or other materials used for the gilling, entangling, trapping, or impounding
fish.

Comment. Section 565 continues former Fish and Game Code Section 56 without change.

§ 570. “Nongame bird”
570. “Nongame bird” means a bird occurring naturally in California that is not a
resident game bird, migratory game bird, or fully protected bird.

Comment. Section 570 continues the first sentence of former Fish and Game Code Section
3800(a) without substantive change.

§ 575. “Nongame mammal”

575. “Nongame mammal” means any of the following mammals:

(a) A mammal occurring naturally in California that is not a game mammal,
fully protected mammal, or fur-bearing mammal.

(b) A house cat (Felis domesticus) found within the limits of a fish and game
refuge, except if in the residence of its owner or on the grounds adjacent to that
residence.

Comment. Subdivision (a) of Section 575 continues the first sentence of former Fish and
Game Code Section 4150 without substantive change.

Subdivision (b) continues former Fish and Game Code Section 4151 without substantive
change.

§ 580. “Nonresident”

580. “Nonresident” means a person who is not a resident as defined in Section
660.
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Comment. Section 580 restates former Fish and Game Code Section 57 to reconcile the
definition of the term “nonresident” with the definition of the term “resident” in former Fish and
Game Code Section 70. See also Section 660 (“resident”).

§ 585. “Qath”
585. “Oath” includes affirmation.
Comment. Section 585 continues former Fish and Game Code Section 60 without change.

§ 590. “Ocean ranching”

590. “Ocean ranching” means aquaculture where juvenile anadromous fish are
reared and released into state waters to grow and return to an aquaculture facility
to be harvested commercially.

Comment. Section 590 continues former Fish and Game Code Section 61 without change.

§ 595. “Open season” and “‘season’

595. “Open season” means that period of time during which the taking of birds,
mammals, fish, reptiles, or amphibians is allowed as prescribed in this code and
regulations adopted by the commission. If used to define the period of time during
which take is allowed, “season” means “open season.”

Comment. Section 595 continues former Fish and Game Code Section 62 without change.

§ 600. “Optimum yield”

600. “Optimum yield,” with regard to a marine fishery, means the amount of
fish taken in a fishery that does all of the following:

(a) Provides the greatest overall benefit to the people of California, particularly
with respect to food production and recreational opportunities, and takes into
account the protection of marine ecosystems.

(b) Is the maximum sustainable yield of the fishery, as reduced by relevant
economic, social, or ecological factors.

(c) In the case of an overfished fishery, provides for rebuilding to a level
consistent with producing maximum sustainable yield in the fishery.

Comment. Section 600 generalizes former Fish and Game Code Section 97.

§ 605. “Overfished”
605. “Overfished,” with regard to a marine fishery, means both of the following:
(a) A depressed fishery.
(b) A reduction of take in the fishery is the principal means for rebuilding the
population.
Comment. Section 605 generalizes former Fish and Game Code Section 97.5.

§ 610. “Overfishing”
610. “Overfishing” means a rate or level of taking that the best available
scientific information, and other relevant information that the commission or

_21—



A W N

o N N W

10

11
12

13
14
15

16
17

18
19
20
21

22
23
24
25
26

27
28
29

30
31

32
33

34
35

Staff Draft Tentative Recommendation — Part 3 * July 21, 2017

department possesses or receives, indicates is not sustainable or that jeopardizes
the capacity of a marine fishery to produce the maximum sustainable yield on a
continuing basis.

Comment. Section 610 generalizes former Fish and Game Code Section 98.

§ 615. “Participants”

615. “Participants” in regard to a fishery means the sportfishing, commercial
fishing, and fish receiving and processing sectors of the fishery.

Comment. Section 615 generalizes former Fish and Game Code Section 98.2.

§ 620. “Person”
620. “Person” means any natural person or any partnership, corporation, limited

liability company, trust, or other type of association.
Comment. Section 620 continues former Fish and Game Code Section 67 without change.

§ 625. “Population”
625. “Population” means a species, subspecies, geographical grouping, or other
category of fish capable of management as a unit.

Comment. Section 625 generalizes a part of former Fish and Game Code Section 98.5. See
also Section 745 (“stock™).

§ 630. “Popup”

630. “Popup” means a mechanism capable of releasing a submerged buoy at a
predetermined time.

Comment. Section 630 generalizes former Fish and Game Code Section 9000.5(f).

§ 635. “Possession limit”

635. “Possession limit” means the maximum, in number or amount, of birds,
mammals, fish, reptiles, or amphibians that may be lawfully possessed by one
person.

Comment. Section 635 continues former Fish and Game Code Section 19 without change.

§ 640. “Project”
640. “Project” has the same meaning as defined in Section 21065 of the Public
Resources Code.

Comment. Section 640 continues the definition of “project” in former Fish and Game Code
Section 711.2(a) without change.

§ 645. “Purchase”
645. “Purchase” means “buy” as defined in Section 260.

Comment. Section 645 continues former Fish and Game Code Section 68 without substantive
change.
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§ 650. “Raw fur”
650. “Raw fur” means any of the following:
(a) A fur, pelt, or skin that has not been tanned or cured.
(b) A pelt that is salt-cured or sun-cured.

Comment. Section 650 restates the second sentence of former Fish and Game Code Section
4005(a) without substantive change.

§ 655. “Recycled water” or “reclaimed water”
655. “Recycled water” or “reclaimed water” has the same meaning as “recycled
water” as defined in subdivision (n) of Section 13050 of the Water Code.

Comment. Section 655 continues former Fish and Game Code Section 89 without substantive
change.

§ 660. “Resident”

660. “Resident” means any person who has resided continuously in the State of
California for six months or more immediately prior to the date of application for a
license or permit, any person on active military duty with the Armed Forces of the
United States or auxiliary branch thereof, or any person enrolled in the Job Corps
established pursuant to Section 2883 of Title 29 of the United States Code.

Comment. Section 660 continues former Fish and Game Code Section 70 without substantive
change.

§ 665. “Resident game bird”

665. “Resident game bird” means any of the following birds:

(a) California quail and varieties thereof.

(b) Dove of the genus Streptopelia, including, but not limited to, spotted dove,
ringed turtledove, and Eurasian collared-dove.

(c) Gambel’s or desert quail.

(d) Hungarian partridge.

(e) Mountain quail and varieties thereof.

(f) Red-legged partridge, including the chukar and other varieties thereof.

(g) Ring-necked pheasant and varieties thereof.

(h) Ruffed grouse.

(i) Sage hens or sage grouse.

(j) Sooty or blue grouse and varieties thereof.

(k) Wild turkey.

Comment. Section 665 continues former Fish and Game Code Section 3500(a) without
substantive change.

§ 670. “Restricted access”

670. “Restricted access,” with regard to a marine fishery, means a fishery in
which the number of persons who may participate, or the number of vessels that
may be used in taking a specified species of fish, or the catch allocated to each
fishery participant, is limited by statute or regulation.
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Comment. Section 670 generalizes former Fish and Game Code Section 99.

§ 675. “Round haul net”

675. “Round haul net” means a circle seine, and includes a purse seine, ring net,
half ring net, and lampara net.

Comment. Section 675 generalizes former Fish and Game Code Section 8750.

§ 680. “Sell”
680. “Sell” includes offer or possess for sale, barter, exchange, or trade.
Comment. Section 680 continues former Fish and Game Code Section 75 without change.

§ 685. “Set line”
685. “Set line” means a line used to take fish that is anchored to the bottom on
each end and is not free to drift with the tide or current.

Comment. Section 685 combines and generalizes the parts of former Fish and Game Code
Section 8601 and the second sentence of former Fish and Game Code Section 9029.5 applicable
to set lines.

§ 690. “Set net”

690. (a) “Set net” means either of the following:

(1) A net used to take fish that is anchored to the bottom on each end and is not
free to drift with the tide or current.

(2) A net placed so that it will catch or impound fish within a bight, bay, or
estuary, or against the shore upon the receding of the tide.

(b) Notwithstanding subdivision (a), the following nets are not set nets:

(1) A fyke net.

(2) A shrimp net.

(3) A crab net.

Comment. Section 690 generalizes the part of former Fish and Game Code Section 8601
applicable to set nets.

§ 695. “Signature” or ‘“subscription”

695. “Signature” or “subscription” includes mark when the signer or subscriber
cannot write, such signer’s or subscriber’s name being written near the mark by a
witness who writes his own name near the signer’s or subscriber’s name; but a
signature or subscription by mark can be acknowledged or can serve as a signature
or subscription to a sworn statement only when two witnesses also sign their own
names.

Comment. Section 695 continues former Fish and Game Code Section 81 without substantive
change.

§ 700. “Slurp gun”
700. “Slurp gun” means a self-contained, hand-held device used to capture fish
by rapidly drawing water containing fish into a closed chamber.
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Comment. Section 700 continues former Fish and Game Code Section 82 without change.

§ 705. “Spike buck”
705. “Spike buck” means a male deer with unbranched antlers on both sides that
are more than three inches in length.

Comment. Section 705 continues the third sentence of former Fish and Game Code Section
200(b)(2) without change.

§ 710. “Spiny lobster”
710. “Spiny lobster” refers to the species Panulirus interruptus.
Comment. Section 710 continues former Fish and Game Code Section 8250 without change.

§ 715. “Sport fishing”
715. “Sport fishing” means the take of a fish, amphibian, or reptile, for a
purpose other than profit.

Comment. Section 715 is new, and added for drafting convenience. It is consistent with former
usage. See, e.g., former Fish and Game Code §§ 7145, 7149.05,7149.2,7150,7151,7180.1.

§ 720. “Spotted fawn”
720. “Spotted fawn” means a deer one year of age or less that has spotted
pelage.

Comment. Section 720 continues the second sentence of former Fish and Game Code Section
200(b)(2) without change.

§ 725. “Spouse”

725. “Spouse” includes “registered domestic partner,” as required by Section
297.5 of the Family Code.

Comment. Section 725 continues former Fish and Game Code Section 9.2 without change.

§ 730. “Stamp”

730 “Stamp” includes an electronic validation of privileges issued to the
licensee.

Comment. Section 730 generalizes former Fish and Game Code Section 7700(d).

§ 735. “State”

735. “State” means the State of California, unless applied to the different parts
of the United States. In the latter case, it includes the District of Columbia and the
territories.

Comment. Section 735 continues former Fish and Game Code Section 83 without change.

§ 740. “State waters”
740. “State waters” means “waters of the state,” as defined in Section 790.

Comment. Section 740 continues a part of former Fish and Game Code Section 89.1 without
change.
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§ 745. “Stock”
745. “Stock™ means “population,” as defined in Section 625.
Comment. Section 745 generalizes a part of former Fish and Game Code Section 98.5.

§ 750. “Sustainable,” “sustainable use,” and ‘“‘sustainability”

750. “Sustainable,” “sustainable use,” and ‘“‘sustainability,’
marine fishery, mean both of the following:

(a) Continuous replacement of resources, taking into account fluctuations in
abundance and environmental variability.

(b) Securing the fullest possible range of present and long-term economic,
social, and ecological benefits, maintaining biological diversity, and, in the case of
fishery management based on maximum sustainable yield, taking in a fishery that
does not exceed optimum yield.

Comment. Section 750 generalizes former Fish and Game Code Section 99.5.

9

with regard to a

§ 755. “Take”

755. “Take” means hunt, pursue, catch, capture, or kill, or attempt to hunt,
pursue, catch, capture, or kill.

Comment. Section 755 continues former Fish and Game Code Section 86 without change.

§ 760. “Transport”
760. “Transport” includes offer or receive for transportation.
Comment. Section 760 continues former Fish and Game Code Section 88 without change.

§ 765. “Trawl net”
765. “Trawl net” means a cone or funnel-shaped net that is towed or drawn
through the water by a fishing vessel, and includes any gear appurtenant to the net.

Comment. Section 765 generalizes the first sentence of former Fish and Game Code Section
8830.

§ 770. “Troll line”

770. “Troll line” means a line with one or more hooks towed by a vessel
underway and making way.

Comment. Section 770 generalizes former Fish and Game Code Section 9025.5(b).

§ 775. “Upland game bird”

775. “Upland game bird” means any of the following birds:

(a) Band-tailed pigeon.

(b) California quail and varieties thereof.

(c) Dove of the genus Streptopelia, including, but not limited to, spotted dove,
ringed turtledove, and Eurasian collared dove.

(d) Gambel’s or desert quail.

(e) Hungarian partridge.
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(f) Jacksnipe.

(g) Mountain quail and varieties thereof.

(h) Red-legged partridge including the chukar and other varieties.
(1) Ring-necked pheasant and varieties thereof.
(j) Ruffed grouse.

(k) Sage hen or sage grouse.

(1) Sooty or blue grouse.

(m) Western mourning dove.

(n) White-tailed ptarmigan.

(o) White-winged dove.

(p) Wild turkey.

Comment. Section 775 continues former Fish and Game Code Section 3683 without
substantive change.

§ 780. “Vertical fishing line”

780. “Vertical fishing line” means a fishing line that is anchored to the ocean
bottom at one end and attached at the other end on the surface to a fishing vessel
or a buoy.

Comment. Section 780 generalizes the part of the second sentence of former Fish and Game
Code Section 9029.5 applicable to a vertical fishing line.

§ 785. “Vessel owner”

785. (a) “Vessel owner,” or a reference to an owner of a vessel, means the
person or persons designated as the registered owner of a vessel, on a certificate of
documentation issued by the United States Coast Guard or on a copy of the vessel
registration issued by the vessel registration agency of the state where the owner is
a resident.

(b) For purposes of this section, the vessel registration agency in California is
the Department of Motor Vehicles.

Comment. Section 785 restates and generalizes former Fish and Game Code Section 7601.

§ 790. “Waters of the state,” “waters of this state”

790. “Waters of the state” or “waters of this state” have the same meaning as
“waters of the state” as defined in subdivision (e) of Section 13050 of the Water
Code.

Comment. Section 790 continues a part of former Fish and Game Code Section 89.1 without
change. See also Section 740 (“state waters”).

§ 795. “Week”
795. “Week” means calendar week.

Comment. Section 795 continues the second clause of former Fish and Game Code Section 35
without change.

_27—



| N S

10

11
12
13

14
15

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

Staff Draft Tentative Recommendation — Part 3 * July 21, 2017

§ 800. “Wildlife”

800. “Wildlife” means and includes all wild animals, birds, plants, fish,
amphibians, reptiles, and related ecological communities, including the habitat
upon which the wildlife depends for its continued viability.

Comment. Section 800 continues former Fish and Game Code Section 89.5 without change.

DIVISION 15. HABITAT CONSERVATION AND ENHANCEMENT

PART 1. GENERAL PROVISIONS

TITLE 1. CONSERVATION OF WILDLIFE
RESOURCES

§ 54500. “Wildlife” defined

54500. As used in this title “wildlife” means birds, mammals, and reptiles not
raised in captivity.

Comment. Section 54500 continues former Fish and Game Code Section 1800 without
substantive change.

§ 54505. Policy

54505. It is hereby declared to be the policy of the state to encourage the
preservation, conservation, and maintenance of wildlife resources under the
jurisdiction and influence of the state. This policy shall include the following
objectives:

(a) To maintain sufficient populations of all species of wildlife and the habitat
necessary to achieve the objectives stated in subdivisions (b), (¢), and (d).

(b) To provide for the beneficial use and enjoyment of wildlife by all citizens of
the state.

(c) To perpetuate all species of wildlife for their intrinsic and ecological values,
as well as for their direct benefits to all persons.

(d) To provide for aesthetic, educational, and nonappropriative uses of the
various wildlife species.

(e) To maintain diversified recreational uses of wildlife, including the sport of
hunting, as proper uses of certain designated species of wildlife, subject to
regulations consistent with the maintenance of healthy, viable wildlife resources,
the public safety, and a quality outdoor experience.

(f) To provide for economic contributions to the citizens of the state, through the
recognition that wildlife is a renewable resource of the land by which economic
return can accrue to the citizens of the state, individually and collectively, through
regulated management. That management shall be consistent with the maintenance
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of healthy and thriving wildlife resources and the public ownership status of the
wildlife resources.

(g) To alleviate economic losses or public health or safety problems caused by
wildlife to the people of the state either individually or collectively. That
resolution shall be in a manner designed to bring the problem within tolerable
limits consistent with economic and public health considerations and the
objectives stated in subdivisions (a), (b), and (c).

(h) It is not intended that this policy shall provide any power to regulate natural
resources or commercial or other activities connected therewith, except as
specifically provided by the Legislature.

Comment. Section 54505 continues former Fish and Game Code Section 1801 without
substantive change.

§ 54510. Department jurisdiction

54510. The department has jurisdiction over the conservation, protection, and
management of fish, wildlife, native plants, and habitat necessary for biologically
sustainable populations of those species. The department, as trustee for fish and
wildlife resources, shall consult with lead and responsible agencies and shall
provide, as available, the requisite biological expertise to review and comment
upon environmental documents and impacts arising from project activities, as
those terms are used in the California Environmental Protection Act (Division 13
(commencing with Section 21000) of the Public Resources Code).

Comment. Section 54510 continues former Fish and Game Code Section 1802 without
substantive change.

TITLE 2. CONSERVATION OF AQUATIC
RESOURCES

§ 54525. Policy

54525. 1t is hereby declared to be the policy of the state to encourage the
conservation, maintenance, and utilization of the living resources of the ocean and
other waters under the jurisdiction and influence of the state for the benefit of all
the citizens of the state and to promote the development of local fisheries and
distant-water fisheries based in California in harmony with international law
respecting fishing and the conservation of the living resources of the oceans and
other waters under the jurisdiction and influence of the state. This policy shall
include all of the following objectives:

(a) The maintenance of sufficient populations of all species of aquatic organisms
to insure their continued existence.

(b) The recognition of the importance of the aesthetic, educational, scientific,
and nonextractive recreational uses of the living resources of the California
Current.
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(c) The maintenance of a sufficient resource to support a reasonable sport use,
where a species is the object of sport fishing, taking into consideration the
necessity of regulating individual sport fishery bag limits to the quantity that is
sufficient to provide a satisfying sport.

(d) The growth of local commercial fisheries, consistent with aesthetic,
educational, scientific, and recreational uses of living resources, the utilization of
unused resources, taking into consideration the necessity of regulating the catch
within the limits of maximum sustainable yields, and the development of distant-
water and overseas fishery enterprises.

(e) The management, on a basis of adequate scientific information promptly
promulgated for public scrutiny, of the fisheries under the state’s jurisdiction, and
the participation in the management of other fisheries in which California
fishermen are engaged, with the objective of maximizing the sustained harvest.

(f) The development of commercial aquaculture.

Comment. Section 54525 continues former Fish and Game Code Section 1700 without
substantive change.

TITLE 3. DEPARTMENT AUTHORITY

§ 54550. Habitat improvement

54550. (a) The department may expend any funds that may be necessary for the
improvement of property, including nonnavigable lakes and streams, riparian
zones, and upland, in order to restore, rehabilitate, and improve fish and wildlife
habitat. The improvement activities may include, but are not limited to, the
removal of barriers to migration of fish and wildlife and the improvement of
hatching, feeding, resting, and breeding places for wildlife.

(b) The department may undertake the services and habitat improvement work
on private, public, and public trust lands without the state acquiring an interest in
the property.

Comment. Section 54550 continues former Fish and Game Code Section 1501 without
substantive change.

§ 54555. Contracts for habitat improvement

54555. (a) The department may enter into contracts for fish and wildlife habitat
preservation, restoration, and enhancement with public and private entities
whenever the department finds that the contracts will assist in meeting the
department’s duty to preserve, protect, and restore fish and wildlife.

(b) The department may grant funds for fish and wildlife habitat preservation,
restoration, and enhancement to public agencies, Indian tribes, and nonprofit
entities whenever the department finds that the grants will assist it in meeting its
duty to preserve, protect, and restore fish and wildlife.

(c) Contracts authorized under this section are contracts for services and are
governed by Article 4 (commencing with Section 10335) of Chapter 2 of Part 2 of
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Division 2 of the Public Contract Code. No work under this section is public work
or a public improvement, and is not subject to Chapter 1 (commencing with
Section 1720) of Part 7 of Division 2 of the Labor Code.

(d) This section does not apply to contracts for any of the following:

(1) Construction of office, storage, garage, or maintenance buildings.

(2) Drilling wells and installation of pumping equipment.

(3) Construction of permanent hatchery facilities, including raceways, water
systems, and bird exclosures.

(4) Construction of permanent surfaced roadways and bridges.

(5) Any project requiring engineered design or certification by a registered
engineer.

(6) Any contract, except contracts with public agencies, nonprofit organizations,
or Indian tribes that exceed fifty thousand dollars ($50,000) in cost, excluding the
cost for gravel, for fish and wildlife habitat preservation, restoration, and
enhancement for any one of the following:

(A) Fish screens, weirs, and ladders.

(B) Drainage or other watershed improvements.

(C) Gravel and rock removal or placement.

(D) Irrigation and water distribution systems.

(E) Earthwork and grading.

(F) Fencing.

(G) Planting trees or other habitat vegetation.

(H) Construction of temporary storage buildings.

Comment. Section 54555 continues former Fish and Game Code Section 1501.5 without
substantive change.

TITLE 4. SIGNIFICANT NATURAL AREAS

§ 54575. Findings and declarations

54575. The Legislature finds and declares that:

(a) Areas containing diverse ecological and geological characteristics are vital to
the continual health and well-being of the state’s natural resources and of its
citizens.

(b) Many habitats and ecosystems that constitute the state’s natural diversity are
in danger of being lost.

(c) Connectivity between wildlife habitats is important to the long-term viability
of the state’s biodiversity.

(d) Preserving and connecting high-quality habitat for wildlife can create habitat
strongholds.

(e) Increasingly fragmented habitats threaten the state’s wildlife species.

(f) There is an opportunity to provide incentive for private landowners to
maintain and perpetuate significant local natural areas in their natural state.
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(g) Efforts to preserve natural areas have been fragmented between federal,
state, local, and private sectors.

(h) Analysis of the state’s habitat connectivity benefits from the consideration of
all relevant data, including information from private and public landowners.

(i) The department’s existing mapping activities and products should be
developed and sustained.

(j) The importance of wildlife corridors to assist in adapting to climate change
has been recognized by such groups as the Western Governors’ Association,
which unanimously approved a policy to protect wildlife migration corridors and
crucial wildlife habitat in 2007. Individual local, state, and federal agencies have
also adopted policies aimed at protecting wildlife corridors and habitat
connectivity, in order to protect ecosystem health and biodiversity and to improve
the resiliency of wildlife and their habitats to climate change. However, these
efforts could be enhanced through establishment of a statewide policy to protect
important wildlife corridors and habitat linkages where feasible and practicable.

Comment. Section 54575 continues former Fish and Game Code Section 1930 without
substantive change.

§ 54580. Identification of wildlife corridors

54580. (a) Contingent upon funding being provided by the Wildlife
Conservation Board from moneys available pursuant to Section 75055 of the
Public Resources Code, or from other appropriate bond funds, upon appropriation
by the Legislature, the department shall investigate, study, and identify those areas
in the state that are most essential as wildlife corridors and habitat linkages, as
well as the impacts to those wildlife corridors from climate change, and shall
prioritize vegetative data development in these areas.

(b) It is the intent of the Legislature that the Wildlife Conservation Board use
various funds to work with the department to complete a statewide analysis of
wildlife corridors and connectivity to support conservation planning and climate
change adaptation activities.

Comment. Section 54580 continues former Fish and Game Code Section 1930.5(a)-(b)
without substantive change.

§ 54585. Significant Natural Areas Program

54585. There is hereby established the Significant Natural Areas Program,
which shall be administered by the department. The department, in administering
this program, shall do all of the following:

(a) Obtain access to the most recent information with respect to natural
resources. In order to accomplish this, the department shall maintain, expand, and
keep current a data management system, designated the California Natural
Diversity Data Base, designed to document information on these resources. That
data shall be made available to interested parties on request.
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(b) Develop and maintain a spatial data system that identifies those areas in the
state that are most essential for maintaining habitat connectivity, including wildlife
corridors and habitat linkages. This data should include information essential for
evaluating the needs of wildlife species that require habitat connectivity for their
long-term conservation, including distribution and movement patterns.

(c) As appropriate, develop and maintain the database by incorporating mapping
products and data developed by other state agencies.

(d) Make all of the data sets, and associated analytical products, available to the
public and other government entities.

(e) Ensure cost sharing by all who use the data management system and develop
an appropriate schedule of compensation to be paid by individuals using the data
management system, not to exceed the actual costs for use of the data management
system.

(f) Ensure recognition of the state’s most significant natural areas, including
those affected by climate change. The department shall, after consultation with
federal, state, and local agencies, education institutions, civic and public interest
organizations, private organizations, landowners, and other private individuals,
identify by means of periodic reports those natural areas deemed to be most
significant.

(g) Seek the maintenance and perpetuation of the state’s most significant natural
areas for present and future generations in the most feasible manner. The
department shall consider alternative approaches for that maintenance, including
alternatives to fee acquisition such as incentives, leasing, and dedication.

(h) Reduce unnecessary duplication of effort. The department shall provide
coordinating services to federal, state, local, and private interests wishing to aid in
the maintenance and perpetuation of significant natural areas.

(1) Actively pursue grants and cost-sharing opportunities with local, state, or
federal agencies, or private entities that use the data sets and benefit from their
creation and maintenance.

Comment. Section 54585 continues former Fish and Game Code Section 1932 without
substantive change.

1= Note. Existing Section 1932(b) incorporates the definition of “wildlife” provided in Section
89.5. That language is not continued here, because the Commission is proposing to generalize
Section 89.5 so that its definition of “wildlife” applies to the entire code.

§ 54590. Vegetation mapping standard

54590. (a) The department shall undertake the development of a vegetation
mapping standard for the state.

(b) The development of a state vegetation mapping standard by the department
shall be done in consultation with interested stakeholders, including, but not
limited to, government agencies, nongovernmental conservation organizations,
landowners, agriculture, recreation, scientific entities, and industry. Components
of the standard shall include the following:
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(1) A published classification system for all natural and seminatural vegetation
communities present in California with sufficient detail to meet the analytical
needs of government and nongovernment entities. The classification shall be
consistent with national standards adopted by the Federal Geographic Data
Committee.

(2) Methods for field data collection, image interpretation, and digital map
production and attribution.

(3) Manuals, training materials, tools, and database structures for use by parties
interested in performing vegetation mapping according to the standard.

(4) Documented methods for performing postproject accuracy assessments to
quantify the validity of the work. Private and public landowners shall be given
reasonable opportunity to review, and comment on the accuracy of, the data
collected on their lands.

(5) Mechanisms for integrating new map products that meet the standard into a
cohesive database with the intent of eventually completing statewide coverage.

(c) The department shall submit a report to the budget committee of each house
of the Legislature no later than January 10, 2008, providing its mapping standard
and advising how the department will ensure that its standard will be updated to
reflect changing technology and serve as the state’s center of expertise on
vegetation mapping.

(d) The department may adopt regulations to implement this section.

Comment. Section 54590 continues former Fish and Game Code Section 1940 without
substantive change.

§ 54595. Cooperation with public and private entities

54595. (a) The Legislature further finds and declares that it is the policy of this
state to encourage the cooperation of federal, state, local, and private sectors,
including private organizations and individuals, in efforts to maintain the state’s
most significant natural areas.

(b) In carrying out its responsibilities pursuant to this title, the department shall
solicit and utilize all relevant results of existing studies and information from local
government, state, and federal agencies, academic institutions, nonprofit
organizations, certified environmental documents, private and public landowners,
and agricultural and rangeland information developed by the Department of
Conservation and agriculture associations.

(c) The department shall seek input from representatives of other state agencies,
local government, federal agencies, nongovernmental conservation organizations,
landowners, agriculture, recreation, scientific entities, and industry in determining
essential wildlife corridors and habitat linkages.

(d) Private and public landowners shall be given a reasonable opportunity to
review and comment on the wildlife characteristics of their land if it is identified
pursuant to this title. The department shall utilize all relevant information when
developing data sets and associated analytical products pursuant to this title.
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Comment. Subdivision (a) of Section 54595 continues former Fish and Game Code Section
1931 without substantive change.

Subdivisions (b)-(d) continue former Fish and Game Code Section 1932.5(a)-(b) without
substantive change.

§ 54600. Voluntary protections

54600. (a) It is the policy of the state to promote the voluntary protection of
wildlife corridors and habitat strongholds in order to enhance the resiliency of
wildlife and their habitats to climate change, protect biodiversity, and allow for the
migration and movement of species by providing connectivity between habitat
lands. In order to further these goals, it is the policy of the state to encourage,
wherever feasible and practicable, voluntary steps to protect the functioning of
wildlife corridors through various means, as applicable and to the extent feasible
and practicable, those means may include, but are not limited to:

(1) Acquisition or protection of wildlife corridors as open space through
conservation easements.

(2) Installing of wildlife-friendly or directional fencing.

(3) Siting of mitigation and conservation banks in areas that provide habitat
connectivity for affected fish and wildlife resources.

(4) Provision of roadway undercrossings, overpasses, oversized culverts, or
bridges to allow for fish passage and the movement of wildlife between habitat
areas.

(b) The fact that a project applicant does not take voluntary steps to protect the
functioning of a wildlife corridor prior to initiating the application process for a
project shall not be grounds for denying a permit or requiring additional mitigation
beyond what would be required to mitigate project impacts under other applicable
laws, including, but not limited to, the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3) and the California
Environmental Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code).

(c) The Legislature finds and declares that there are a number of existing efforts,
including, but not limited to, efforts involving working landscapes, that are already
working to achieve the policy described in subdivisions (a) and (b).

(d) Subdivisions (a) and (b) shall not be construed to create new regulatory
requirements or modify the requirements of paragraphs (2) and (5) of subdivision
(d) of Section 64580 or the California Environmental Quality Act (Division 13
(commencing with Section 21000) of the Public Resources Code).

Comment. Section 54600 continues former Fish and Game Code Section 1930.5(c)-(e)
without substantive change.

§ 54605. Disclaimers

54605. (a) This title does not require, mandate, or authorize, under state or
federal law, any state or local planning, zoning, or other land use action or
decision.
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(b) This title does not alter any legal rights and privileges, under state or federal
law, of ownership or use of privately or publicly owned property.

(c) The Legislature finds and declares that the data sets and associated analytical
products required pursuant to this title are for inventory and planning purposes and
may not be suitable to support regulatory actions without additional specificity or
information.

(d) No authority or responsibility provided for in this title shall, of itself, change
or prevent the change of the use of any area identified pursuant to the Significant
Natural Areas Program.

Comment. Subdivisions (a) through (c) of Section 54605 continue former Fish and Game
Code Section 1932.5(c)-(e) without substantive change.

Subdivision (d) continues former Fish and Game Code Section 1933 without substantive
change.

PART 2. HABITAT CONSERVATION AND ENHANCEMENT
PROGRAMS

TITLE 1. WILDLIFE CONSERVATION LAW
OF 1947

CHAPTER 1. GENERAL PROVISIONS

§ 54700. Short title
54700. This title is known and may be cited as the Wildlife Conservation Law of
1947.

Comment. Section 54700 continues former Fish and Game Code Section 1300 without
substantive change.

§ 54705. Definitions
54705. For the purposes of this title, “board” means the Wildlife Conservation
Board.

Comment. Section 54705 is new. It is comparable to former Fish and Game Code Sections
1320 and 1361(a).

§ 54710. Policy

54710. The preservation, protection and restoration of wildlife within the state is
an inseparable part of providing adequate recreation for our people in the interest
of public welfare; and it is the policy of the state to acquire and restore to the
highest possible level, and maintain in a state of high productivity, those areas that
can be most successfully used to sustain wildlife and which will provide adequate
and suitable recreation. To carry out these purposes, a single and coordinated
program for the acquisition of lands and facilities suitable for recreational
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purposes, and adaptable for conservation, propagation, and utilization of the fish
and game resources of the state, is established.

Comment. Section 54710 continues former Fish and Game Code Section 1301 without
substantive change.

CHAPTER 2. WILDLIFE CONSERVATION BOARD

Article 1. Administration

§ 54750. Establishment and composition of board

54750. (a) There is in the department the Wildlife Conservation Board.

(b) The board consists of the president of the commission, the director, the
Director of Finance, and four public members appointed pursuant to subdivisions
(b) through (e), inclusive.

(c) The Speaker of the Assembly and the Senate Committee on Rules shall each
appoint a public member to serve on the board and the Governor shall appoint two
public members to serve on the board.

(d) The public members shall each serve a term of four years. If a vacancy
occurs during the term of a public member, the appointing authority shall appoint
a person to fill the vacancy for a term of four years.

(e) Each public member shall have demonstrated interest and expertise in land
acquisition for conservation purposes, including, but not limited to, any of the
following:

(1) Experience with activities that benefit disadvantaged communities identified
pursuant to Section 39711 of the Health and Safety Code.

(2) Experience with a land conservation nonprofit organization, a public agency
focused on land conservation, or public land management.

(3) Experience as a professional with expertise in one or more functions of the
board, including conservation easements or other interests in real estate designed
to further the mission of the board.

Comment. Section 54750 continues former Fish and Game Code Section 1320 without
substantive change.

§ 54755. Board chair
54755. The board’s chair shall be elected by the members of the board.

Comment. Section 54755 continues former Fish and Game Code Section 1321 without
substantive change.

§ 54760. Travel expenses
54760. The members of the board shall receive their actual and necessary
traveling expenses, which shall be paid from the Wildlife Restoration Fund.

Comment. Section 54760 continues former Fish and Game Code Section 1322 without
substantive change.
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§ 54765. Participation of legislators

54765. Three Members of the Senate, appointed by the Committee on Rules
thereof, and three Members of the Assembly, appointed by the Speaker thereof,
shall meet with the board and participate in its activities to the extent that
participation is not incompatible with their respective positions as Members of the
Legislature.

Comment. Section 54765 continues former Fish and Game Code Section 1323 without
substantive change.

§ 54770. Interim investigating committee

54770. For the purposes of this title, the Members of the Legislature shall
constitute an interim investigating committee on the subject of this title and as
such shall have the powers and duties imposed upon an interim investigating
committee by the Joint Rules of the Senate and the Assembly.

Comment. Section 54770 continues former Fish and Game Code Section 1324 without
substantive change.

Article 2. Powers and Purposes

§ 54800. Studies

54800. (a) The board shall investigate, study, and determine what areas within
the state are most essential and suitable for wildlife production and preservation,
and will provide suitable recreation.

(b) The board shall ascertain and determine what lands within the state are
suitable for game propagation, game refuges, bird refuges, waterfowl refuges,
game farms, fish hatcheries, game management areas, and what streams and lakes
are suitable for, or can be made suitable for, fishing and hunting.

(c) In determining which areas are suitable for fishing and hunting, the board, in
consultation with the department, shall take into consideration areas of the state
where public access and opportunity for fishing and hunting are most needed.

(d) The board shall ascertain what lands are suitable for providing cover for the
propagation and rearing in a wild state of waterfowl, shore birds, and upland birds,
and the possibilities of acquiring easements on those lands to provide that cover.

Comment. Subdivisions (a) through (c) of Section 54800 continue former Fish and Game
Code Section 1345 without substantive change.

Subdivision (d) continues former Fish and Game Code Section 1346 without substantive
change.

§ 54805. Determination

54805. As a result of its studies, the board shall determine what areas, lands, or
rights in lands or waters should be acquired by the state in order to effectuate a
coordinated and balanced program resulting in the maximum restoration of
wildlife in the state and in the maximum recreational advantages to the people of
the state.

_ 38—



N =

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Staff Draft Tentative Recommendation — Part 3 * July 21, 2017

Comment. Section 54805 continues former Fish and Game Code Section 1347 without
substantive change.

§ 54810. Consideration of greenhouse gas emissions

54810. The board, when it prioritizes the use of available funds for proposed
acquisitions, with regard to the priority of a proposal to acquire forestland, may
consider and take into account the potential of that proposed acquisition to
beneficially reduce or sequester greenhouse gas emissions. The board may use
policies, protocols, or other relevant information developed by the California
Climate Action Registry as a basis for determining a project’s potential to reduce
or sequester greenhouse gas emissions.

Comment. Section 54810 continues former Fish and Game Code Section 1356 without
substantive change.

§ 54815. Acquisition of property rights

54815. (a)(1) The board shall authorize the acquisition of real property, rights in
real property, water, or water rights as may be necessary to carry out the purposes
of this title.

(2) The board may authorize acquisition by the department, but the department
shall not acquire any property pursuant to this subdivision by eminent domain
proceedings except that property as may be necessary to provide access roads or
rights-of-way to areas to be used for fishing the coastal waters of the Pacific
Ocean, and then only if the board of supervisors of the affected county has agreed
by resolution to those proceedings for each parcel of land, and has further agreed
by resolution to maintain the road or right-of-way.

(3) The board may authorize acquisition by the State Public Works Board,
which may effect acquisitions pursuant to the Property Acquisition Law, Part 11
(commencing with Section 15850) of Division 3 of Title 2 of the Government
Code.

(b) For the purposes of this title and Title 12 (commencing with Section 57700),
the board may authorize the acquisition of interests in real property and water
rights by means of gifts, purchases, leases, easements, the transfer or exchange of
property for other property of like value, transfers of development rights or credits,
and purchases of development rights, conservation easements, and other interests.

(c) To further implement this title and Title 12 (commencing with Section
57700), the board may authorize the department to do any of the following:

(1) Accept federal grants and receive gifts, donations, subventions, rents,
royalties, and other financial support from public or private sources. Proceeds
received from any of these sources shall be deposited in the Wildlife Restoration
Fund.

(2) Notwithstanding any other provision of law, lease, sell, exchange, or
otherwise transfer any real property, interest in real property, or option acquired by
or held under the jurisdiction of the board or the department. Except as provided in
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Section 54870, proceeds from transactions entered into pursuant to this paragraph
shall be deposited in the Wildlife Restoration Fund.

(3) Lease degraded potential wildlife habitat real property to nonprofit
organizations, local governmental agencies, or state and federal agencies if the
lessee agrees to restore the real property to its highest possible wildlife habitat
value and maintain the real property at that highest possible wildlife habitat value.
If feasible, during the period of lease, the board may require that the real property
be open to the public for compatible recreational opportunities. Proceeds from any
lease or rental and interest thereon shall be deposited in the Wildlife Restoration
Fund.

(4) Acquire former wildlife habitat real property, including riparian habitat real
property, restore and sell the real property, or any interest therein, to private
owners, local governmental agencies, or state departments and agencies, or
exchange the property for other real property, if a written and recorded agreement
is first secured to keep and maintain the real property as wildlife habitat in
perpetuity. The agreement shall contain a reversion if the real property sold or
exchanged is not maintained as wildlife habitat. The agreement containing the
reversion shall be set forth in any conveyance transferring any real property,
interest in real property, or option subject to this section. Proceeds from the sales
shall be deposited in the Wildlife Restoration Fund.

Comment. Section 54815 continues former Fish and Game Code Section 1348 without
substantive change.

§ 54820. Acquisition of property for public access

54820. The board may authorize the acquisition of any lands or rights in land
that may be necessary for the purpose of furnishing public access to lands or
waters open to the public for fishing, hunting and shooting. The board may
authorize that acquisition by the department.

Comment. Section 54820 continues former Fish and Game Code Section 1354 without
substantive change.

§ 54825. Notice of intent to acquire property

54825. Before the board authorizes the purchase of any land, or any interest
therein, the board shall notify all owners of record of adjacent parcels of land of
the intent of the board to purchase the land. The notice to the adjacent owners of
land and the public notice shall include an explanation of the proposed use of the
land by the department.

Comment. Section 54825 continues former Fish and Game Code Section 1348.1 without
substantive change.

§ 54830. Purchase price of acquired property
54830. When the board acquires real property, other than by eminent domain,
the purchase price for the real property shall not exceed the fair market value of
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the property, as defined in Section 1263.320 of the Code of Civil Procedure. The
fair market value shall be set forth in an appraisal that is (a) prepared by a licensed
real estate appraiser, and (b) approved by the Department of General Services.

Comment. Section 54830 continues former Fish and Game Code Section 1348.2 without
substantive change.

§ 54835. Condemnation of wildlife conservation easement

54835. (a) No governmental entity may condemn any wildlife conservation
easement acquired by a state agency, except as provided in subdivision (b). As
used in this section, the following terms have the following meanings:

(1) “Public use” as used in Article 6 (commencing with Section 1240.510) and
Article 7 (commencing with Section 1240.610) of Chapter 3 of Title 7 of Part 3 of
the Code of Civil Procedure means privately owned lands managed for habitat in
public trust.

(2) “Wildlife conservation easement” means a recorded conservation easement,
as defined in Section 815.1 of the Civil Code, that exists or will exist for at least
10 years and that is acquired and held by a state agency and administered
primarily for the benefit of wildlife.

(b) Prior to the initiation by a governmental entity of condemnation proceedings
against a wildlife conservation easement acquired by a state agency, the
governmental entity shall give notice to the holder of the easement, provide an
opportunity for the holder of the easement to consult with the governmental
agency, provide the holder of the easement the opportunity to state its objections
to the condemnation, and provide a response to the objections. Article 6
(commencing with Section 1240.510) and Article 7 (commencing with Section
1240.610) of Chapter 3 of Title 7 of Part 3 of the Code of Civil Procedure shall
apply to condemnation proceedings initiated by a governmental entity against a
wildlife conservation easement acquired by a state agency. In those proceedings,
the condemning governmental entity shall be required to prove by clear and
convincing evidence that its proposed use satisfies the requirements of Article 6
(commencing with Section 1240.510) or Article 7 (commencing with Section
1240.610) of Chapter 3 of Title 7 of Part 3 of the Code of Civil Procedure.

Comment. Section 54835 continues former Fish and Game Code Section 1348.3(a)(1), (a)(3),
and (b) without substantive change.

1= Note. Existing Section 1348.3(a)(2) incorporates the definition of “wildlife” provided in
Section 89.5. That provision is not continued here, because the Commission is proposing to
generalize Section 89.5 so that its definition of “wildlife” applies to the entire code.

§ 54840. Farm lands

54840. No farm lands may be acquired under the provisions of this title by
proceedings in eminent domain except by specific authorization of the Legislature,
notwithstanding any provision of Section 54815. Nothing in this section shall
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apply to any proceedings to acquire farm lands when the owner thereof has
consented to, or requested the institution of, the proceedings.

Comment. Section 54840 continues former Fish and Game Code Section 1349 without
substantive change.

§ 54845. Receipt of grants, gifts, donations, and other financial support

54845. The department, when authorized by the board, may apply for and accept
federal grants, and receive gifts, donations, and other financial support from public
or private sources to be used for fish and wildlife habitat enhancement, including
riparian habitat restoration projects on real property or waters for which the state
obtains an interest. Funds received from any of those sources shall be deposited in
the Wildlife Restoration Fund.

Comment. Section 54845 continues former Fish and Game Code Section 1350(b) without
substantive change.

§ 54850. Award of grant or loan

54850. (a) The board may award grants or loans to nonprofit organizations, local
governmental agencies, federal agencies, and state agencies for the purposes of
fish and wildlife habitat restoration, enhancement, management, protection and
improvement of riparian resources, and for development of compatible public
access facilities in the same manner and subject to the same terms and conditions
as prescribed in Section 31116 of the Public Resources Code.

(b) Proceeds from repayment of any loans and the interest thereon shall be
deposited in the Wildlife Restoration Fund.

Comment. Section 54850 continues former Fish and Game Code Section 1350(c) without
substantive change.

§ 54855. Construction of facilities

54855. (a) The department shall, when authorized by the board, construct in
accordance with law any facilities that are suitable for the purpose for which the
real property or rights in real property or water, or water rights were acquired.
Each completed project shall be managed and maintained by the department.

(b) The department, with the approval of the board, may enter into agreements
with any other department or agency of this state, any local agency, or nonprofit
organization, to provide for the construction, management, or maintenance of the
facilities authorized by the board, and the other department or agency of this state,
local agency, or nonprofit organization, and each of them may construct, manage,
or maintain those facilities pursuant to the agreement.

(c) Work performed by a local agency or nonprofit organization under those
agreements is exempt from Chapter 3 (commencing with Section 14250), of Part 5
of Division 3 of Title 2 of the Government Code. However, nothing in this section,
Section 54845, or Section 54850 shall be construed to exempt any work from Part
7 (commencing with Section 1720) of Division 2 of the Labor Code.
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Comment. Section 54855 continues former Fish and Game Code Section 1350(a) without
substantive change.

IZ" Note: Existing Section 1350(a) includes a reference to “Chapter 3 (commencing with Section
14250), of Part 5 of Division 3 of Title 2 of the Government Code.” The specified chapter does
not commence with Section 14250. It commences with Section 14200. The subject of that chapter
is state employee telecommuting, which seems inapt. The Commission invites comment on
how to correct the apparently erroneous cross-reference.

§ 54860. Purchase of equipment

54860. The board may purchase any boats, aircraft, or equipment that it deems
necessary for the use of the department for the improvement and protection of
marine fisheries.

Comment. Section 54860 continues former Fish and Game Code Section 1353 without
substantive change.

§ 54865. Public access to recreational areas
54865. Each recreational area shall be so managed and controlled that the public
shall have access to and use of the area for all recreational purposes.

Comment. Section 54865 continues former Fish and Game Code Section 1351 without
substantive change.

§ 54870. Proceeds from sale or disposition of fish hatchery

54870. The net proceeds of the sale or other disposition of real property used as
a fish hatchery that has been acquired by or is under the jurisdiction of the board
or the department, either in easement or in fee, shall be deposited in the Wildlife
Restoration Fund or the Fish and Game Preservation Fund, as determined by the
board, and shall be available for acquisition, enhancement, restoration, or
construction projects for the benefit of wildlife.

Comment. Section 54870 continues former Fish and Game Code Section 1355 without
substantive change.

§ 54875. Wildlife Restoration Fund

54875. (a) The money in the Wildlife Restoration Fund, as provided for by
Section 19632 of the Business and Professions Code, is available for expenditure
under any provision of this title.

(b) All federal moneys made available for projects authorized by the board shall
be deposited in the Wildlife Restoration Fund. Any unexpended balances of the
federal moneys remaining on or after June 30, 1979, in any other fund shall be
transferred to the Wildlife Restoration Fund.

(c) Any moneys received in the Wildlife Restoration Fund from leases
authorized pursuant to paragraph (2) or (3) of subdivision (c) of Section 54815
shall be expended, upon appropriation, by the department for the purposes of
managing, maintaining, restoring, or operating lands owned and managed by the
department.
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Comment. Section 54875 continues former Fish and Game Code Section 1352 without
substantive change.

1= Note. Existing Section 1352(b) provides:

“All federal moneys made available for projects authorized by the board shall be deposited in the
Wildlife Restoration Fund. Any unexpended balances of the federal moneys remaining on or after
June 30, 1979, in any other fund shall be transferred to the Wildlife Restoration Fund.”

The second sentence of that subdivision required action in 1979. The Commission invites
comment on whether it can be repealed as obsolete.

§ 54880. San Francisco Baylands Restoration Program

54880. (a) The San Francisco Baylands Restoration Program Account is hereby
established within the Wildlife Restoration Fund, as provided for by Section
19632 of the Business and Professions Code, for the purpose of acquiring and
restoring wetlands and lands that may be enhanced to support wetlands in the San
Francisco Bay area in order to achieve the objectives of the Baylands Ecosystem
Habitat Goals Report (Goals Report).

(b) Funds in the account may be expended by the board to acquire any lands
identified in the Goals Report that are available for acquisition subject to the
following conditions:

(1) The purchase price shall not exceed the fair market value of the property, as
determined by an appraisal conducted pursuant to Section 54830. The appraisal
shall also consider and describe all the specific requirements and restrictions of
relevant state and federal laws, including, but not limited to, the McAteer-Petris
Act (Title 7.2 (commencing with Section 66600) of the Government Code),
related to the property value and development potential of lands considered for
acquisition in the shoreline band of the San Francisco Bay area.

(2) The board has determined any of the following:

(A) Funds are available to implement the recommendations and objectives of the
Goals Report for a significant portion of the property to be acquired by the board.

(B) Sufficient funding and authority exists for the long-term maintenance of all
levees and dikes and all other land-use management requirements necessary to
avoid environmental degradation for the property proposed to be acquired by the
board.

(C) The property to be acquired by the board has no unique long-term
maintenance requirements or has no land-use management requirements necessary
to avoid environmental degradation.

(3) If the board determines to acquire all or a portion of the Cargill property, a
matching federal appropriation for the acquisition of the Cargill property shall be
deposited into an account solely for the acquisition of the Cargill property or a
portion thereof.

(4) The board has consulted with the State Coastal Conservancy and determined
that the proposed acquisition is consistent with most of the goals of the San
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Francisco Bay Area Conservancy Program, as described in Section 31162 of the
Public Resources Code.

(5) The acquisition of the property will not result in any liability to the state for
the cleanup of hazardous materials.

(c) “Cargill property,” for purposes of this section, means all property owned by
the Cargill Salt Division that Cargill proposes to sell to the state and federal
governments.

Comment. Section 54880 continues former Fish and Game Code Section 1352.5 without
substantive change.

§ 54885. Cooperation with federal agencies

54885. The board may act either independently or may cooperate with the
United States Fish and Wildlife Service, Department of Interior, or any other
federal agency in determining any of the questions referred to in this title, or in the
acquisition and construction of any of the projects mentioned in this title.

Comment. Section 54885 continues former Fish and Game Code Section 1375 without
substantive change.

CHAPTER 3. OAK WOODLANDS CONSERVATION ACT

Article 1. General Provisions

§ 54900. Short title
54900. This chapter shall be known, and may be cited, as the Oak Woodlands
Conservation Act.

Comment. Section 54900 continues former Fish and Game Code Section 1360 without
substantive change.

§ 54905. Definitions

54905. For purposes of this chapter, the following terms have the following
meanings:

(a) “Conservation easement” means a conservation easement, as defined in
Section 815.1 of the Civil Code.

(b) “Fund” means the Oak Woodlands Conservation Fund.

(c) “Land improvement” means restoration or enhancement of biologically
functional oak woodlands habitat.

(d) “Local government entity” means any city, county, city and county, district,
or other local government entity, if the entity is otherwise authorized to acquire
and hold title to real property.

(e) “Nonprofit organization” means a tax-exempt nonprofit organization that
meets the requirements of subdivision (a) of Section 815.3 of the Civil Code.

(f) “Oak” means any species in the genus Quercus.
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(g) “Oak woodlands” means an oak stand with a greater than 10 percent canopy
cover or that may have historically supported greater than 10 percent canopy
cover.

(h) “Oak woodlands management plan” means a plan that provides protection
for oak woodlands over time and compensates private landowners for conserving
oak woodlands.

(1) “Special oak woodlands habitat elements” means multi- and single-layered
canopy, riparian zones, cavity trees, snags, and downed woody debris.

Comment. Section 54905 continues former Fish and Game Code Section 1361(b)-(j) without
substantive change. See Section 54705 (“board” defined for purposes of chapter).

§ 54910. Legislative intent

54910. It is the intent of the Legislature that this chapter accomplish all of the
following:

(a) Support and encourage voluntary, long-term private stewardship and
conservation of California’s oak woodlands by offering landowners financial
incentives to protect and promote biologically functional oak woodlands over
time.

(b) Provide incentives to protect and encourage farming and ranching operations
that are operated in a manner that protects and promotes healthy oak woodlands.

(c) Provide incentives for the protection of oak trees providing superior wildlife
values on private lands.

(d) Encourage local land use planning that is consistent with the preservation of
oak woodlands, particularly special oak woodlands habitat elements.

(e) Provide guidelines for spending the funds allocated for oak woodlands
pursuant to the Safe Neighborhood Parks, Clean Water, Clean Air, and Coastal
Protection Bond Act of 2000 (the Villaraigosa-Keeley Act (Chapter 1.692
(commencing with Section 5096.300) of Division 5 of the Public Resources
Code)).

(f) Establish a fund for oak woodlands conservation, to which future
appropriations for oak woodlands protection may be made, and specify grant
making guidelines.

Comment. Section 54910 continues former Fish and Game Code Section 1362 without
substantive change.

§ 54915. Authority to affect local policy or land use decisionmaking

54915. Nothing in this chapter grants any new authority to the board or any
other agency, office, or department to affect local policy or land use
decisionmaking.

Comment. Section 54915 continues former Fish and Game Code Section 1372 without
substantive change.

—_46 —



NN L AW

10
11
12
13
14
15
16
17

18
19

20
21
22
23

24
25

26
27
28
29
30
31
32
33
34
35
36
37
38

Staff Draft Tentative Recommendation — Part 3 * July 21, 2017

Article 2. Oak Woodlands Conservation Fund

§ 54925. Fund established

54925. The Oak Woodlands Conservation Fund is hereby created in the State
Treasury. The fund shall be administered by the board. Moneys in the fund may be
expended, upon appropriation by the Legislature, for the purposes of this chapter.

Comment. Section 54925 continues former Fish and Game Code Section 1363(a) without
substantive change.

§ 54930. Deposits

54930. Money may be deposited into the Oak Woodlands Conservation Fund
from gifts, donations, funds appropriated by the Legislature for the purposes of
this chapter, or from federal grants or loans or other sources, and shall be used for
the purpose of implementing this chapter, including administrative costs. Funds
from the Safe Neighborhood Parks, Clean Water, Clean Air, and Coastal
Protection Bond Act of 2000 (the Villaraigosa-Keeley Act (Chapter 1.692
(commencing with Section 5096.300) of Division 5 of the Public Resources
Code)), but not including funds dedicated as matching funds for the federal Forest
Legacy Program, shall be deposited in the fund.

Comment. Section 54930 continues former Fish and Game Code Section 1363(b) without
substantive change.

§ 54935. Minimum deposit requirement

54935. No money may be expended from the fund to adopt guidelines or to
administer the fund until at least one million dollars ($1,000,000) is deposited in
the fund.

Comment. Section 54935 continues former Fish and Game Code Section 1370 without
substantive change.

§ 54940. Use of funds

54940. (a) The purposes for which moneys in the fund may be used include all
of the following:

(1) Grants for the purchase of oak woodlands conservation easements. Any
entity authorized to hold a conservation easement under Section 815.3 of the Civil
Code may hold a conservation easement pursuant to this chapter. The holder of the
conservation easement shall ensure, on an annual basis, that the conservation
easement conditions have been met for that year.

(2) Grants for land improvement.

(3) Cost-sharing incentive payments to private landowners who enter into long-
term conservation agreements. An agreement shall include management practices
that benefit oak woodlands and promote the economic sustainability of farming
and ranching operations.
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(4) Public education and outreach by local government entities, park and open-
space districts, resource conservation districts, and nonprofit organizations. The
public education and outreach shall identify and communicate the social,
economic, agricultural, and biological benefits of strategies to conserve oak
woodlands habitat values, including watershed protection benefits that reduce soil
erosion, increase streamflows, and increase water retention and sustainable
agricultural operations.

(5) Assistance to local government entities, park and open-space districts,
resource conservation districts, and nonprofit organizations for the development
and implementation of oak conservation elements in local general plans.

(6) Technical assistance consistent with the purpose of preserving oak
woodlands.

(b) Not more than 20 percent of all grants made by the board pursuant to this
chapter may be used for the purposes described in paragraphs (4), (5), and (6) of
subdivision (a). Not less than 80 percent of funds available for grants pursuant to
this chapter shall be expended for the purposes described in paragraphs (1), (2),
and (3) of subdivision (a).

(c) Moneys in the fund shall be available to local government entities, park and
open-space districts, resource conservation districts, private landowners, and
nonprofit organizations for the purposes set forth in subdivision (a).

Comment. Subdivisions (a) and (b) of Section 54940 continue former Fish and Game Code
Section 1363(d)-(e) without substantive change.

Subdivision (c) continues former Fish and Game Code Section 1364 without substantive
change.

§ 54945. California Forest Legacy Program

54945. To the extent consistent with the Safe Neighborhood Parks, Clean Water,
Clean Air, and Coastal Protection Bond Act of 2000 (the Villaraigosa-Keeley Act
(Chapter 1.692 (commencing with Section 5096.300) of Division 5 of the Public
Resources Code)), the board may use money designated for the preservation and
restoration of oak woodlands in the Oak Woodlands Conservation Fund for
projects in conjunction with the California Forest Legacy Program (Division 10.5
(commencing with Sec. 12200) of the Public Resources Code)), but only for the
purposes specified in this chapter and only if the following requirements are met:

(a) The Department of Forestry and Fire Protection shall make an initial
recommendation to the board.

(b) The board may deny any initial recommendation to the Department of
Forestry and Fire Protection. Subsequently, if the department alters an initial
proposal, in a manner that the board determines to be significant, the board may
withdraw its initial approval of the recommendation at any time during the
process.

Comment. Section 54945 continues former Fish and Game Code Section 1363(c) without
substantive change.
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§ 54950. Memorandum of understanding with Department of Forestry and Fire Protection

54950. On or before April 1, 2002, the board and the Department of Forestry
and Fire Protection shall develop a memorandum of understanding regarding the
protection of oak woodlands that does all of the following:

(a) If necessary, creates a specific process for working together to use money
from the fund in conjunction with the California Forest Legacy Program Act of
2000 (Division 10.5 (commencing with Section 12200) of the Public Resources
Code).

(b) Lists elements a county or city shall include in its oak woodlands
management plan. Items included in the plan shall assist a county or a city to
specify conservation priorities and prevent oak woodlands habitat fragmentation
while minimizing the cost and administrative burden associated with developing
the plan. The elements may include any or all of the following:

(1) Tree inventory mapping.

(2) Oak canopy retention standards.

(3) Oak habitat mitigation measures.

(4) A procedure to monitor the effectiveness of the plan and to modify the plan
as necessary.

(c) Designates an online repository for oak woodlands management plans that
will be easily accessible to the public and any other state agency involved in oak
woodlands conservation efforts.

(d) Discusses the relationship between oak woodlands conservation efforts
under this chapter and efforts by other state agencies to protect oak woodlands,
including efforts to combat sudden oak death, and outlines a plan, as necessary, for
coordinating with these agencies.

Comment. Section 54950 continues former Fish and Game Code Section 1367 without
substantive change.

§ 54955. Expenditure pursuant to Public Resources Code Section 5096.350(a)(4)

54955. Notwithstanding any other provision of law, this chapter governs the
expenditure of funds for the preservation of oak woodlands pursuant to paragraph
(4) of subdivision (a) of Section 5096.350 of the Public Resources Code.

Comment. Section 54955 continues former Fish and Game Code Section 1363(f) without
substantive change.

§ 54960. Grant criteria

54960. The board shall develop and adopt guidelines and criteria for awarding
grants that achieve the greatest lasting conservation of oak woodlands. The board
shall develop these guidelines in consultation with the Department of Forestry and
Fire Protection, the Department of Food and Agriculture, the University of
California’s Integrated Hardwood Range Management Program, conservation
groups, and farming and ranching associations. As it applies to the award of grants
for the implementation of this chapter, the board criteria shall specify that
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easement acquisitions that are the most cost-effective in comparison to the actual
resource value of the easement shall be given priority.

Comment. Section 54960 continues former Fish and Game Code Section 1365 without
substantive change.

§ 54965. Qualification for grant

54965. (a) To qualify for a grant pursuant to this chapter, the county or city in
which the grant money would be spent shall prepare, or demonstrate that it has
already prepared, an oak woodlands management plan that includes a description
of all native oak species located within the county’s or city’s jurisdiction.

(b) To qualify for a grant pursuant to this chapter, the board shall certify that any
proposed easement was not, and is not, required to satisfy a condition imposed
upon the landowner by any lease, permit, license, certificate, or other entitlement
for use issued by one or more public agencies, including, but not limited to, the
mitigation of significant effects on the environment of a project pursuant to an
approved environmental impact report or to mitigate a negative declaration
required pursuant to the California Environmental Quality Act (Division 13
(commencing with Section 21000)) of the Public Resources Code.

(c) To qualify for a grant under this chapter, the applicant shall demonstrate that
its proposal provides protection of oak woodlands that is more protective than the
applicable provisions of law in existence on the date of the proposal.

(d) A county or city may develop an oak woodlands management plan. A
nonprofit corporation, park and open-space district, resource conservation district,
or other local government entity may apply to the board for funds to develop an
oak woodlands management plan for a county or city, but the county or city shall
maintain ultimate authority to approve the oak woodlands management plan.

(e) The process for developing an initial oak woodlands management plan, and
the adoption of significant amendments to a plan, as determined by the county or
city, are subject to the Ralph M. Brown Act (Chapter 9 (commencing with Section
54950) of Part 1 of Division 2 of Title 5 of the Government Code).

(f) A proposal by a local government entity, nonprofit corporation, park and
open-space district, private landowner, or resource conservation district for a grant
to be expended for the purposes of this chapter shall be certified by the county or
city as being consistent with the oak woodlands management plan of the county or
city. If the land covered by the proposal is in the jurisdiction of more than one
county or city, each county or city shall certify that the proposal is consistent with
the oak woodlands management plan of each county or city.

(g) If two or more entities seek grant funding from the board pursuant to this
chapter for the same jurisdiction, the county or city shall designate which entity
shall lead the efforts to manage oak woodlands habitat in the area.

Comment. Section 54965 continues former Fish and Game Code Section 1366 without
substantive change.
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§ 54970. Use of eminent domain

54970. The board may not approve a grant to a local government entity, park
and open-space district, resource conservation district, or nonprofit organization if
the entity requesting the grant has acquired, or proposes to acquire, an oak
woodlands conservation easement through the use of eminent domain, unless the
owner of the affected lands requests the owner to do so.

Comment. Section 54970 continues former Fish and Game Code Section 1368 without
substantive change.

§ 54975. Use of grant funds by city or county planning department

54975. (a) A city or county planning department may utilize a grant awarded for
the purposes of this chapter to consult with a citizen advisory committee and
appropriate natural resource specialists in order to report publicly to the city
council or the board of supervisors on the status of the city’s or county’s oak
woodlands.

(b) Each city or county planning department that receives a grant for the
purposes of this chapter shall report to the city council or to the board of
supervisors of the county, as appropriate, on the use of those g