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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N   S T A F F  M E M O R A N D U M  

Study K-402 April 7, 2017 

Memorandum 2017-20 

Relationship Between Mediation Confidentiality and Attorney Malpractice 
and Other Misconduct: Public Comment 

The Commission1 recently received the following communications in 
connection with this study, which are attached as exhibits: 

Exhibit p. 
 • Joyce I. Craig, Los Angeles (2/22/17) ............................. 1 
 • Ron Kelly, Berkeley (4/3/17) .................................... 2 
 • Steve Kruis, San Diego (2/19/17) ................................ 3 

Also attached is the following Daily Journal article, which we are including with 
permission from the author and the Daily Journal: 

Exhibit p. 
 • Lisa Zonder, Mediation Confidentiality Reform, S.F. Daily J. (Feb. 17, 

2017) ..................................................... 4 

We discuss these materials below, along with a few other matters. 

COMMUNICATIONS URGING THE COMMISSION TO FOLLOW THE CCBA APPROACH 

OR A VARIANT ON IT 

In 2011, the Conference of California Bar Associations (“CCBA”) passed a 
resolution recommending the following amendment of Evidence Code Section 
1120: 

1120. (a) Evidence otherwise admissible or subject to discovery 
outside of a mediation or a mediation consultation shall not be or 
become inadmissible or protected from disclosure solely by reason 
of its introduction or use in a mediation or a mediation 
consultation. 

                                                
 1. Any California Law Revision Commission document referred to in this memorandum can 
be obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 

The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
However, comments that are received less than five business days prior to a Commission 
meeting may be presented without staff analysis. 
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(b) This chapter does not limit any of the following: 
(1) The admissibility of an agreement to mediate a dispute. 
(2) The effect of an agreement not to take a default or an 

agreement to extend the time within which to act or refrain from 
acting in a pending civil action. 

(3) Disclosure of the mere fact that a mediator has served, is 
serving, will serve, or was contacted about serving as a mediator in 
a dispute. 

(4) The admissibility, in a State Bar disciplinary action, an action 
for legal malpractice, and/or an action for breach of fiduciary duty, 
of communications directly between the client and his or her 
attorney, only, where professional negligence or misconduct form 
the basis of the client’s allegations against the client’s attorney. 

As explained in the memorandum that introduced this study, that language was 
soon incorporated into a bill, which generated stiff opposition and led to the 
legislative resolution that directed the Commission to conduct this study.2 

Joyce Craig (a lawyer and a mediator) now says that “if an exception to 
mediation confidentiality is adopted then it should be very narrowly tailored and 
limited to communications between a client and his/her own lawyer as 
described in the original Conference of California Bar Associations 2011 
proposal, Resolution 10-6-2011.”3 Similarly, Steven Kruis of ADR Services, Inc., 
writes that if a mediation confidentiality exception is created, “the law should be 
narrowly tailored as depicted in the Conference of California Bar Association’s 
original proposal as set forth in Resolution 10-6-2011.”4 

Along the same lines, Lisa Zonder (a family law attorney, mediator, and 
collaborative divorce professional) recently wrote a Daily Journal article warning 
that the Commission’s proposed new exception “may be tantamount to opening 
a floodgate to the Oroville Dam ….” In her view, an “arguably better option was 
put on the table by the Conference of California Bar Associations (CCBA) in 2011 
and warrants reexamination.”5 She would like the Commission to consider her 
Daily Journal article as a comment on the Commission’s proposal.6 The article is 
attached for the Commission’s consideration.7 

                                                
 2. See Memorandum 2013-39, pp. 29-32. 
 3. Exhibit p. 1. 
 4. Exhibit p. 3. 
 5. Lisa Zonder, Mediation Confidentiality Reform, S.F. Daily J. (Feb. 17, 2017). 
 6. Email from Lisa Zonder to Barbara Gaal (3/30/17). 
 7. See Exhibit pp. 4-5. 
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Mediator Ron Kelly also draws the Commission’s attention back to the CCBA 
proposal.8 He urges the Commission to offer a variant on it to the Legislature as 
an alternative to the Commission’s current approach. Specifically, he says: 

Combining [CCBA’s] structure with several major decisions the 
Commission has made, you could circulate for public comment a 
Tentative Recommendation proposing legislation as follows: 

[Evidence Code 1120 (b) This chapter does not limit any of 
the following: ….] 
(4) The admissibility, in a State Bar disciplinary action or an 
action for legal malpractice, only, of relevant 
communications directly between the client and his or her 
attorney, only, where breach of a professional requirement 
in a mediation context forms the basis of the client’s 
allegations against the client’s attorney. Admission or 
disclosure of evidence under this subdivision does not 
render the evidence, or any other mediation communication 
or writing, admissible or discoverable for any other 
purpose.9 

Mr. Kelly offers to “actively organize support for this option ….”10 He gives 
three reasons for taking that position: 

1. It’s only two sentences. 
2. It would not remove current protections for candid 

communications between the mediator and all other parties, only 
those directly between the client alleging attorney misconduct and 
the accused attorney. 

3. It would not create the basis to subpoena all other parties to a) turn 
over their confidential briefs, offers, and other electronic 
communications with the mediator, not to b) repeat under oath 
and cross-examination their oral mediation communications.11 

Mr. Kelly also says that if the Commission decides to proceed with its current 
proposal, without offering any alternative, and that proposal receives 
widespread opposition, then he would like the Commission “to later reconsider 
the above language as an alternative recommendation.”12 In that circumstance, 
he would “again offer to actively organize support for it.”13 

                                                
 8. Exhibit p. 2. 
 9. Id. 
 10. Id. 
 11. Id. 
 12. Id. 
 13. Id. 
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UPDATE ON ONLINE PETITION 

As of today (April 7, 2017), the online petition by Citizens Against Legalized 
Malpractice has approximately 940 signatories. There are a number of new 
supplemental comments, which the staff will present to the Commission when 
time permits. 

NEW ARTICLE BY PROF. JAMES COBEN 

Mediator Phyllis Pollack recently alerted the staff to a new article by Prof. 
James Coben (Mitchell Hamline School of Law), entitled My Change of Mind on 
the Uniform Mediation Act.14 In the article, Prof. Coben explains why he now 
favors the Uniform Mediation Act (“UMA”), even though he used to be sure it 
“was a bad idea.”15 He says that the UMA generates less litigation than 
California’s approach to mediation confidentiality. Among other things, he also 
says that there is no evidence that the UMA has “open[ed] the doors of the 
mediation room in potentially chilling ways” or “triggered a decline in the use of 
mediation.”16 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 

                                                
 14. James Coben, My Change of Mind on the Uniform Mediation Act, Dispute Resol. Mag. 6 
(Winter 2017). 
 15. Id. at 6. 
 16. Id. at 8. 



 

EMAIL FROM JOYCE I. CRAIG (2/22/17) 

Re: Mediation Confidentiality Legislation request to follow CCBA proposal 

Dear Sir or Madam: 

I am writing to express my opinion as a lawyer and mediator, that if an exception to 
mediation confidentiality is adopted then it should be very narrowly tailored and limited 
to communications between a client and his/her own lawyer as described in the original 
Conference of California Bar Associations 2011 proposal, Resolution 10-6-2011. It is my 
view that there should be opening of the cloak provided by the current protections against 
requiring a mediator to participate as a witness or reveal disclosures made across the table 
by parties/lawyers. If an exception to the mediation confidentiality status quo is adopted, 
then the CCBA proposal strikes me as a manageable balance between consumer concerns 
and mediation confidentiality. To do otherwise would seriously compromise the utility of 
the mediation process. 

Thank you, 

Joyce I. Craig, JD 1984 

 Please respond to sender at jcraig@swlawyers.com  
 Joyce I. Craig APC, of counsel  
 12401 Wilshire Boulevard, Second Floor  
 Los Angeles, CA 90025-1089  
 (310) 207-1555 phone 

EX 1



California Law Revision Commission! ! ! ! ! ! ! April 3, 2017
c/o UC Davis School of Law, 400 Mrak Hall Drive
Davis, California 95615        

Re: Study K-402 - Offer to Organize Support for an Alternative

Dear Chairperson Lee, Commissioners, and Staff,

Commissioner Boyer-Vine again raised at your last meeting the possibility of offering more than one 
alternative to the Legislature. This letter proposes an alternative in response to Lisa Zonder's 
excellent Daily Journal article on this study (available online by scrolling down at her website <https://
zonderfamilylaw.com>). I commend it to you. It summarizes well the strong competing public policies 
which the Legislature asked the Commission to balance, and urges legislation based on the 
Conference of California Bar Association's original 2011 resolution.

CCBA Resolution 10-06-2011 sought to make admissible mediation "communications directly 
between the client and his or her attorney, only”. It sought to add a single readable additional 
paragraph to section 1120 as follows:

[Evidence Code 1120 (b) This chapter does not limit any of the following:...]
(4) The admissibility, in a State Bar disciplinary action, an action for legal malpractice, and/or an 
action for breach of fiduciary duty, of communications directly between the client and his or her 
attorney, only, where professional negligence or misconduct form the basis of the client’s 
allegations against the client’s attorney.

Combining this structure with several major decisions the Commission has made, you could circulate 
for public comment a Tentative Recommendation proposing legislation as follows:

[Evidence Code 1120 (b) This chapter does not limit any of the following:...]
(4) The admissibility, in a State Bar disciplinary action or an action for legal malpractice, only, of 
relevant communications directly between the client and his or her attorney, only, where breach of 
a professional requirement in a mediation context forms the basis of the client’s allegations 
against the client’s attorney. Admission or disclosure of evidence under this subdivision does not 
render the evidence, or any other mediation communication or writing, admissible or discoverable 
for any other purpose.

I offer to actively organize support for this option for the following reasons.
1.  It's only two sentences.
2. It would not remove current protections for candid communications between the mediator and 

all other parties, only those directly between the client alleging attorney misconduct and the 
accused attorney.

3. It would not create the basis to subpoena all other parties to a) turn over their confidential 
briefs, offers, and other electronic communications with the mediator, nor to b) repeat under 
oath and cross-examination their oral mediation communications.

If the Commission is willing to again consider offering a choice of more than one option, I strongly 
urge the Commission to consider the above language. If the Commission does proceed with only a 
single option, and receives widespread public opposition, then I urge the Commission to later 
reconsider the above language as an alternative recommendation. I again offer to actively organize 
support for it.

   Respectfully submitted,
   Ron Kelly

cc Hon. David W. Long, California Judges Association ! ! 2731 Webster St.
    Ms. Heather Anderson, California Judicial Council ! ! ! Berkeley, CA 94705
! ! ! ! ! ! ! ! ! ! ronkelly@ronkelly.com

EX 2

https://zonderfamilylaw.com/
https://zonderfamilylaw.com/
https://zonderfamilylaw.com/
https://zonderfamilylaw.com/
mailto:ronkelly@ronkelly.com
mailto:ronkelly@ronkelly.com


 

EMAIL FROM STEVE KRUIS (2/19/17) 

Re: Mediation Confidentiality 

Dear Sir or Madam: 
I am a commercial mediator in San Diego, and have mediated thousands of cases 
throughout Southern California since 1993. Please allow me to provide my comments 
regarding the California Law Revision Commission’s draft legislation regarding 
mediation confidentiality.  
My experience is that mediation confidentiality is essential to effective and successful 
mediation. If an exception to confidentiality is established, I suggest the law should be 
narrowly tailored as depicted in the Conference of California Bar Association’s original 
proposal as set forth in Resolution 10-6-2011. Specifically, to enact legislation that would 
make admissible mediation “communications directly between the client and his or her 
attorney only,” not all mediation communications among all other parties and the 
mediator. If an exception is made to address potential attorney malpractice in mediation, 
this would be the best way in my opinion to address that issue while continuing to protect 
and foster frank discussions in mediation, an essential prerequisite to the settlement of 
disputes. 
Thank you for the opportunity to provide my input. Please let me know if you have any 
questions. 
Respectfully submitted, 

Steven H. Kruis, Esq. 
ADR Services, Inc.��� 
225 Broadway, Suite 1400��� 
San Diego, CA   92101 
������619.995.2453               Direct 
���619.233.1323               Case Manager 
619.702.2030               Fax 

www.kruismediation.com 
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