
 

C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N   S T A F F  M E M O R A N D U M  

Study K-402 September 22, 2016 

First Supplement to Memorandum 2016-50 

Relationship Between Mediation Confidentiality and Attorney Malpractice 
and Other Misconduct: Public Comment 

The Commission1 has received the following additional materials relating to 
its study of the relationship between mediation confidentiality and attorney 
malpractice and other misconduct: 

Exhibit p. 
 • Robert Flack (9/21/16) ......................................... 1 
 • Robert Flack (9/22/16) ........................................ 14 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 

                                                
 1. Any California Law Revision Commission document referred to in this memorandum can 
be obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 

The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
However, comments that are received less than five business days prior to a Commission 
meeting may be presented without staff analysis. 



 

EMAIL FROM ROBERT FLACK (9/21/16) 

Barbara, 

I thought I’d send the attached today. 

This background is for the formal review by the Commission. 

It summarizes an objective study done by U Wisconsin - Madison. 

Also, I’ve included some information about Data Analysis cautions. 

I’ll have another to send tomorrow. 

Best regards, 

-Bob 
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EMAIL FROM ROBERT FLACK (9/22/16) 

Barbara, 

Please find attached the following (in portrait form). 
1. Statutory Alternatives to Evidence Code Changes 
            Using B&PC 6148 as a Model 
            Mediation Agreement Samples 
            Mediation is Independent of Court Supervision 
              (Compulsory Power of the State - 1st Amend 
               Does Not Apply) 
             Alternative Language for Mediation Agreements 
               Modeled after Sec. 1542 Waivers 
2. Judicial Referral to Mediation Does not attach 
              Compulsory Power of the State 
                    a. Referral is not Supervision 
                    b. Confidentiality is reinforced 
                    c. Collected statistical data not case related 
Thank you for you kind acceptance of this rather late submission. 

Best regards, 

-Bob 

Robert J. Flack, MBA, JD 
Attorney and Counselor at Law 
Arbitrator and Mediator - AAA 

949-250-9601 Direct 
213-437-6042              Los Angeles 
510-926-3026              Bay Area  
619-573-8285              San Diego 
+44 (0) 20 3004 8961 London 

LegalFlack@gMail.com 
ADRFlack@gMail.com 
LegalFlack.WordPress.com 
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Mediation Confidentiality 
Statutory Alternatives

B&PC § 6148 As a Model

Mediation Agreement Samples
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Business and Professions Code - BPC
DIVISION 3. PROFESSIONS AND VOCATIONS GENERALLY 
CHAPTER 4. Attorneys [6000 - 6243] 
ARTICLE 8.5. Fee Agreements [6148]  

Section 6148.   

(a) In any case not coming within Section 6147 in which it is reasonably foreseeable that total expense to
a client, including attorney fees, will exceed one thousand dollars ($1,000), the contract for services in
the case shall be in writing. At the time the contract is entered into, the attorney shall provide a duplicate
copy of the contract signed by both the attorney and the client, or the client’s guardian or representative,
to the client or to the client’s guardian or representative. The written contract shall contain all of the
following:

(1) Any basis of compensation including, but not limited to, hourly rates, statutory fees or flat
fees, and other standard rates, fees, and charges applicable to the case.

(2) The general nature of the legal services to be provided to the client.

(3) The respective responsibilities of the attorney and the client as to the performance of the
contract.

(b) All bills rendered by an attorney to a client shall clearly state the basis thereof. Bills for the fee
portion of the bill shall include the amount, rate, basis for calculation, or other method of determination
of the attorney’s fees and costs. Bills for the cost and expense portion of the bill shall clearly identify the
costs and expenses incurred and the amount of the costs and expenses. Upon request by the client, the
attorney shall provide a bill to the client no later than 10 days following the request unless the attorney
has provided a bill to the client within 31 days prior to the request, in which case the attorney may
provide a bill to the client no later than 31 days following the date the most recent bill was provided. The
client is entitled to make similar requests at intervals of no less than 30 days following the initial request.
In providing responses to client requests for billing information, the attorney may use billing data that is
currently effective on the date of the request, or, if any fees or costs to that date cannot be accurately
determined, they shall be described and estimated.

(c) Failure to comply with any provision of this section renders the agreement voidable at the option of
the client, and the attorney shall, upon the agreement being voided, be entitled to collect a reasonable fee.

(d) This section shall not apply to any of the following:

(1) Services rendered in an emergency to avoid foreseeable prejudice to the rights or interests of
the client or where a writing is otherwise impractical.

(2) An arrangement as to the fee implied by the fact that the attorney’s services are of the same
general kind as previously rendered to and paid for by the client.

(3) If the client knowingly states in writing, after full disclosure of this section, that a writing
concerning fees is not required.

(4) If the client is a corporation.

(e) This section applies prospectively only to fee agreements following its operative date.

(f) This section shall become operative on January 1, 2000.
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JAMS 
Mediation 
Agreement 

Revised May 2005  

Resolution Centers Nationwide • 1.800.352.5267 • www.jamsadr.com  
 

I.  Participants and Procedure.  

 
The parties, and if they desire, their representatives are invited to attend mediation sessions.  No 
one else may attend without the permission of the parties and the consent of the mediator. 
 
During the session, the mediator may have joint and separate meetings with the parties and their 
counsel.  If a party informs the mediator that information is being conveyed to the mediator in 
confidence, the mediator will not disclose the information.   The parties agree that the mediator 
is not acting as an attorney or providing legal advice on behalf of any party.  
 
If a party wishes to terminate its participation for any reason, it may do so by giving notice to the 
mediator and the other parties.  The parties will continue to be bound by the confidentiality 
provisions of this agreement and will also continue to be bound by their agreement to pay for 
those services rendered up to the point of that party’s withdrawal.   
 

II.  Disclosure.   
 
The mediator, each party, and counsel confirm that they have disclosed any past or present 
relationship or other information that a reasonable person would believe could influence the 
mediator’s impartiality and that no conflict of interest or appearance of a conflict of interest 
exists.     
 
In addition, the mediator practices in association with JAMS.  From time to time, JAMS may 
enter into arrangements with corporations (including insurance companies), government entities, 
and other organizations to make available dispute resolution professionals in a particular locale, 
for a specific type of matter or training, or for a particular period of time.  Also, because of the 
nature and size of JAMS, the parties should assume that one or more of the other neutrals who 
practice with JAMS may have participated in an arbitration, mediation or other dispute resolution 
proceeding with the parties, counsel or insurers in this case and may do so in the future.   
Furthermore, the parties should be aware that each JAMS neutral, including the neutral in this 
case, has an economic interest in the overall financial success of JAMS.  The mediator is not 
aware of any aspect of these relationships that would create a conflict or interfere with his/her 
acting as a mediator in this matter.  The parties acknowledge that these factors do not constitute 
a conflict of interest or the appearance of a conflict of interest.  
 

III.  Confidentiality.   
 
In order to promote communication among the parties, counsel and the mediator and to facilitate 
settlement of the dispute, each of the undersigned agrees that the entire mediation process is 
confidential.  All statements made during the course of the mediation are privileged settlement 
discussions, and are made without prejudice to any party’s legal position, and are inadmissible 
for any purpose in any legal proceeding.  These offers, promises, conduct and statements (a) 
will not be disclosed to third parties except persons associated with the participants in the 
process, and (b) are privileged and inadmissible for any purposes, including impeachment, 
under Rule 408 of the Federal Rules of Evidence and any applicable federal or state statute, rule 
or common law provisions.   
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JAMS 
Mediation 
Agreement 

Page 2 of 2 

Revised May 2005  

Resolution Centers Nationwide • 1.800.352.5267 • www.jamsadr.com  
 

 

IV.  Disqualification of Mediator and Exclusion of Liability.  
 
Each party agrees to make no attempt to compel the mediator’s or any JAMS employee’s 
testimony, nor to compel the mediator or any JAMS employee to produce any document 
provided by the other party to the mediator or to JAMS.   The parties agree to defend the 
mediator and JAMS from any subpoenas from outside parties arising out of this Agreement or 
mediation. The parties agree that neither the mediator nor JAMS is a necessary party in any 
arbitral or judicial proceeding relating to the mediation or to the subject matter of the mediation.   
Neither JAMS nor its employees or agents, including the mediator, shall be liable to any party for 
any act or omission in connection with any mediation conducted under this Agreement.   
 

V.  Records.  
 
Any documents provided to the mediator by the parties will be destroyed by JAMS 30 days after 
the conclusion of the mediation, unless JAMS is otherwise instructed by the parties. 
 

VI.  Fees.  
 
The parties and their attorneys agree to pay JAMS as set forth in the attached Fee Schedule, 
which is incorporated in this Agreement.   
 
BY: ___________________________ BY:____________________________ 
 
FOR: _________________________ FOR: ___________________________ 
 
DATED: _______________________ DATED: ________________________ 
 
 
BY: ___________________________ BY:____________________________ 
 
FOR: _________________________ FOR: ___________________________ 
 
DATED: _______________________ DATED: ________________________ 
 
 
________________________________ DATED: ___________________________ 

JAMS [Mediator] 

 

 
© Copyright 2005 JAMS. All rights reserved. For more information, please 

visit our website at www.jamsadr.com, or call us at 1-800-352-5267. 
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Court Supervision of Mediation 
is a 

Phantom
and

Unrelated to the Public’s Right to Know

• Mere Court Referral

• Confidentiality Agreements

• Prohibited Reporting and Supervision by

Assigned Judge
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ORDER/REFERRAL TO ADRADR-12 (01/12) Page  of 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA

Plaintiff(s)
v.

Defendant(s).

CASE NUMBER

ORDER/REFERRAL TO ADR 

The Court, having considered the parties’ Request: ADR Procedure Selection, the Notice to Parties of 
Court-Directed ADR Program, or the report submitted by the parties pursuant to Fed. R. Civ. P. 26(f) and 
Civil L.R. 26-1, hereby:

ORDERS this case referred to:

ADR PROCEDURE NO. 1: (      district judge or      magistrate judge assigned to the case for 
such settlement proceedings as the judge may conduct or direct).

ADR PROCEDURE NO. 2:  This case is referred to the ADR Program. Within twenty-
one (21) days, plaintiff shall obtain the consent of a neutral listed on the Court’s Mediation 
Panel who will conduct the mediation, and file form ADR-2, Stipulation Regarding 
Selection of Panel Mediator.  If the parties have not selected and obtained the consent of a 
Panel Mediator within twenty-one (21) days, the ADR Program (213-894-2993) will assign 
one. Forms and a list of the Panel Mediators are available on the Court website, www.cacd.
uscourts.gov. Absent extraordinary circumstances, parties cannot request a continuance 
within three (3) business days of a scheduled mediation.

ADR PROCEDURE NO. 3 : (Private mediation).

The ADR proceeding is to be completed no later than:

The Court further sets a status conference for:

For ADR Procedure Nos. 1 and 3, counsel are responsible for contacting the judge or private 
mediator at the appropriate time to arrange for further proceedings.  

Dated:
United States District Judge/Magistrate Judge

Name & Address:
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ADR–17  (01/14) MEDIATION CONFIDENTIALITY AGREEMENT 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA

Plaintiff(s)
v.

Defendant(s).

CASE NUMBER:

MEDIATION 
CONFIDENTIALITY AGREEMENT

RETURN A COPY OF THIS AGREEMENT TO THE ADR PROGRAM OFFICE.  DO NOT FILE WITH THE COURT. 
  
 Consistent with Central District of California Civil L.R. 16-15, General Order 11-10, related Federal Rules 
of Evidence and to the extent applicable, California Evidence Code Sections 703.5 and 1115-1128, the 
participants in mediation in the above-captioned case agree that: 
  
1. No written or oral communication made by any party, attorney, mediator or other participant in a 
 mediation in the above-named case may be used for any purpose in any pending or future proceeding 
 unless all parties, including the mediator, so agree. 
  
2. The parties agree that evidence admissible or subject to discovery or disclosure shall not be inadmissible 

or protected from disclosure solely by reason of its introduction or use in the mediation.  Disclosure of 
information that otherwise is privileged shall not alter its privileged character. 

  
3. The parties shall not subpoena the mediator or any documents submitted to or prepared by the mediator 

in connection with or during the mediation.  The mediator shall not testify voluntarily on behalf of a 
party. 

  
4. This agreement shall not preclude the reporting of information to the Central District of California ADR 

Program Office pursuant to General Order 11-10. 
  
5. In an action or proceeding to enforce a settlement, this agreement shall not render inadmissable a   

written settlement agreement, or a settlement placed on the record, reached as a result of the mediation.

Dated:

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Page 1 of 2
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Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

NOTE: If additional signatures are required, attach an additional page to this request.

ADR–17  (01/14) MEDIATION CONFIDENTIALITY AGREEMENT Page 2 of 2
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ADR-03 (01/14) MEDIATION REPORT Page 1 of  1

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA

CASE NUMBER

v.
Plaintiff(s)

Defendant(s).

MEDIATION REPORT

Name, Address and Telephone Number of Attorney(s):

Instructions: The mediator must file this Report within 5 days after the conclusion of a mediation  
session even if the negotiations continue. If the case later settles with the assistance of the mediator, 
the mediator must file a subsequent Report.

1.

2.

3.

4.

A mediation was held on (date):

 A mediation did not take place because the case settled before the session occurred.

The individual parties and their respective trial counsel, designated corporate representatives, and/or 
representatives of the party's insurer:

Appeared as required by Civil L.R. 16-15.5(b).
Did not appear as required by Civil L.R. 16-15.5(b).

Plaintiff or plaintiff's representative failed to appear.
Defendant or defendant's representative failed to appear.
Other:

Did the case settle?
Yes, fully, on
Yes, partially, and further facilitated discussions are expected. (See No. 4 below.)
Yes, partially, and further facilitated discussions are not expected. 

No, and further facilitated discussions are not expected.

The Mediator is to electronically file original document.

Dated:

No, and further facilitated discussions are expected. (See No. 4 below.) 

If further facilitated discussions are expected, by what date will you check in with the parties?

         Signature of Mediator

         Name of Mediator (print)

.

.

(date).
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Form 709 Revised 11/09

UNITED STATES BANKRUPTCY COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

In re ) Bk. No.
)
)
) [Chapter      ]
)

Debtor(s). )
                                                                                      )

)
) Adv. No.
)
)
)

                Plaintiff(s)/Movant(s), ) MEDIATOR'S CONFIDENTIAL
) REPORT OF MEDIATION

v. ) CONFERENCE
)
) CONFIDENTIAL -- NOT
) TO BE FILED WITH THE
) COURT

 Defendant(s)/Respondent(s). )
                                                                                      )

I hereby certify that the following information is true and correct to the best of my

information and belief:

1. How did you learn of your mediation assignment? (PLEASE CHECK ALL THAT

APPLY)

(a)  Received Court order           ; (b) Phone call          ;

(c)  Fax from Mediation Program staff           ; 

(d)  Other                                                                                                              .

2. In what capacity did you serve?  

(a) Mediator           ;  (b)  Alternate Mediator           ; 

(c)  Successor Mediator           ;  (d) Successor Alternate Mediator           .
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2Form 709 Revised 11/09

3. How did the mediation assignment conclude?

(a) Settled           ;  (b) Did NOT settle           .

4. How many hours did you spend scheduling and preparing for the mediation

conference?                  

5. How many hours did you spend attending the conference?           

6. Which dispute resolution procedure(s) did you use?  (IF MORE THAN ONE

METHOD USED, PLEASE ESTIMATE PERCENTAGE OF TIME SPENT ON EACH)

(a) Early neutral evaluation:             (          %)

(b) Settlement negotiation:             (          %)

(c) Mediation:              (          %)

(d) Other:             (          %)

(Describe):                                                                                                  

                                                                                                                   

7. Were you compensated for your mediation services?              

8. Have you filed Form 706 (Mediator’s Certificate Regarding Completion of

Mediation Conference) with the Court, and mailed courtesy copies to the judge assigned

to the matter and to Judge Russell (the Mediation Program Administrator)?                   

9. Comments/suggestions:                                                                                        

                                                                                                                                         

                                                                                                                                         

                                                                                                                                         

                                                                                                                                         

DATED:                                                                                                       
(Name of Mediator) 

                                                              
(Signature of Mediator)
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3Form 709 Revised 11/09

MEDIATION CONFERENCE ATTENDANCE FORM

Case Name:                                                                                                                     

Case No.:                                                                                                                         

Adversary Proceeding Name:                                                                                          

Adversary Proceeding No.:                                                                                              

Date(s) of Conference(s):                                                                                                

Mediator:                                                                                                                          

Instructions:  All attorneys and client representatives who attend the conference shall
provide the following information to the Mediator.  PLEASE WRITE OR PRINT
CLEARLY.  

ATTORNEYS

Name:                                               Name:                                                   

Firm:                                                 Firm:                                                      

Address:                                           Address:                                                

                                                                                                                       

Phone:                                              Phone:                                                  

E-mail:                                               E-mail:                                                   

Attorney for:                                      Attorney for:                                          

                                                                                                                       

Name:                                               Name:                                                   

Firm:                                                 Firm:                                                      

Address:                                           Address:                                                

                                                                                                                       

Phone:                                              Phone:                                                  

E-mail:                                              E-mail:                                                   

Attorney for:                                      Attorney for:                                          

                                                                                                                       

[Attach additional page(s) if necessary.]
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4Form 709 Revised 11/09

CLIENT AND/OR CLIENT REPRESENTATIVES

Name:                                               Name:                                                   

Title:                                                  Title:                                                      

Organization:                                    Organization:                                        

                                                                                                                       

Address:                                           Address:                                                

                                                                                                                       

                                                                                                                       

Phone:                                              Phone:                                                  

Party Representing:                          Party Representing:                              

                                                                                                                       

Name:                                               Name:                                                   

Title:                                                  Title:                                                      

Organization:                                    Organization:                                         

                                                                                                                       

Address:                                           Address:                                                

                                                                                                                       

                                                                                                                       

Phone:                                              Phone:                                                  

Party Representing:                          Party Representing:                              

                                                                                                                       

[Attach additional page(s) if necessary.]

Mail to:  Hon. Barry Russell
Mediation Program Administrator
United States Bankruptcy Court
255 East Temple Street, Suite 1660
Los Angeles, California 90012
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