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Study K-402 October 8, 2015 

Third Supplement to Memorandum 2015-46 

Relationship Between Mediation Confidentiality and Attorney Malpractice 
and Other Misconduct (Public Comment) 

The staff distributed the Second Supplement to Memorandum 2015-461 at the 
Commission meeting on October 8, 2015. The following communications to the 
Commission arrived too late to be incorporated into that supplement, but the 
staff was able to make copies and distribute them at the meeting: 

Exhibit p. 
 • Larry Doyle, Conference of California Bar Associations (10/7/15) ...... 1 
 • Amy Newman, Alternative Resolution Centers (10/7/15) ............. 4 
 • Loretta van der Pol & J. Felix De La Torre, Public Employment 

Relations Board (10/7/15) .................................... 7 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 

                                                
 1. Any California Law Revision Commission document referred to in this memorandum can 
be obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 

The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
However, comments that are received less than five business days prior to a Commission 
meeting may be presented without staff analysis. 
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The Hon. Chair and Members 
California Law Revision Commission 
c/o UC Davis School of Law 
400 Mrak Hall Drive 
Davis, CA 95616 
 
Study K-402 -  (Eggman) – Relationship Between Mediation Confidentiality 

and Attorney Malpractice and Other Misconduct 
 
Dear Chairman King and CLRC Members and Staff: 
 
The Conference of California Bar Associations (CCBA), a statewide organization of 
attorneys representing more than 30 metropolitan, regional and specialty bar 
associations, commends the CLRC for its excellent work to date on Study K-402 
(“Relationship Between Mediation Confidentiality and Attorney Malpractice and Other 
Misconduct”), and particularly for its insight and courage in voting on August 7, 2015, to 
develop a statutory reform for California’s current inflexible mediation confidentiality 
statute.  The CCBA was the sponsor of the original AB 2025 of 2012, a bill  based on 
CCBA Resolution 10-06-2011, which proposed to create such an exception for attorneys 
acting in the capacity as attorneys, advising clients during the course of the mediation. 
The CCBA also was the sponsor of the amended version of AB 2025, which the CLRC 
study the issue, the provisions of which ultimately were incorporated into ACR 98, 
which was approved by the Legislature. 
 
We apologize for the lateness of this letter; we had hoped to have a representative attend 
the October 8 meeting in person, but our only available candidate could only attend the 
morning session. 
 
The CCBA strongly supports that portion of the Commission’s August 7 tentative 
decision that would permit the use of attorney-client communications during and 
relating to a mediation to be used as evidence in action for legal malpractice and State 
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Bar disciplinary proceedings.1  Not surprisingly, the CCBA strongly opposes all requests 
from professional mediators that it reconsider this decision; we believe it is the right 
decision, fully supported by the vast evidence compiled by Commission staff and the 
testimony of the only actual mediation clients, victims all, who have presented 
testimony and evidence in this study.2  
 
The CCBA takes no position on the portion of the Commission’s tentative decision to 
extend the reform to attorney mediators, because the Conference has not considered or 
voted upon that issue.  The resolution adopted by the CCBA, which was the basis for the 
original version of AB 2025, addressed only the issue raised in Cassel v. Superior Court 
(2011) 51 Cal.4th 113 and several other cases of the current statutory scheme shielding 
attorney malfeasance and incompetence, all of which have been considered by the 
Commission during the course of this study.  The CCBA notes, however, that as the 
sponsor of the amended version of AB 2025 which first proposed the current study, the 
issue of misconduct by attorney-mediators was not part of our considerations, nor did it 
arise in our discussions with Assembly Judiciary Committee staff which drafted the 
actual language ultimately adopted in ACR 98.  This subjective intent is not evidence of 
actual Legislative Intent, of course, but may be of value to the Commission nonetheless. 
 
With regard to other specific questions raised in CLRC Staff Memorandum 2015-45: 
 
Timing of Alleged Misconduct:  
Because the current statute renders absolutely confidential “evidence of anything said or 
any admission made for the purpose of, in the course of, or pursuant to, a mediation or a 
mediation consultation,” as well as any writing “prepared for the purpose of, in the 
course of, or pursuant to” the same, the CLRC should be cautious of making the 
exception either too board or to narrow. In Lappe v. Superior Court (2014), 232 Cal. 
App. 4th 774,  the Court of Appeals held that declarations of disclosure prepared 
pursuant to Family Code §§2104 and 2105 are not documents prepared “for the purpose 
of” mediation, so as to fall within the ambit of mediation confidentiality. However, 
based on the decisions in Cassel and other cases, the Supreme Court may again find it 
has no choice but to overturn this decision and apply absolute confidentiality to all 
documents prepared with an understanding that they will be used in mediation, even if 
prepared for other purposes and/or pursuant to statute. The Commission may wish to 
consider how to forestall such a unreasonable result, which nonetheless seems 
supported by the plain language of the current statute. 
 
Type of Proceeding in Which the Exception Would Apply 

                                                             
1 This is consistent with the intent of AB 2025, which proposed to amend Evidence Code §1120 to add a new 
paragraph (b)(4), providing that the Chapter no longer would limit the “admissibility in an action for legal 
malpractice, an action for breach of fiduciary duty, or both, or in a State Bar disciplinary action, of communications 
directly between the client and his or her attorney during mediation if professional negligence or misconduct forms 
the basis of the client’s allegations against the attorney.” 
 
2 Not only are the opponents almost exclusively mediators, but it appears that well over half of the opposition letters 
are either duplicates of a form letter developed and circulated by one opponent with a vast network of contacts, or 
very slight variations thereon.    
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As indicated in Resolution 10-06-2011, the CCBA urges that the exception apply to both 
State Bar disciplinary proceedings and malpractice actions against attorneys by their 
clients.3  Not only was this recommended by Justice Chin in Cassel, but it is only fair to 
the victims of attorney misconduct/incompetence, since malpractice actions provide the 
only effective way for them to be obtain compensation for losses incurred as a result of 
such misconduct/incompetence.  We recognize that it is more difficult to protect 
confidentiality in closed State Bar disciplinary proceedings than in malpractice actions, 
but we believe the Commission can very effectively address this issue, either employing 
practices adopted in other jurisdictions or on its own.  The fact that limiting the 
exception to State Bar disciplinary hearings would be less controversial should not be a 
consideration; the CCBA exists to develop the best laws it can, not those which are least 
controversial.4   
 
Likewise, we do not believe the exception should be limited to attorney-client fee 
disputes, for the same reasons. 
 
Purposes for Invoking the Exception 
The exception should be available on an evenhanded basis, available to both client and 
attorney to prove or disprove allegations, just as it is in Evidence Code §958 (Attorney-
Client Privilege).  
 
In Camera Screening Process 
The CCBA has not taken a position on this issue, but has no objection. 
 
Limitations on Extent of Disclosure of Mediation Communications  
The CCBA has not taken a position on this issue, but has no objection. 
 
Code Placement 
With regard to the exception for communications between attorney and client in a 
mediation, the CCBA believes the Evidence Code is the proper place (see CCBA 
Resolution 10-06-2011).  
 
Thank you again for your valuable efforts on this important issue.  Please contact me at 
(916) 761-8959 or Larry@LarryDoyleLaw.com if I can be of assistance. 
 

Sincerely, 
  
 
Larry Doyle 

                                                             
3 Again, the CCBA has no position on whether the exception should be applied to attorney mediators. 
 
4 On this point, Memorandum 2015-45 says that it is of “particular importance” that the opposition includes the 
California Dispute Resolution Council (CDRC), which in its self-description brags of its influence  It is true that the 
CDRC is a politically influential organization whose opposition in the Legislature could make enactment of any 
reform legislation difficult, at least.  Yet the CDRC’s political influence is not a reason for the Law Revision 
Commission to back away from reform, any more than if the opposition came from any other powerful political 
player. As has happened frequently in the past, other organizations can and will step forward to help ensure that 
good proposals of the CLRC are enacted, eventually. 
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