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Hale v. Groce, 304 Or 281, 744 P.2d 1289 (1987), and Caba v. Barker, 341 Or 534, 145 P3d 174 (2006),
exemplify the second line of cases invoked by defendants. But those cases also do not stand for the proposition -
that plaintiff was required to plead and prove that it had an “express” contract with defendants. Instead, as we
have explained, those cases “stand for the proposition that an essential element of a breach of contract or
negligence claim by a nonclient plaintiff against an attorney who prepared a testamentary instrument is the
existence of a promise by the attorney—either express or implied—to include specific provisions to satisfy

’ certain'objeétives of the client for the benefit of the plaintiff.” Deberry v. Summers, 255 Or.App. 152, 161, 296

] P3d 610 (2013) (citing Frakes v Nay, 254 Or.App. 236, 267, 295 P3d 94 (2012)) (emphases added). Those
cases have no applicability under the circumstances present here.

Accordingly, the trial court erred when it concluded that plaintiff was required to demonstrate that defendants
made an “express” contract with OIA to deliver the notice by the particular date. In the light of how plaintiff
alleged the breach of contract claim in the complaint, 12 the trial court was required to deny defendants' motion
for a directed verdict and submit the breach of contract claim to the jury if there was any evidence in the record
from which a reasonable factfinder could find that defendantsiz had an express.or implied contract with OIA
“in which defendants specifically agreed to prepare and provide notice of termination of the lease in a timely
manner, as requested by OIA,” as well as evidence that defendants “breached the contract by failing to prepare
and provide notice of termination of the lease in a timely manner.” Viewed in the light most favorable to
plaintiff, the record would permit a reasonable factfinder to find that OIA and defendants had an implied (if
not an expressiq ) contract under which defendants agreed to timely provide notice of termination of the lease.
In an implied-in-fact contract, “the parties' agreement is inferred, in whole orin part, from their conduct.”
Staley v. Taylor, 165 Or.App. 256, 262, 994 P.2d 1220 (2000) (citing Restatement (Second) of Contracts § 4
comment a (1979)). “The conduct that is relevant to the inference of assent is not limited to the parties' actions
at the commencement of the alleged relationship.” Montez v. Roloff Farms, Inc., 175 Or.App. 532, 536—37, 28
P3d 1255 (2001). An implied-in-fact agreement arises “only where the natural and just interpretation of the
acts of the parties warrants such conclusion.” Owen v. Bradley, 231 Or 94, 103, 371 P.2d 966 (1962).
“Frequently, implied-in-fact contracts arise because an accepted course of conduct would permit a reasonable
juror to find that the parties understood that their acts were sufficient to manifest an agreement.” Staley, 165
Or.App. at 262 n 6 (citations omitted).

Here, plaintiff presented evidence of the following conduct: OIA, through its CFO, Sether, notified defendants
that it wanted defendants to “[p]rovide official notice of intent to Terminate the Lease.” As to that goal, OIA
also told defendants that the notice should occur “ASAP.” OIA provided defendants with a billing code, which
indicated an intention to pay defendants for their services. Defendants immediately began working on the
project, with knowledge that their task was to help OIA get out of the lease “ASAP,” and a promise to “follow up

** * shortly.” Ultimately, defendants did, in fact, prepare the termination notice, and then billed plaintiff for
that service.

From that evidence of the course of conduct between OIA and defendants, a reasonable factfinder could find
that OIA and defendants had an implied contract under which defendants agreed to send a timely notice of
termination of contract and that defendants breached that agreement when they did not promptly send the
notice of termination. The trial court therefore erred in granting defendants' motion for a directed verdict on
the breach of contract claim.

We conclude further that the error requires reversal of the dismissal of the breach of contract claim. The
court’s ruling “substantially affect{ed]” plaintiff's rights because it resulted in the dismissal of a claim that

should have been considered by the jury. We recognize that the erroneous grant of a directed verdict on a claim
does not categorically require reversal; if the verdict on ¢laims that were submitted to the jury demonstrates
that the jufy necessarily would have rejected one or more elements of the claim that was taken away from it,
then we will not deem the erroneous grant of a directed verdict to have “substantially affect[ed]” the plaintiff's
rights under ORS 19.415(2). Piazza v. Dept. of Human Services, 261 Or.App. 425, 437-39, 323 P3d 444, rev
den, 355 Or 879 (2014); A.G. v. Guitron, 238 Or.App. 223, 234, 241 P3d 1188 (2010), affd, 351 Or 465, 268
P3d 589 (2011). Here, however, we have concluded that the trial court's erroneous admission of mediation
communications requires reversal of the jury's verdict on the one claim that was submitted to it. Under those
circumstances, we are unable to conclude that the jury's verdict renders the erroneous grant of a directed
verdict harmless.

Reversed and remanded.
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FOOTNOTES

1. ORS 36.222 provides, in pertinent part:“(1) Except as provided in ORS 86.220 to 36.238, mediation
communications and mediation agreements that are confidential under ORS 36.220 to 36.238 are not
admissible as evidence in any subsequent adjudicatory proceeding, and may not be disclosed by the parties or
the mediator in any subsequent adjudicatory proceeding.“(2) A party may disclose confidential mediation
communications or égfeeméﬁts in any subsequent adjudicative proceeding if all parties to the mediation agree
in writing to the disclosure.” ~

2. The original complaint alleged only a claim for legal malpractice. Plaintiff amended the complaint to add
the claim for breach of contract. Defendants objected to the amendment on the ground that OIA's assignment
of claims to plaintiff did not encompass the breach of contract claim, but the trial court rejected that argument.
On appeal, defendants do not argue that the breach of contract claim was not within the scope of OIA's
assignment to plaintiff.

3. Inits opening brief, plaintiff suggests that the Mediated Settlement Agreement executed by OIA and
Winthrop on February 10, 2010, also is a protected mediation communication. However, in its reply brief,
plaintiff focuses on the e-mail communications. For that reason, we treat the e-mail communications as the
communications at issue for purposes of our analysis.

4. ORS 36.110(7) provides, in part:* ‘Mediation communications’ means:“(a) All communications that are
made, in the course of or in connection with a mediation, to a mediator, a mediation program or'a party to, or
any other person present at, the mediation proceedings; and“(b) All memoranda, work products, documents
and other materials, including any draft mediation agreement, that are prepared for or submitted in the course
of or in connection with a mediation or by a mediator, a mediation program or a party to, or any other person
present at, mediation proceedings.”

5. At the hearing on plaintiff's motion in limine to exclude mediation communications, plaintiff presented to
the court (and to defendants' lawyers) a packet of e-mails that plaintiff contended were covered by the
mediation-communication privilege. Although we have not been able to locate that packet in the trial court file,
the discussions of the contents of that packet indicate that it contained the communications on which plaintiff
predicates its arguments on appeal. Specifically, in describing the communications put at issue by the motion
in limine, the parties discussed both the communications regarding valuation leading up to mediation, noting
that “there is a transactional history that leads up to that mediation where the parties are communicating their
thought process for assigning values to their respective positions that then formed the settlement that is now
an item of damage in our case,” and the post-mediation communications leading to formalization of the
mediation settlement, including the e-mail requesting that the final settlement documents reflect that the
equipment's residual value was $25,000.

6. In.the absence of any contention by defendants that the communications were not, in fact, mediation
communications, it was not unreasonable for the trial court to find that the communications were mediation
communications. The communications occurred relatively close in time to the mediation and discuss what
appears to be OIA's mediation strategy. Although some of the e-mails, on their face, do not compel a finding
that they are, in fact, mediation communications, nothing on their face would preclude such a finding, either.
And, at least one of the e-mails—the one dated February 5, 2010—states that its purpose is to provide “some
good context for negotiation” in advance of the mediation the following week, which suggests that
communication was made “in connection” with the pending mediation.

7. Plaintiff argues that the scope of the privilege afforded to mediation communications is a procedural issue,

such that the laws of the forum state always apply. As noted, we do not address that issue in the light of our
conclusion that defendants have not demonstrated a material difference between Oregon and Minnesota law
regarding the scope of the evidentiary privilege afforded to mediation communications. It is not readily
apparent to us that the scope of the privilege afforded to mediation communications is properly characterized
as procedural for choice-of-law purposes. As Oregon's own statutes reflect, in creating a privilege for mediation
communications, the legislature made a substantive policy choice regarding such communications in order to
encourage parties “to resolve their dispute with the assistance of a trusted and competent third party mediator,
whenever possible, rather than the dispute remaining unresolved or resulting in litigation.” ORS 36.100.

8. Neither party introduced any expert valuation of the equipment, relying instead on evidence of OIA's

various valuations of the equipment—both internal and external—during the course of the negotiations and
mediation with Winthrop.
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9. As noted, defendants also argued that their failure to give timely notice of termination did not damage OIA
because OIA had sold some of the equipment covered by the lease, making it likely that the lease would renew
even if OIA had given timely notice of termination, in light of the lease provision specifying that OIA's failure
to return the equipment within 10 days of the date that the lease ended would trigger an automatic renewal.
However, plaintiff countered that line of defense by pointing to expert testimony opining that, had the lease
been timely terminated,: the lease would not have renewed and OIA “wouldn't have had to pay to the additional
liability for the year and you would have negotiated some amounts for the equipment.” Those arguments and
evidence increase the likelihood that the Jury's assessment of the value of the equipment played a central role
in its causation determination, because they increase the likelihood that the jury assessed causation by trying
to determine what OIA would have paid for the equipment if the lease had been terminated in a timely
manner.

10. By contrast, a client seeking to pursue a breach of contract claim against an attorney outside of the two-
year-limitation period applicable to negligence claims, but within the six-year statute of limitation applicable
to contract claims, must plead and prove that the attorney contracted with the client “to perform specific
contractual duties irrespective of the general standard of care.” Allen v. Lawrence, 137 Or.App. 181, 184, 903
P.2d 919 (1995). Otherwise, “[i]f the alleged contract merely incorporates by reference or by implication a
general standard of skill and care to which the defendant would be bound independent of the contract, and the
alleged breach would also be a breach of this noncontractual duty,” then the tort statute of limitation applies.
1d. (quoting Securities-Intermountain v. Sunset Fuel Co., 289 Or 243, 259, 611 P.2d 1158 (1980) (quoting
Georgetown Realty v. The Home Ins. Co., 313 Or 97, 106, 831 P.2d 7 (1992))).

11. Oregon's approach is consistent with the Restatement approach. It provides that “[a] lawyer is subject to
liability to a client for injury caused by breach of contract in the circumstances and to the extent provided by
contract law.” Restatement (Third) of Law Governing Lawyers § 55(1) (2000). Comment ¢ to section 55 further
provides that“[a] client's claims for legal malpractice * * * can be considered either as tort claims for negligénce
or breach of fiduciary duty or as contract claims for breach of implied terms in a client-lawyer agreement.
Ordinarily, a plaintiff may cast a legal-malpractice claim as a tort claim, a contract claim, or both and often
also as a claim for breach of fiduciary duty. * * * The choice of theory may, however, affect what statute of
limitations applies[.]”

12. Plaintiff alleged, in relevant part:“OJA and defendants entered into a contract in which defendants
specifically agreed to prepare and provide notice of termination of the lease in a timely manrer, as requested
by OIA. The parties exchanged mutual promises in consideration of the contract.“ * * * * *“Under the contract,
OIA has performed all conditions precedent on its part to be performed, or performance is excused. * * * *
*Defendants breached the contract by failing to prepare and provide notice of termination of the lease in a
timely manner.“ * * * ¥ #Aq a result of defendants' breach, OIA (and [plaintiff] as OIA's assignee) has been
dainaged in the amount of $402,552, which it would not have paid to [Winthrop] had defendants performed
their obligation under the contract, and in the amount of $34,965.42, which OIA reasonably and necessarily
paid to Minnesota counsel for attorney fees and costs to settle the dispute caused by defendants'
breach.”Although, as we explained earlier, this case does not involve any statute-of-limitation issues that
required plaintiff to satisfy the Securities~Intermountain standards for pursuing a breach of contract claim, we
note that plaintiff did allege that defendants contracted with plaintiff to perform a specific task—the timely
filing of the notice of lease termination—that is “irrespective of the general standard of care.”

13. We note that plaintiff alleged the breach of contract claim against both defendant attorney and defendant
law firm. Before this court, the parties have not argued that we should analyze the directed verdict on the
breach of contract claim differently for each defendant; accordingly, for purposes of this appeal, we treat both

defendants as if they are in an identical position with respect to the breach of contract claim. In so doing, we do
not intend to foreclose any arguments on remand as to whether both defendants are truly proper defendants
on the breach of contract claim; it is not readily apparent that plaintiff had a contract with both the individual
defendant and with the law firm.

14. An express contract is no different in legal effect from an implied-in-fact contract. Staley v. Taylor, 165
Or.App. 256, 262, 994 P.2d 1220 (2000) (citing Restatement (Second) of Contracts § 4 comment a (1979)).
“The only difference between them is the means by which the parties manifest their agreement.” Staley, 165
Or.App. at 262. “In an express contract, the parties manifest their agreement by their words, whether written
or spoken.” Id. Accordingly, based on the e-mail correspondence alone between plaintiff and defendants, a
reasonable factfinder potentially also could have found the existence of an express contract.
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