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Study K-402 October 23, 2014 

Memorandum 2014-46 

Relationship Between Mediation Confidentiality and Attorney Malpractice 
and Other Misconduct: Public Comment 

In its study on the relationship between mediation confidentiality and 
attorney malpractice and other misconduct, the Commission1 received the 
following new comments: 

Exhibit p. 
 • Michael Carbone, Point Richmond (9/28/14) ....................... 1 
 • Jack Goetz & Jennifer Kalfsbeek-Goetz (9/5/14) ..................... 3 
 • Eric van Ginkel, Straus Institute for Dispute Resolution, 

Pepperdine University School of Law (8/21/14) .................. 4 
 • Eric van Ginkel, Another Look at Mediation Confidentiality: Does It 

Serve Its Intended Purpose?, 32 Alternatives to the High Cost of 
Litigation 119 (Sept. 2014) .................................... 5 

COMMENTS OF MICHAEL CARBONE 

Michael Carbone has been a mediator for 20 years and he “believe[s] strongly 
in the importance of confidentiality to the process.”2 He typically explains 
confidentiality in a plenary session with all of the mediation participants around 
the table. He tells them that the law “excludes all communications that take place 
during meditation from admissibility in evidence in any adjudicative 
proceeding.”3 He further explains that it “matters not whether the subsequent 
proceeding is for the purpose of trying the case at hand (should the mediation be 
unsuccessful) or whether it’s for some other purpose, be it related or unrelated to 

                                                
 1. Any California Law Revision Commission document referred to in this memorandum can 
be obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 

The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
However, comments that are received less than five business days prior to a Commission 
meeting may be presented without staff analysis. 
 2. Exhibit p. 1. 
 3. Id. 
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the dispute at hand.”4 He says that his explanation “seems to put people at ease 
and to encourage candid discussion.”5 

Mr. Carbone asks the Commission to consider what might happen if he had 
to add the following warning to his explanation of confidentiality: 

You should know that there is an exception to confidentiality. If 
one of the parties here should later decide that his or her lawyer 
didn’t do a good job in this mediation, and if that party should 
decide to sue that lawyer for malpractice, any one of you might be 
called to testify as a witness in that lawsuit.6 

He believes such a warning would have a chilling effect on the mediation 
process, and might even prompt one or more participants to leave the 
mediation.7 

Mr. Carbone offers the following alternative approach: 
A balance should be struck between the need for confidentiality 

and the need for the plaintiff in an action for legal malpractice to be 
able to prove his or her case. I would reluctantly favor a narrow 
exception to confidentiality that would allow the plaintiff in the 
legal malpractice case, and the plaintiff only, to testify about any 
advice that the lawyer gave during the mediation. None of the 
other participants should be drawn into that dispute. 8 

An obvious objection to this approach is that it would not be fair to the attorney 
defendant: The plaintiff could relate what happened at the mediation, but the 
attorney defendant could not. Mr. Carbone does not address this point. It would 
be helpful to hear his view on the matter, as well as comments from others. 

FURTHER COMMENTS OF JACK GOETZ AND JENNIFER KALFSBEEK-GOETZ 

In June, the Commission received input from Jack Goetz (Academic Lead for 
the Program in Mediation and Conflict Resolution at Tseng College, CSU 
Northridge) and Jennifer Kalfsbeek-Goetz (Assistant Dean at Tseng College, CSU 
Northridge). They believe that the field of mediation could “better serve the 
public by developing a system of public accountability that would elevate itself 
to a formal, professional status.”9 In their view, “mediation as a field has not yet 

                                                
 4. Id. 
 5. Id. 
 6. Id. 
 7. Id. 
 8. Id. at 2 (emphasis in original). 
 9. First Supplement to Memorandum 2014-27, Exhibit p. 4. 
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earned the status of a profession that ordinarily justifies the public trust 
envisioned by the confidentiality protections.”10 As explained in a memorandum 
for the June meeting, they think that “[a]llowing a professional misconduct 
exception would not seriously reduce the supply of mediators in a crowded field 
for which the barriers to entry are extremely low, but would likely raise the 
quality of the practice and encourage the more serious practitioners to get 
better.”11 

They recently submitted additional comments, which expand upon their 
previous ones. They note that “[i]n mediation, not only do we not have any real 
government control (court connected cases excepted, perhaps), but we have 
essentially barred market forces from controlling ethical breaches in mediation 
by evidentiary codes enacted in many states (including California) that prevent 
participants from complaining meaningfully.”12 They consider that situation 
“almost un-American.”13 

They also seek to rebut the notion that creating a professional misconduct 
exception to mediation confidentiality would have harmful effects. In particular, 
they say: 

• “[C]omments by others who oppose any exception to 
confidentiality are often hinged on the concept of widespread 
systemic harm that would result. It would seem likely that such 
widespread systemic harm, if any, would have surfaced in the 
Commission’s extensive research on this topic that included states 
in which limited exceptions to confidentiality have been in 
existence for some time.”14 

• “It seems counterintuitive that exceptions for mediator 
malfeasance would limit the candor of the disputants or affect the 
mediation at all other than keeping the mediator operating within 
the bounds of accepted ethical conduct.”15 

In considering these comments, the Commission should keep in mind that the 
Legislature asked it to study “the relationship under current law between 
mediation confidentiality and attorney malpractice and other misconduct,” not 
the merits of regulating the mediation profession.16 

                                                
 10. Id. at Exhibit p. 17. 
 11. Id. at Exhibit p. 17. 
 12. Exhibit p. 3. 
 13. Id. 
 14. Id. 
 15. Id. 
 16. 2012 Cal. Stat. res. ch. 108. 
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COMMENTS OF ERIC VAN GINKEL 

Eric van Ginkel is an arbitrator and mediator, as well as an adjunct professor 
for the Strauss Institute for Dispute Resolution at Pepperdine University School 
of Law. He has provided the Commission with a copy of his article entitled 
“Another Look at Mediation Confidentiality: Does It Serve Its Intended Purpose?,” 
which was recently published in Alternatives to the High Cost of Litigation, a 
monthly magazine prepared by the International Institute for Conflict Prevention 
and Resolution (“CPR”).17 He has also alerted the staff to some international 
developments relating to mediation. 

He believes “that the Uniform Mediation Act provides the best balance to 
deal with the various aspects of mediation confidentiality.”18 He says that the 
UMA “may not be ideal, but it has considered various implications of mediation 
confidentiality that have not been addressed by the California statute.”19 

Prof. van Ginkel explains those points in detail in the article he provided, 
which begins by describing Cassel v. Superior Court20 and the Commission’s 
ongoing study. He then says that “[a] review of the reports issued by CLRC staff 
reveals that there is relatively little understanding about what purpose the 
mediation confidentiality laws serve.”21 Prof. van Ginkel does not claim to have 
new information about the matter, but rather attempts to look at the question 
with a new eye.22 

He frames the inquiry by providing the following background: 
To date, no study has been undertaken that would give us the 

empirical data that connects success in mediation proceedings with 
the availability of a form of confidentiality protection. In other 
words, we don’t really know for sure that confidentiality enhances 
the chance of settlement in a mediation, but most of us generally 
assume this is the case. Both the California mediation 
confidentiality laws and the Uniform Mediation Act assume that 
mediation confidentiality promotes candor, which in turn promotes 
frank exchanges that lead more easily to settlement. 

In 2006, Professor Ellen Deason conducted extensive research 
into this question, and concluded that the principal justification for 
confidentiality in mediation is that it creates trust in the process and 
thus promotes settlement …. What has not been explored in great 

                                                
 17. See Exhibit pp. 4-9. 
 18. Exhibit p. 4. 
 19. Id. 
 20. 51 Cal. 4th 113, 244 P.3d 1080, 119 Cal. Rptr. 3d 437 (2011). 
 21. Exhibit p. 6. 
 22. Id. 
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detail, at least not explicitly, is whether and to what degree the need (and 
therefore justification) for confidentiality remains, once a settlement has 
been reached.23 

He also points out that there are three different forms of mediation 
confidentiality: “(1) during the mediation, when a party gives information to the 
mediator while meeting without the other party present (in caucus) as the 
express or implied obligation of the mediator not to disclose that information to 
the other party, (2) during and after the mediation, as a general obligation not to 
disclose information regarding the mediation to any third party, and (3) after the 
mediation, as a right or duty not to disclose mediation information in a 
subsequent proceeding.”24 His article focuses on legislative protection of 
information in the third category. 

Prof. van Ginkel says that the need for such confidentiality depends on 
whether the mediation led to settlement: 

If candor and trust are the principal motivating factors for the 
creation of a confidentiality privilege (or, as in California, an 
exclusionary rule of evidence), it stands to reason that these factors 
continue to play a major role in subsequent litigation if the 
mediation proceedings fail to lead to settlement. The parties need 
to be assured that disclosures made during mediation are not 
revealed in subsequent proceedings …. In fact, that would appear 
to be the main purpose of confidentiality. 

On the other hand, if the dispute settles, the need for confidentiality 
arguably persists if relevant facts disclosed in a mediation could 
play a role in a different but related proceeding (see, e.g., Rojas v. 
Superior Court, 33 Cal. 4th 407 (2004)), but would no longer be as 
important with respect to the dispute that was settled. After all, the need 
for trust and candor has been fulfilled, the mediation is over, and 
now it is a matter of implementing (or enforcing or challenging) the 
settlement agreement.25 

In other words, he believes that the need for confidentiality decreases once a 
mediated dispute is settled. 

Prof. van Ginkel also notes that “[t]he parties, the mediator, and all other 
participants (including any attorneys) need confidentiality, but not all to the 

                                                
 23. Id. (emphasis in original). 
 24. Id. 
 25. Id. (emphasis added). 
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same degree.”26 In his view, the parties have the greatest need for confidentiality, 
then the mediator, and lastly the other mediation participants.27 

He thus supports the UMA, because it “acknowledges that the needs of these 
various participants are different,” and it is cast as a privilege as opposed to an 
evidentiary rule, which he considers less capable of providing a nuanced 
approach to protection of mediation communications.28 He says that “[o]ne can 
criticize the drafters of the UMA for not going far enough with the exceptions it 
provides, but compared to the California statute, we are approaching Nirvana.”29 

In his opinion, the UMA “falls just a hair short of being the ideal mediation 
confidentiality statute in two major respects.”30 First, he would “prefer 
something in between the more general common law rule … that the settlement 
privilege ceases to be effective once there is a settlement agreement, and the 
UMA rule that there will be an exception to the mediation privilege after a 
positive finding in camera, to the extent that only the portion of the 
communication necessary for the application of the exception from nondisclosure 
may be admitted ….”31 More specifically, his “in-between” solution would 
follow the UMA approach but eliminate the need for in camera review.32 

He also faults the UMA for prohibiting mediator testimony when a party 
challenges a mediated settlement agreement.33 He considers that a mistake 
because often “the mediator is the best witness as to what took place during the 
mediation when it comes to allegations of mistake, misrepresentation, duress 
and/or undue influence, especially when all or part of the mediation took place 
in caucus.”34 

With regard to malpractice, Prof. van Ginkel agrees with the UMA approach, 
including the rule prohibiting mediator testimony regarding a claim of 
malpractice against a professional other than the mediator.35 In his view, “the 
need for confidentiality does not apply to situations where either an attorney or 
the mediator himself is accused of malpractice,”36 and it should not “become a 

                                                
 26. Id. at 7. 
 27. See id. 
 28. Id. at 8. 
 29. Id. 
 30. Id. 
 31. Id. at 8-9. 
 32. Id. at 9. 
 33. Id. 
 34. Id. 
 35. Id. 
 36. Id. 
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shield to protect the mediator from allegations of misdeeds that could constitute 
malpractice ….”37 

We appreciate hearing Prof. van Ginkel’s perspective, as well as the 
comments from others who have taken the time to share their thoughts with the 
Commission. Such input is crucial in the Commission’s study process, enabling it 
to reach well-informed decisions about what to recommend to the Legislature. 
Further comments are welcome and encouraged at any time throughout the 
Commission’s study, in any format. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 

                                                
 37. Id. at 7. 



MICHAEL P. CARBONE 
Dispute Resolution Specialist 

1201 Brickyard Way #201 
Point Richmond, CA 94801-4140 

Tel: (510) 234-6550 
Fax: (415) 480-1799 

mcarbone@mpcdisputeresolution.com 

 

 

 

September 28, 2014 

 

California Law Revision Commission 

c/o UC Davis School of Law 

400 Mrak Hall Drive 

Davis, CA 95616 

 

Re: Relationship Between Mediation Confidentiality and Attorney Malpractice 

 

Dear Members of the Commission: 

 

I have been a mediator for 20 years, and I believe strongly in the importance 

of confidentiality to the process.  I discuss confidentiality with the parties at the 

beginning of every mediation. It is important that all participants share a common 

understanding of what confidentiality means and why it’s important to the success 

of the mediation. 

 

I usually explain confidentiality in a plenary session with all participants 

around the table. I explain that there is a strong public policy in California in favor 

of mediation. The law excludes all communications that take place during 

mediation from admissibility in evidence in any adjudicative proceeding. It matters 

not whether the subsequent proceeding is for the purpose of trying the case at hand 

(should the mediation be unsuccessful) or whether it’s for some other purpose, be it 

related or unrelated to the dispute at hand. My explanation seems to put people at 

ease and to encourage candid discussion.  

 

Please consider what might happen if I had to add the following warning:  

 

You should know that there is an exception to confidentiality.  If one of 

the parties here should later decide that his or her lawyer didn’t do a 

good job in this mediation, and if that party should decide to sue that 

lawyer for malpractice, any one of you might be called to testify as a 

witness in that lawsuit. 

 

Obviously this caveat would have a chilling effect on the process. The purpose 

of mediation is to end litigation, not to stir up more of it. One or more persons might 

get up and leave. And if such an exception were to be explained to parties 

beforehand, they might decide not to mediate.  
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A balance should be struck between the need for confidentiality and the need 

for the plaintiff in an action for legal malpractice to be able to prove his or her case. 

I would reluctantly favor a narrow exception to confidentiality that would allow the 

plaintiff in the legal malpractice case, and the plaintiff only, to testify about any 

advice that the lawyer gave during the mediation. None of the other participants 

should be drawn into that dispute. 

 

Thank you for your attention to my recommendation. 
 

 

 

 

      Very truly yours, 

       
      MICHAEL P. CARBONE 

EX 2



 

EMAIL FROM JACK GOETZ & JENNIFER KALFSBEEK-GOETZ (9/5/14) 

Re: Mediator Confidentiality and Misconduct 

We do appreciate the Commission’s continued extensive research on this topic. Since 
we have commented previously, we will keep our additional comments summary in 
nature. 

We believe that the public is ultimately poorly served by having an out of court 
system of dispute resolution (mediation) affecting substantial legal and equitable rights 
that operates in the absence of an enforceable ethical code and with little or no training 
requirements for the “leader” of this dispute resolution system. Generally, we are 
accustomed to the ongoing societal debate on many issues between governmental control 
and the concept of “lassez faire.” In mediation, not only do we not have any real 
government control (court connected cases excepted, perhaps), but we have essentially 
barred market forces from controlling ethical breaches in mediation by evidentiary codes 
enacted in many states (including California) that prevent participants from complaining 
meaningfully. 

It is almost un-American...in our opinion. 
We acknowledge that comments by others who oppose any exception to confidentiality 
are often hinged on the concept of widespread systemic harm that would result. It would 
seem likely that such widespread systemic harm, if any, would have surfaced in the 
Commission’s extensive research on this topic that included states in which limited 
exceptions to confidentiality have been in existence for some time. It seems counter-
intuitive that exceptions for mediator malfeasance would limit the candor of the 
disputants or affect the mediation at all other than keeping the mediator operating within 
the bounds of accepted ethical conduct.  
Regards, 
Dr. Jack R. Goetz, Esq. 
Academic Lead, Program in Mediation and Conflict Resolution 
Tseng College of Extended Learning 
California State University at Northridge 
(Office): 818-597-3297 
and 
Jennifer Kalfsbeek-Goetz, Ph.D., Assistant Dean  
Tseng College of Extended Learning 
California State University at Northridge 
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