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Back to the hypothetical, Mrs. W. cannot be labeled an innocent spouse.
See Filip, supra. Her fingerprints are all over this cleverly devised scheme. Her
participation in this game of hide and seek should subject her to personal
liability to the judgment to be obtained by the injured victim against Mr. W.3
Yes, the Settlement Agreement crafted at mediation is discoverable.

The result advocated for in no way violates mediation confidentiality.
The result advocated for is fair and just and should not be blocked by creative

lawyering that is attempting to keep everyone “in the dark here.”

3 This article will not address the liability of the attorneys in this scheme.
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0cT 17 2013
Ms. Barbara S. Gaal, Staff Counsel
California Law Revision Commission

4000 Middlefield Road
Palo Alto, CA 94303-4739

re: Relationship between Mediation Confidentiality and Attorney Malpractice and Other
Misconduct

Dear Ms. Gaal:

In case you did not receive it from other sources, I enclose a copy of an artlcle by Richard
Zitrin, Esq., that was published in today’s online issue of The Recorder.

Mr. Zitrin practices in San Francisco and teaches legal ethics. I consider him to be one of
the most respected authorities in legal ethics.

Very truly your:

Jérpme Sapiro,
Enclosure

cc: Richard Zitrin, Esq.

js: 1029

s> Note. Mr. Sapiro enclosed a printout of an article by Richard Zitrin entitled Mediation

Confidentiality, We Need Exceptions. The version Mr. Sapiro provided had some typographical
errors, which the publisher corrected in a later version of the article. The corrected version of the
article is attached later in this Exhibit, immediately after a cover letter from Mr. Zitrin.
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January 21, 2014 S - .
IAN 22 20
California Law Revision Commission .

4000 Middlefield Road, Room D-1 : C
Palo Alto, CA 94303-4739 :

Re: Memorandum 2013-39 (Study K-402)
. Dear Commissioners: .

As you wade through the testimony from three heatings and countless written submissions, I would

hke to ask that the Commission consider four fundamental points before drafting recommendations
~ to the Legislature. ' :

Posit #1: Those arguing against creating a malpractice exception to confidentiality speculate that
people will no longer mediate and that the courts will suffer dire consequences. They imply that a
malpractice exception essentially renders all other aspects of confidentiality null and void.

Consideration: This prediction is not supported by evidence. There are 24 states that have an
explicit exception to confidentiality to repott attofney and/or mediatot malptactice. This number. .-
includes both UMA states, and those ‘other states that have created their-own exceptions. In-~
additiaon;~l1 other states have implied exceptions for malpractice. This means that approximately 75
percent of all states have created exceptions, and none of the “barade of horribles” dredged up by those
opposed to a malpractice exception has materialized in those states that have disclosures. ‘

Posit #2: No malpractice exception is necessary, since there are few, if any instances of malpractice.

Consideration: Where is the evidence? If malpractice cannot be reported, then of course there is
little if any data. When you consider the serious allegations presented in Cassel, Porter and other
appellate cases, one has to wonder how many additional cases were filed, and just did not get as far.
Also, consider that insurance companies do not track the circumstances of where malpractice
occurs. They do not maintain recotds that indicate if the malpractice occutred before, dﬁring or after .
a trial, ot if it happened during mediation. There is no data to support the contention that the
amount of malpractice is so insignificant that an exception is unwarranted. The Supreme Court
specifically directed attention to the fact that the legislature can change the statute. Perhaps the
justices were saying, ‘Hinz! Hint!” Finally, if the Commission determines that a malpractice exception
is not warranted, then what safeguard is in place that encourages attorneys to advise their clients that
malpractice is protected? One might argue that the California Rules of Professional Conduct
-addresses the issue.! The Commission must consider if thete is a duty, on either counsel or the

mediator, to inform. If there is a duty to inform, the next question is, “Are Zi}‘tomgxx and mediators

P_C:ilifor_r}iafRules',ozﬂProfessié)pal Cér;duét,-Chapter 3-310 séy,s, in pértinent patt; “Diselosure means ifxfor’m‘ing‘the client
or former client of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences-to,the
client ot fori“‘riéfbhénﬂt{'{ . e o o R : :
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informing anyone?” Again, there is no Way to determine compliance. Of course if the confidentiality
statute remains unchanged the Commission could always recommend that an explicit requirement -
mandating disclosure of the fact that malpractice is protected, and that a written statement could be
required to be printed in bold face in evety confidentiality agreement.

Posit #3: Another banner Waived against a malpractice exception heralds that mediation
participants can create their own exceptions to conﬁdentiality

Consideration: Where is there evidence that such exceptlons are being created on any regular basis
or in'a meaningful number-of eonfidentiality agreements? There is no evidence. There is also no
efficient way to determine if it will be done in the future, so the infetence that it is being done, ot it
might be done; or it could be done is not a viable argument against creating an exception for
disclosing that malpractice is protected.

Posit #4: Mediation confidentiality protects the participants

Consideration: How does sheltermg malpractice protect the participants? Creating an exphclt
exception for the disclosure of malpractice provides not only protection from‘incompetent and
dishonest individuals, but also provides participants with a fundamental right of informed consent.
Could the failure to disclose the malpractice protection afforded attotneys mean that contracts that
have boilerplate requirements for mediation be voidable? Do court-connected mediation programs
have an obligation to disclose that malpractice is protected? It would seem that the Commission
could clear these muddied waters Wlth a simple recommendation to create an explicit exception

. regarding malpractice. -

In conclusion, protecting malpractice will not instill confidence in the mediation process. Thereis a .
greater probability that fewer people will want to mediate, when they learn malpractice is protected.

Is there actually no need to change the rule, ot is it that keeping the public uninformed is better for
business? The ditect question to ask is, “Why are some lawyers and mediators against creating an excqptzon Sfor
malpractice?” The articulated reasons for opposition to change have been stated above, but one needs
to listen to the unstated, ‘T am afraid of getting sued.” So is placing personal interests above those of the
client the elephant in the room? The Commission needs to ponder these fundamental questions.

Sincerely,

Nancy Neal Yeend
nny:dlg
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EMAIL FROM RICHARD ZITRIN, SAN FRANCISCO (10/24/13)

Dear Mr. Hebert and Ms. Gaal:

Enclosed is a letter sent to Ms. Gaal by Jerome Sapiro, an esteemed ethics lawyer. He
advised me of it upon seeing my recent SF Recorder/ALM “Moral Compass” column on
the problems caused by the Cassel case. (Please pardon ALM’s on-line typos, since
corrected in the print version.) Enclosed also is that article.

I urge reform, and reform that would be retroactive as to issues between a client and
his/her/its own lawyer.

Thank you.
Richard Zitrin
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Viewpoint: Mediation Confidentiality, We Need Exceptions

By Richard Zitrin Contact All Articles

B )

Back in the mid-1990s, there was a general perspective among mediators that California law
provided inadequate confidentiality within the mediation process. Then in 1997, the legislature
passed the California Mediation Act, which included a chapter on confidentiality and privilege,

at Evidence Code §§1115 et. seq. This legislation set forth virtually absolute rules protecting
confidentiality in the mediation process.

Then, the court of appeal decided Foxgate Homeowners' Association v. Bramalea California
Inc., 78 Cal.App.4th 653 (2000). In Foxgate, an appointed hybrid mediator/discovery master
required the parties to appear with their experts for five days of hearing. Defense counsel refused
to bring his experts, saying he didn't want to respond to the plaintiff's frivolous claim. The
mediator prepared a report to the court, a procedure the parties had agreed to, and based on that
report's conclusion that counsel had delayed and obstructed the mediation process, the trial court
sanctioned defense counsel. The appeals court wrote that "[w]hile confidentiality is essential to
make mediation work, so too is the meaningful, good faith participation of the parties and their
lawyers." Concluding that no privilege should be read so broadly as to immunize parties and
their lawyers from sanctions for disobeying court orders, the court held the mediation privilege
must be waived notwithstanding the clear statutory language.

Most mediators who read this opinion were worried if not appalled that all the gains in
confidentiality had been snatched away by the appeals court. But their fears were soon assuaged
by the state's highest court. In its Foxgate opinion, 26 Cal.4th 1 (2001), the California Supreme
Court, saying that confidentiality is essential to effective mediation, held that the new act
provided for "no exceptions," and that the statute "unqualifiedly bars disclosure of
communications" in the mediation. It reversed the appellate court and held that the
mediator/referee could not report the conduct of defense counsel, even if the mediator thought
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counsel acted in bad faith. The two competing issues of good faith and confidentiality directly
squared off in Foxgate, and confidentiality won. Mediators heralded the day, I among them.

But we were wrong. A statute that allows for "no exceptions" often results in serious unintended
consequences. So was it with the California Mediation Act.

In 2011, the California Supreme Court again opined on this act and again found the
confidentiality protections immutable. Cassel v. Superior Court, 51 Cal.4th 113 (2011),
concerned a client who filed a complaint against his own lawyers for legal malpractice due to
advice below the standard of care given prior to and at the mediation. "Petitioner's deposition
testimony," noted the court, "was consistent with the complaint's claims that his attorneys
employed various tactics to keep him at the mediation and to pressure him to accept [the
opposing party's] proffered settlement for an amount he and the attorneys had previously agreed
was too low." But the plaintiff's own testimony as to his lawyer's incompetence was ruled
inadmissible:

"The plain language of the statutes compels us to agree with ... the legislature's explicit command
that, unless the confidentiality of a particular communication is expressly waived, ... [it] extends
beyond utterances or writings 'in the course of' a mediation, and thus is not confined to
communications that occur between mediation disputants during the mediation proceeding
itself....

Plainly, such communications include those between a mediation disputant and his ... own
counsel, even if these do not occur in the presence of the mediator or other disputants."

The Cassel court recognized the extreme consequences of its opinion, but felt compelled to
"apply the plain terms of the mediation confidentiality statutes to the facts of this case unless
such a result would violate due process, or would lead to absurd results that clearly undermine
the statutory purpose." Justice Ming Chin, concurring "reluctantly," noted that "this holding will
effectively shield an attorney's actions during mediation, including advising the client, from a
malpractice action even if those actions are incompetent or even deceptive. ... This is a high price
to pay to preserve total confidentiality in the mediation process."

Too high a price. If the Cassel result was not so "absurd" as to "undermine the statutory purpose"
in the unanimous view of our seven highest jurists, then the legislature must change the statute so
that the unintended consequences of protecting incompetent, "deceptive," and even overtly
dishonest lawyers who hurt their own clients can be corrected.

Want an example? I have recently been involved in a matter in which, in the underlying case, the
plaintiffs' attorneys settled with a bank on behalf of a large number of individual plaintiffs
without their clients being present at the mediation or even being aware of that the mediation was
taking place. The lawyers then drafted a settlement agreement between the bank and the lawyers.
Almost a year went by until the lawyers told their clients about the settlement, offered each client
a pittance, and left the lawyers with millions of dollars in unearned fees. Fraudlent? Clearly.
Criminal? Very possibly. But when the civil suits were filed by the clients against the lawyers,
the lawyers tried to hide behind the mediation privilege; they claimed, as mediation

EX 18



"participants," their conversations with the bank's lawyers at the mediation and afterwards were
confidential and privileged. Even though their own clients had no idea what they were doing.

This, obviously, is an extreme case, and one in which, I believe the mediation privilege will fail.
But its extreme facts harken back to the danger of the Mediation Act as drafted — that, to
paraphrase Justice Chin, the act will be used to shield even deceptive (or crooked) lawyers.

Privilege and confidentiality are vitally important to the mediation process. I'm glad Foxgate
protected that process. But while the court's reasoning is understandable, the Cassel case leads to
an absurd result — one that allows lawyers to be sloppy, negligent and incompetent without cost
to them, and even worse, to cheat their clients with impunity. Lawyers who says at mediation
"I'll quit your case tomorrow if you don't settle," or "I want a 10 percent higher contingency fee
before I 'let you' settle" get a free pass under the current statutes.

These statutes must be changed. The Uniform Mediation Act, approved in 2003, and now
adopted or closely followed in 16 states, has a firm but wiser confidentiality policy. From the
summary of the act written by the National Conference of Commissioners on Uniform State
Laws:

"[T]he central rule of the UMA is that a mediation communication is confidential, and if
privileged, is not subject to discovery or admission into evidence in a formal proceeding." But
"as is the case with all general rules, there are exceptions." Among them:

* "Evidence that is otherwise admissible or subject to discovery";

* "A party that discloses a mediation communication and thereby prejudices another person in a
proceeding is precluded from asserting the privilege to the extent necessary for the prejudiced
person to respond";

* "A person who intentionally uses a mediation to plan or attempt to commit a crime, or to
conceal an ongoing crime";

* A communication "made during a mediation session that is open to the public, that contains a
threat to inflict bodily injury, that is sought or offered to prove or disprove abuse, neglect,
abandonment, or exploitation [of] a child"; or

* A communication "that would prove or disprove a claim of professional misconduct filed
against a mediator, or against a party, party representative, or non-party participant based on
conduct during a mediation."

The UMA exceptions make sense. So does the recognition that any general rule needs

exceptions. California needs a strong mediation confidentiality rule. We also, clearly, need
reasonable exceptions.
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Richard Zitrin is a professor at UC-Hastings and of counsel to San Francisco's Carlson,
Calladine & Peterson. He is the lead author of three books on legal ethics, including The Moral
Compass of the American Lawyer.

EX 20





