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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N   S T A F F  M E M O R A N D U M  

Admin. December 11, 2013 

First Supplement to Memorandum 2013-54 

New Topics and Priorities: Additional Comments and Suggestions 

The Commission1 has received several new communications relating to its 
annual consideration of new topics and priorities. The following materials are 
attached for the Commission’s reference: 

Exhibit p. 
 • Mark Lomax, Pasadena (12/2/13) ................................ 1 
 • Mark Lomax, Pasadena (11/2/13) ................................ 2 
 • Michael Millman, Los Angeles (12/3/13) .......................... 5 
 • Michael Millman, Los Angeles (12/7/13) .......................... 6 
 • Michael Millman, Los Angeles (12/10/13) ......................... 8 
 • Lindsay Nichols, Law Center to Prevent Gun Violence (12/5/13) ....... 9 
 • Beverly Pellegrini, Fresno (12/5/13) ............................. 11 

Those materials are briefly discussed below. 

TECHNICAL SUGGESTIONS FROM MARK LOMAX 

Attorney Mark Lomax has alerted the Commission to several technical errors 
in the codes. 

Civil Code Section 1801.4 

After the release of Memorandum 2013-54, we received a letter from Mr. 
Lomax suggesting that the reference to the “Federal Aviation Act of 1958” in 
Civil Code Section 1801.4 is outdated because the Federal Aviation Act of 1958 
was repealed.2 He explained that “[t]he provisions on registration of aircraft 

                                                
 1. Any California Law Revision Commission document referred to in this memorandum can 
be obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 

The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
However, comments that are received less than five business days prior to a Commission 
meeting may be presented without staff analysis. 
 2. See Exhibit p. 1. 
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previously contained in the Federal Aviation Act of 1958 are now contained in 49 
U.S.C. section 44101 et seq.”3 

The staff reviewed the citations provided in Mr. Lomax’s letter and confirmed 
that the reference to the Federal Aviation Act of 1958 is indeed outdated. Public 
Law 103-272 (July 5, 1994) repealed that act and recodified its provisions. Section 
1 of the Public Law indicates that the effect of that law is revise, codify, and enact 
“without substantive change” certain general and permanent laws related to 
transportation. Section 5 of the Public Law contains conforming cross-references, 
including replacing references to the Federal Aviation Act of 1958 with 
references to the codified provisions.4 

The revision suggested by Mr. Lomax appears to be a straightforward 
technical correction. The staff recommends referring the matter to the Office of 
Legislative Counsel, for possible inclusion in the 2014 bill on maintenance of 
the codes. 

Code of Civil Procedure Sections 398 and 399 

In an earlier letter, Mr. Lomax alerted the Commission to some technical 
issues relating to Code of Civil Procedure Sections 398 and 399, which are venue 
provisions.5 The staff did not discuss that letter in Memorandum 2013-54, 
because the provisions in question are within the scope of two topics already in 
the Commission’s workload: the studies of venue in a civil case and trial court 
restructuring. 

In fact, the Commission already investigated the technical issues relating to 
Code of Civil Procedure Section 398 a number of years ago (at the suggestion of 
Mr. Lomax), but decided to refrain from recommending any revisions to that 
provision until it considered certain substantive questions relating to the 
provision.6 Mr. Lomax’s recent reiteration of his technical concerns underscores 
the importance of completing the Commission’s work on trial court 
restructuring and commencing its study of venue in a civil case. 

We do not anticipate, however, that the Commission will be able to devote 
significant resources to either of those studies in the near future. The staff thus 
recommends referring the technical suggestions relating to Sections 398 and 
                                                
 3. Id. 
 4. See, e.g., 108 Stat. 1373-1378.  
 5. See Exhibit pp. 2-4. 
 6. See Civil Procedure: Technical Corrections, 30 Cal. L. Revision Comm’n Reports 479, 486 n. 11 
(2000); Tentative Recommendation on Civil Procedure: Technical Corrections (Oct. 2000), pp. 11-12; 
Memorandum 2001-4, p.7; Memorandum 2000-72, Attachment pp. 10-11.  
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399 to the Office of Legislative Counsel, for possible inclusion in the 2014 bill 
on maintenance of the codes. 

NEW COMMENTS FROM MICHAEL MILLMAN 

Mr. Millman sent several additional comments after Memorandum 2013-54 
was released.7 In his comments, Mr. Millman reiterates his concerns about a 
“judicial Courtroom crisis in Los Angeles” and provides further detail about this 
issue. Mr. Millman clarifies that his proposed pilot is only intended to permit an 
uncontested eviction case “where the only issue is non-payment of rent” to 
proceed in small claims.8 In addition, Mr. Millman indicates that his suggestion 
to increase the jurisdictional limit of small claims is intended to apply to all cases, 
not just eviction matters.9 

COMMENTS OF LINDSAY NICHOLS ON BEHALF OF 
 THE LAW CENTER TO PREVENT GUN VIOLENCE 

Memorandum 2013-54 discusses a suggestion from attorney C.D. Michel (on 
behalf of the National Rifle Association and some of his other clients) concerning 
Penal Code Section 32390 and the circumstances under which a large-capacity 
magazine may be treated as a nuisance. For a number of reasons, the staff 
advised against pursuing his suggestion.10 

Lindsay Nichols of the Law Center to Prevent Gun Violence urges the 
Commission to follow the staff’s recommendation on this matter.11 She explains 
her organization’s position in detail.12 

NEW COMMENTS FROM BEVERLY PELLEGRINI 

Ms. Pellegrini sent an additional comment in response to the discussion of her 
suggestions in Memorandum 2013-54.13 In that comment, Ms. Pellegrini provides 
suggestions of different data that could provide evidence of abusive litigation in 
probate courts (e.g., “the number of trust cases in Probate Court that never reach 
the Appellate Court”). In addition, she clarifies that the concern she originally 
                                                
 7. Exhibit pp. 5, 6. 
 8. Exhibit p. 5. 
 9. Exhibit p. 8. 
 10. See Memorandum 2013-54, pp. 41-51. 
 11. Exhibit p. 9. 
 12. Id. at 9-10. 
 13. Exhibit p. 11. 
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raised “specifically excluded cases where there is fraud or misuse of trust assets 
on the part of the trustee.” She suggests that “[i]n cases where truth is not easily 
discernible on the surface, bonds should be required of the petitioner” to 
 “prevent … meritless litigation from diminishing” the trust’s funds. Finally, Ms. 
Pellegrini reiterates her concern that “[l]itigation harms families.” 

Respectfully submitted, 

Kristin Burford 
Staff Counsel 

Barbara Gaal 
Chief Deputy Counsel 

Brian Hebert 
Executive Director 
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EMAIL FROM MICHAEL MILLMAN 
(12/10/13) 

Thank you:  My office obtain your excellent Report and Material.  Now, I feel that The 
Consumer Attorneys will support an increase of the Small Claims Court to $ 15,000 
because the increase to $ 10,000 has not caused any Problem with Parties/Attorneys and 
the Courts.  Small Auto Accident Case in Small Claims Court can be handled in less 10 
Minutes.  

The Shriver Project has caused many small Eviction case to be set on Jury Trial Calendar 
which means a delay of 4 /5 Months in order to find a Available Court Room;  The 
Apartment Owners can not wait and have been making Large Settlements:  Now, These 
small Eviction Case should not be able to get Jury Trial selections:    Never:   Exhorts ion 
has been used by the Shriver Project Attorneys ?   I feel that the Meeting of your Group 
should have been in Los Angeles :    Please arrange to copy this Note and provide your 
Members:     Thanks   Call me  310  477 1201  
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EMAIL FROM BEVERLY PELLEGRINI 
(12/5/13) 

Dear Ms. Buford: 
Thank you for your response to my inquiry. 
I believe that there is much widespread abuse of the probate courts regarding 

litigation, but it is generally under the radar. 
This can be seen in the number of published and unpublished decisions issued from 

the Appellate Court.  Evidence can also be attained by investigating the number of trust 
cases in Probate Court that never reach the Appellate Court.  Another avenue of 
investigation can be seen by the number of attorneys endeavoring in trust litigation. 

The issue that I raised was specifically excluded cases where there is fraud or misuse 
of trust assets on the part of the trustee.  In these cases, I am in agreement that beneficiary 
rights should be protected.  But when the fraud, malicious intent, and meritless action is 
being brought by a contingent remainder with no evidence or possible proof and no 
discoverable evidence that will support such malicious allegations and when the trust 
document does not support the allegations contained in the contingent remainder's 
petition, allowing these cases to go forward on the basis of a presumption that the 
allegations are true, is clearly wrong and is an abuse of the Courts.  Court that allow these 
actions to proceed are participating in the wrongdoing and should be held accountable. 

In cases where truth is not easily discernible on the surface, bonds should be required 
of the petitioner.  If the action has merit, the petitioner will have his bond returned to 
him.  If the action is without merit, however, the posting of bond will prevent the 
meritless litigation from diminishing the trustee-beneficiary's funds and will prevent the 
loss of funds for future beneficiaries who are not parties to the action. 

Litigation harms families.  It cannot be public policy to destroy families in the interest 
of contingent remainders who receive no present income or principal from the trust and 
depending on the financial circumstances,  may never receive any gift from the trust even 
without any wrongdoing.  I believe that trust disputes among family members can be 
solved within the family.  It may take time, but it would seem more helpful to sustaining 
the family even if it were to take a year for the family to solve its problems.  In well-
documented cases, it often takes more than one year or two to solve the problem in 
Courts.  

Sincerely, 

B. Pellegrini 
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