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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N    S T A F F  M E M O R A N D U M  

Study H-855 February 5, 2013 

First Supplement to Memorandum 2013-6 

Common Interest Development: Statutory Clarification and Simplification of 
CID Law (Civil Code Section 4205) 

The Commission has received a letter from Art Bullock, commenting on the 
discussion of Civil Code Section 4205 in Memorandum 2013-6. His letter is 
attached to this supplement as an Exhibit. 

Except as otherwise indicated, all statutory references in this memorandum 
are to the Civil Code. 

Statutory Definition of “Conflict” 

Memorandum 2013-6 discusses a suggestion by Mr. Bullock that Section 4205 
use the term “conflict” and define it. He believes that the term “conflict” has a 
well-settled legal meaning: a “conflict” between two authorities exists if there is 
“an absence of any known harmonizing interpretation.” Exhibit pp. 1-2, 4.  

The staff acknowledged that the term “conflict” has been used in that way 
when courts are interpreting authorities of equal dignity (e.g., conflicting statute 
provisions) but that the term “conflict” has been given a broader meaning when 
addressing issues of supremacy (e.g., the supremacy of general law over city or 
county ordinances). For example, in the supremacy context, a “conflict” may 
exist where the superior authority has impliedly preempted the field. See 
Memorandum 2013-6, p. 6. In such a case, it is irrelevant whether the superior 
and inferior authorities can be “harmonized.” 

Section 4205 is not intended as a tool for reconciling conflicts between 
authorities of equal dignity. It provides guidance on supremacy. For that reason, 
the staff recommended against codifying a meaning of “conflict” that is based on 
the rule for construing conflicting statutes. To do so could unduly narrow the 
concept, precluding broader meanings that might be apt when addressing 
supremacy issues. 
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Mr. Bullock now writes to dispute the staff’s analysis. He asserts that his 
understanding of the term “conflict” applies even in cases of supremacy. He 
further suggests that preemption never arises if an inferior authority can be 
harmonized with a superior. (“Harmonizing must be done first. If successful, 
there is no preemption.” See Exhibit p. 1.) 

The staff has reviewed the authorities offered by Mr. Bullock in support of his 
views and has reached a different conclusion. While he does offer examples 
where successful harmonization avoided the preemption of inferior authority, 
that does not mean that this will always be the case.  

For example, one case cited by Mr. Bullock,  Johnson v. City and County of San 
Francisco, 137 Cal. App. 4th 7, 40 Cal. Rptr. 3d 8 (2006), in addressing whether a 
local ordinance was preempted by general law, explained that  

The first step in a preemption analysis is to determine whether 
the local regulation explicitly conflicts with any provision of state 
law. If the local legislation does not expressly contradict or 
duplicate state law, its validity must be evaluated under implied 
preemption principles. In determining whether the Legislature has 
preempted by implication to the exclusion of local regulation we 
must look to the whole purpose and scope of the legislative 
scheme.  

Johnson, supra at 13 (citation omitted). In other words, in a scenario involving 
reconciliation of unequal authority, it is only the first step to determine whether 
the language of a local ordinance can be harmonized with a provision of state 
law. However, even when such a harmonious interpretation is possible, the inferior 
authority will still be superseded by the superior authority, if a court were to find 
that the inferior authority has been impliedly preempted by the superior authority 
(based on examination of the purpose and scope of that authority). Mr. Bullock’s 
proposed definition of “conflict” would foreclose that second step. 

Similarly, in a case cited in one of the cases upon which Mr. Bullock relies, the 
Supreme Court explained that “federal regulation of an area of commerce may 
preempt state actions upon the same subject matter if (1) there is an apparent 
congressional intent to blanket the field, (2) the federal and state schemes directly 
conflict, or (3) any state intervention would burden or frustrate the full purposes 
and objectives of Congress.” Greater Westchester Homeowners Assoc. v. City of Los 
Angeles, 26 Cal. 3d 86, 93; 603 P.2d 1329; 160 Cal. Rptr. 733 (1979) (emphasis 
added). Again, the “absence of a harmonious interpretation” appears to be only 
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one of three separate and sufficient bases for finding that inferior authority is 
preempted by superior authority. 

The staff still believes that Mr. Bullock’s proposed definition of “conflict” 
would unduly narrow the concept, foreclosing the possibility that an 
association’s governing documents might be in “conflict” with law even if there 
is a way that the governing documents and the law might be harmonized. The 
most likely scenario would be one in which the Legislature impliedly intended to 
preempt the field. There may be other scenarios that are less obvious or that 
might develop in the future. Those possibilities should not be foreclosed. 

Other Substantive Issues 

As discussed below, Mr. Bullock also renews his suggestions on some other 
related points. 

Governing Documents Addressed in Section 4205 

Section 4205 provides guidance on the relative authority of the law and the 
most common types of CID governing documents. Mr. Bullock renews his 
proposal that Section 4205 be expanded to include other types of governing 
documents. In particular, he believes that Section 4205 should address the 
relative authority of a CID’s “covenants, conditions, and restrictions” 
(“CC&Rs”). See Exhibit p. 2.  

In fact, Section 4205 already addresses most CC&Rs, because it addresses the 
authority of the association’s “declaration.”  

Since 1986, all declarations are required to include the “the restrictions on the 
use or enjoyment of any portion of the common interest development that are 
intended to be enforceable equitable servitudes.” Section 1353. Mr. Bullock’s 
response is that pre-1986 declarations were not required to contain CC&Rs.  

In fact, between 1963 and 1986, the Condominium Act required the 
recordation of a “declaration of restrictions” before the conveyance of the first 
unit. See former Section 1355; 1963 Cal. Stat. ch. 860 § 3. So it does appear that the 
longstanding practice is to record CC&Rs in the body of a document known as a 
“declaration” or “declaration of restrictions.” 

That is not surprising, because it has long been the case that a covenant (along 
with a detailed property description) must be recorded if the covenant is to “run 
with the land.” Section 1468. A declaration is a convenient means of recording 
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the required information. See also Section 1354 (“covenants and restrictions in the 
declaration shall be enforceable equitable servitudes”) (emphasis added). 

While it is possible that a declaration will not contain CC&Rs, the staff is 
confident that most declarations do contain the CC&Rs. Therefore, Section 4205 
does address the most common types of governing documents, as intended. If 
the Commission wishes to revisit the scope of Section 4205 (and other provisions 
of the Davis-Stirling Act) to provide greater uniformity in provisions that 
address specific types of governing documents, it should do so as part of a 
separate study. The issues are too significant to be rushed.  

Terminological Consistency in Davis-Stirling Act 

Mr. Bullock also renews his request that the terminology used in Section 4205 
and other sections of the Davis-Stirling Act be revised to achieve greater 
consistency throughout the act. Exhibit pp. 2-3. 

Again, this might be an appropriate topic for a separate study, but should not 
be done in a hurried fashion, as part of the current “clean-up legislation” study.  

Respectfully submitted, 

Steve Cohen 
Staff Counsel 
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