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Memorandum 2010-40 

2010 Legislative Program: Status of Bills 

The staff is pleased to report a successful conclusion to the Commission’s 
2010 legislative program. All of the Commission-recommended bills considered 
by the Legislature in 2010 have been enacted. The attached table summarizes the 
status of the Commission’s 2010 legislative program. 

This memorandum also provides a brief discussion of two bills of interest to 
the Commission. 

AB 1723 (LIEU & EMMERSON) — HEARSAY 

At the request of the Legislature a few years ago, the Commission prepared a 
report on Miscellaneous Hearsay Exceptions: Forfeiture by Wrongdoing, 37 Cal. L. 
Revision Comm’n Reports 443 (2007). The Commission submitted the report in 
compliance with a legislative deadline of March 1, 2008. In the report, the 
Commission recommended that the Legislature await guidance from the United 
States Supreme Court before taking any action on forfeiture by wrongdoing as an 
exception to the hearsay rule. At the time, a major case on forfeiture by 
wrongdoing under the Confrontation Clause (U.S. Const. amend. VI) was 
pending before the United States Supreme Court. The Commission also 
recommended that California’s provision on unavailability (Evid. Code § 240) be 
amended to expressly recognize that a witness is unavailable if the witness 
refuses to testify on a subject, despite a court order to do so. The Commission did 
not take steps to obtain enactment of this amendment. 

In June 2008, the United States Supreme Court decided the pending case on 
forfeiture by wrongdoing under the Confrontation Clause. The Court concluded 
that the constitutional right of confrontation is forfeited only when a defendant 
intentionally silences a witness; it is not enough to show that the defendant 
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engaged in wrongdoing that caused the witness to be unavailable. Giles v. 
California, 554 U.S. 353 (2008). 

This year, Assembly Members Lieu and Emmerson introduced a bill (AB 
1723) that addressed both of the topics discussed in the Commission’s report. 
The bill was amended repeatedly in the legislative process, and the policy 
committee analyses referred extensively to the Commission’s report. See 
Assembly Committee on Judiciary Analysis of AB 1723 (April 13, 2010), pp. 13-
14; see also Senate Committee on Public Safety Analysis of AB 1723 (June 29, 
2010). The bill eventually passed the Legislature and was approved by the 
Governor. See 2010 Cal. Stat. ch. 537. 

As enacted, the measure amends Evidence Code Section 240 to expressly 
recognize that a witness is unavailable if the witness refuses to testify on a 
subject, despite “having been found in contempt for refusal to testify.” This is 
similar in spirit to the amendment recommended in the Commission’s report, 
which focused on whether a witness refused to testify “despite a court order to 
do so.” 

As enacted, the measure also adds a forfeiture-by-wrongdoing exception to 
California’s hearsay rule: 

Evid. Code § 1390. Forfeiture by wrongdoing 
1390. (a) Evidence of a statement is not made inadmissible by 

the hearsay rule if the statement is offered against a party that has 
engaged or aided and abetted in the wrongdoing that was intended 
to, and did, procure the unavailability of the declarant as a witness. 

(b)(1) The party seeking to introduce a statement pursuant to 
subdivision (a) shall establish, by a preponderance of the evidence, 
that the elements of subdivision (a) have been met at a foundational 
hearing. 

(2) The hearsay evidence that is the subject of the foundational 
hearing is admissible at the foundational hearing. However, a 
finding that the elements of subdivision (a) have been met shall not 
be based solely on the unconfronted hearsay statement of the 
unavailable declarant, and shall be supported by independent 
corroborative evidence. 

 (3) The foundational hearing shall be conducted outside the 
presence of the jury. However, if the hearing is conducted after a 
jury trial has begun, the judge presiding at the hearing may 
consider evidence already presented to the jury in deciding 
whether the elements of subdivision (a) have been met. 

(4) In deciding whether or not to admit the statement, the judge 
may take into account whether it is trustworthy and reliable. 

(c) This section shall apply to any civil, criminal, or juvenile case 
or proceeding initiated or pending as of January 1, 2011. 
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(d) This section shall remain in effect only until January 1, 2016, 
and as of that date is repealed, unless a later enacted statute, that is 
enacted before January 1, 2016, deletes or extends that date. If this 
section is repealed, the fact that it is repealed should it occur, shall 
not be deemed to give rise to any ground for an appeal or a 
postverdict challenge based on its use in a criminal or juvenile case 
or proceeding before January 1, 2016. 

This new exception is broader than a previously-enacted, somewhat similar 
exception (Evid. Code § 1350). But it is narrower than what the authors originally 
sought and actually desired. See AB 1723 (Lieu & Emmerson), as introduced; 
Letter from Asm. Lieu to E. Dotson Wilson (Aug. 17, 2010), published in Asm. J. 
(Sept. 1, 2010), pp. 6987-88. The new exception is also much narrower than what 
was proposed in an earlier bill that led the Legislature to require the Commission 
to conduct its study. See AB 268 (Calderon), as amended May 3, 2007. 

By its terms, the new exception will sunset on January 1, 2016, unless the 
sunset date is deleted or extended before then. It is thus likely that the 
Legislature will revisit this topic in the next few years. 

For now, no Commission action is required. In the Commission’s next annual 
report, however, it would be appropriate to refer to the enactment of AB 1723 in 
reporting the fate of the Commission’s recommendation on Miscellaneous Hearsay 
Exceptions: Forfeiture by Wrongdoing. That could be done by revising the current 
entry as follows: “No legislation introduced. But see 2010 Cal. Stat. ch. 537, 
enacting a similar amendment of Evid. C. § 240.” 

AB 2284 (EVANS) — EXPEDITED JURY TRIALS ACT 

After unification of the municipal and superior courts, the Legislature 
directed the Commission and the Judicial Council to jointly reexamine 
California’s three-track system of civil litigation, in which different procedural 
rules apply to small claims cases, limited civil cases, and unlimited civil cases. 
See Gov’t Code § 70219; Trial Court Unification: Revision of Codes, 28 Cal. L. 
Revision Comm’n Reports 51 (1988). In compliance with this directive, the Law 
Revision Commission and the Judicial Council conducted a joint study of the 
jurisdictional limits for small claims and limited civil cases. The study explored 
the possibility of increasing the jurisdictional limits and thereby improving 
access to justice in cases involving relatively small amounts of money. The study 
was tabled in February 2004, because there did not seem to be much likelihood of 
reaching a consensus among stakeholders on increasing the jurisdictional limits. 
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Since then, the jurisdictional limit for a small claims case has been increased 
for certain types of cases. The Judicial Council also led an effort to improve the 
quality of decisionmaking by temporary judges, which had been identified as an 
area of concern in the joint study of jurisdictional limits. 

Most recently, the Judicial Council took another step that is primarily 
intended to improve access to justice in cases involving relatively small amounts 
of money. The Judicial Council established a working group on small civil cases, 
which was chaired by Judge Mary Thornton House (Los Angeles Superior 
Court), who also led the Judicial Council’s work on jurisdictional limits. The new 
working group included a broad spectrum of the legal community: leaders from 
the plaintiffs’ bar, the defense bar, the insurance industry, the court system, legal 
services groups, and other organizations. In addition to the working group 
members, several people were invited to participate as liaisons to certain groups. 
The Commission’s Chief Deputy Counsel was honored to participate as liaison 
for the Law Revision Commission. 

The working group explored the concept of an expedited jury trial (“EJT”), 
which has been used successfully in New York and South Carolina. Upon 
determining that the concept might be worth pursuing in California, the working 
group developed a proposal to implement the concept, which was later 
incorporated into legislation and proposed court rules. The legislation has now 
been enacted as AB 2284, which was authored by Assembly Member Evans (the 
Commission’s current Assembly Member). See 2010 Cal. Stat. ch. 673. A news 
article describing the reform is attached as Exhibit pages 1-4. This is an exciting 
new development, which may be a big leap forward in ensuring access to justice 
in small civil cases. The Judicial Council and others are now publicizing the 
reform, because EJTs are purely voluntary and the reform will not be meaningful 
unless it is widely used. It will be interesting to watch how this new concept 
works in California. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 

Brian Hebert 
Executive Secretary 
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