CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study H-855 July 20, 2010

Memorandum 2010-36

Common Interest Development: Statutory Clarification and Simplification of
CID Law (Comments on Tentative Recommendation)

For several years, the Commission has been studying various aspects of the
law governing common interest developments (“CIDs”).

A CID is a real property development in which ownership of a “separate
interest” (e.g., a separate lot or unit) is coupled with an interest in “common
area” property (e.g., the lobby, common walls, and roof in a condominium
building).

A CID must have a homeowners association, which exists to maintain the
common area property and enforce any use restrictions that are set out in the
CID’s declaration (often referred to as the development’s “conditions, covenants,
and restrictions,” or “CC&Rs”). The association has the power to collect
assessments from the separate interest owners, as needed to fulfill its obligations.

CIDs are governed by the Davis-Stirling Common Interest Development Act
(“Davis-Stirling Act”). See Civ. Code §§ 1350-1378. A homeowners association is
also governed by applicable provisions of the Corporations Code (typically the
Nonprofit Mutual Benefit Corporation Law).

The Commission is currently nearing completion of a proposal to recodify the
Davis-Stirling Act, in order to improve the Act’s organization, make it easier to
understand and use, and implement noncontroversial substantive
improvements.

The Commission had issued a recommendation on this topic in 2007, which
was introduced as legislation in 2008 (AB 1921 (Saldaiia)). That bill was opposed
by an ad hoc group of attorneys specializing in CID law, which argued in part
that the proposal should be scrutinized by the State Bar Real Property Law
Section (“RPLS”) before moving forward. In response to that opposition, the bill
was withdrawn. The Commission then revised the proposed law to address

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
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some concerns expressed by the attorney group and to provide time for a formal
review by the RPLS.

The revised proposal was completed and circulated as a tentative
recommendation in March 2010.

The Commission has received extensive comment on its tentative
recommendation, including a lengthy submission from a working group of the
RPLS. The Comments are included in the Exhibit as follows:
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e Kazuko K. Artus, San Francisco (6/25/10,7/1/10) «..ueveeennn.. 49, 82
e Tyler P. Berding, Berding & Weil, LLP (4/13/10) . cc.vvvvinivnnnn.. 39
e Oliver Burford, Executive Council of Homeowners (6/30/10) . ........ 81
e Samuel L. Dolnick, LaMesa (4/3/10) v v v et erenneeeeennnnnnenns 38
* Lucille Findlay, Seal Beach (6/22/10) +.vvviiiiiiiiiniiinenn.. 45
e RaviKapoor, Paramount (7/1/10) . e e v iiiiiniiinininnenenn. 85
e Paul].Krug, San Francisco (6/30/10) «vvvvuiirinnininnnnenenn. 73
¢ Duncan R. McPherson, Stockton (3/31/10,6/28/10) v e vveennn.. 1, 65
e David Noble, Seal Beach (6/28/10) v vttt i ittt eeeeeeeennnnenns 63
e Alec Pauluck, San Francisco (6/22/10) v v v ettt ieenneeeeennnnnnenns 46
e George B. Porter, Sun City Roseville (4/27/10) c e evvvviiinnnnnn.. 42
e Marion Russell, Downey (6/10/10) c v v evviiiiniiiiiiniinennennn. 44
¢ Curtis C. Sproul, State Bar Real Property Law Section Working

Group (7/8/10) v v ven ittt ittt it ittt ittt e aeenenenennas 88
¢ Earl “Dick” Preuss, Community Associations Institute, California

Legislative Action Committee (7/15/10) +.veveiinnvinnenen.. 198
¢ Karen D. Conlon, California Association of Community Managers
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Given the volume of comment received, it will take more than a single
meeting to address all of the points that have been raised. For that reason, the
staff is using this memorandum as the vehicle for publication of the comments
that have been received. Analysis and discussion of those comments will be
provided in separate memoranda. Commissioners and interested persons
should retain this memorandum for reference purposes until discussion of the

comments has been completed.

Respectfully submitted,

Brian Hebert
Executive Secretary
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Attorney at Law
509 WEST WEBER AVENUE via e-Mail [bhebert@clrc.ca.gov]
FIFTH FLOOR and via U.S. Mail
STOCKTON, CA 95203 March 3 1’ 2010
Post OFFICE Box 20 .
STOCKTON, CA 95201-3020 Mr. Brian Hebert
(209) 948-8200 Exe.cutlv.e Secretary. . .
(209) 948-4910 Fax California Law Revision Commission
FroM MODESTO 4000 Middlefield Road, Room D-1

R d . .
(209) 577-8200 Palo Alto, California 94303-4739
(209) 577-4910 Fax

Re: Stakeholder Attorney Group Comments and Proposed Revisions to

Chapters 1 and 2 of CLRC Staff Draft of Davis-Stirling Common Interest
Development Act, dated December 2, 2009

Dear Mr. Hebert:

As you are aware I am a part of a group of lawyers who specialize in common interest development
work and in the formation and operation of common interest developments who have been reviewing
the Davis-Stirling Common Interest Development Act (“Act”) revisions as contained in the CLRC
Staff Draft dated December 2, 2009. Pursuant to your suggestion this group has concentrated its work
on the definitions and certain other technical provisions contained in Chapters 1 and 2 of the Draft
relating to the formation of CIDs. The group feels that a number of the definitions have ambiguities
and other problems that have become apparent due to their usage over the last twenty-five years and
that in some cases the definitions have not kept up with the trends and actual usages of common area.

Jeff Wagner has chaired the group and coordinated the meeting and Peter Saputo has acted as the
group’s recorder. Mr. Saputo has prepared a black-lined version of the first 35 pages of the

December 2, 2009 draft Act that shows the proposed additions and deletions proposed by the groups
and in some cases containing notes reflecting the group’s comments. This version is attached to this
letter for the Commission’s consideration. For the most part the proposed changes are self explanatory
but set out in the text as note comments on some of the proposed changes to supplement the black-line
text.

We are hopeful that these suggested changes are helpful to the Commission in cleaning up and

updating the Act.

:
R. McPHERSON

DRM/clm
cc:  Mr. Steve Cohen [scohen@clrc.ca.gov]
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PROPOSED RECODIFICATION OF DAVIS-STIRLING COMMON
INTEREST DEVELOPMENT ACT [REVISED]

i Staff Note. Each of the provisions below has a parenthetical description following the section
number in its heading. The descriptions have the following meanings:

(UNCHANGED). A section with this description would continue existing law almost
verbatim. Minor technical changes might be made to (1) correct a cross-reference to reflect the
new number of the referenced provision, (2) add or modify subdivision or paragraph designators
(e.g., unnumbered paragraphs might be designated as subdivisions), or (3) conform to technical
stylistic conventions (e.g., to avoid use of the word “such” or the phrase “he or she”). If any of
these changes are made, they will be clearly identified in the Comment following the section.

(REVISED). A section with this description will continue existing law verbatim, except as
specifically indicated in the Comment and “Staff Note” that follow the section. Changes made to
a “(REVISED)” section may include the rewording of ambiguous or confusing language or minor
substantive improvements to existing law. Any such changes will be expressly identified.

(NEW). A section with this description will be largely new. A boxed “Staff Note” following
the Comment will explain the purpose of the new section.

DETAILED CONTENTS
PART 5. COMMON INTEREST DEVELOPMENTS .......oitettteeeeeeseeeeeee oo eeeeeee oo 7
CHAPTER 1. GENERAL PROVISIONS ....ooitiuiitttiteeeeeeeeees et e seeeeeeee e seeseses et es e esee s 7
Article 1. Preliminary PrOVISIONS ........eieiierieiiuiiiieeens ettt eeeeese st e eeeeseesees s esoes oo, 7
§ 4000 (UNCHANGED). SHOTE L& ..u.vvvoervevcoeeeeeeceeeeeer e eee e ees s eeeeoes oo 7
§ 4005 (REVISED). Effect Of REAAINES ........vv.iveevieeeeeeeeeee e ee oo oo 7
§ 4010 (NEW). Continuation Of PIiOT LAW ........c.eeeveieeeeeeeeeeeeecee e oo e es oo ees e 7
§ 4015 (UNCHANGED). AppliCation O PAIt........vevveveeceioeereseeeeeeeeeeeeeeeeesee s esee e eese oo 8
§ 4020 (UNCHANGED). Construction of zoning 0rdinance ...........oeveeveeeevveerereeseseeeooees oo 8
§ 4025 (REVISED). Nonresidential deVEIOPIMENT ............c..c.ovveeeeieereereieeeeeeeeeeseeesees oo, 8
§ 4030 (REVISED). Creation of common interest deVelopment .......cocvviieiererieceeece et 9
§ 4035 (NEW). “Delivered to the aSSOCIAtION" .......veeeveeeereeeeeees oo seeee oo e 9
§ 4040 (NEW). INAIVIAUALI TOTICE cvuvevveereie et e e s 10
§ 4045 (NEW). GENEIAl NOTICE .......vveeee et ee e e s e e et 10
§ 4050 (NEW). Time and proof Of AEIVETY .......ceieireevereeeeeeeeeseeee e seseesesees e e eeees e ese oo 11
§ 4060 (NEW). MINIIUIM FONE SIZE «...ouvoveiveieeeeee oot e oo see oo eeeeeee e 11
§ 4065 (NEW). Approved by majority of all MEMDELS ..........coceeereeeereeseeeeeeeeeeereeeessees e essr oo, 12
§ 4070 (NEW). Approved by majority of quorum of Members ..............c..ooo.owweuerermmereeerseereressre, 12
ATtiCle 2. DEFINIHONS .ottt ettt et e e s e e ee st ee e ee e, 12
§ 4075 (REVISED). Application of defiNItions .........occoervroeeeeeecoseeeoeeeeeeee oo eseeeeoeeeoooos 12
§ 4080 (UNCHANGED). “ASSOCIAON 1. .eeeteeeet oo eeeee e s oo e e 12
§ 4085 (NEW). “BOAIA™ ..ottt e se e e s eeese s s, 12
§ 4090 (REVISED). “BOArd MEEHNE " .......ovvvvereeeeeeeeeeeeeereeee e e seee s s s s s eses e 12
§ 4095 (REVISED). “COMINON AIBA™ .....vteeeeeeeeeeeee e eee e eseeeee s eses oo oo 13
§ 4100 (UNCHANGED). “Common interest deVelopmEnt” .............ocoovreeeereeeeerereseeserseesserssssensinnn, 13
§ 4105 (UNCHANGED). “Community apartment ProjeCt” ..........coooowvoreereerseoeseseeeesresreressossessren 13
§ 4110 (UNCHANGED). “Community service organization or similar entity” ...............cc.ccooun.... 13
§ 4120 (REVISED). “Condominitim PLAN" .......co.ovivieeieeeeeeeeecreeeeeesesesee e cese e esesseses e s, 14
§ 4125 (UNCHANGED). “Condominium PIOJECE” ......vuiveeveeeieeeeeeeeeeaeeeseeeseseesereeseseeseseeesesss e 14
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§ 4130 (UNCHANGED). “DECIATANT .....coouivveieeieeceeeee ettt et eete et ereees et ere e 15
§ 4135 (UNCHANGED). “DECIAration” .........cccveceeieieeeeeeoeoeeoeeeeeeseeeeeesesenes s ereesese e eeeeeseseeessenns 15
§ 4140 (INEW). “DIIBCLOI™ ..ot iireirtieietetietiteteseseese et te ettt st eee et et eeee s et eee e e eeaernaees 15
§ 4145 (REVISED). “EXClUSiVE USE COMIMON AIBA” .......vveeeeeeeee e oot eeeeee e v eee s e serses e e esseseneeas 15
§ 4150 (UNCHANGED). “Governing doCUMENTS” ...........c.overioueeeiteeieeeeeeeeeeseeeeeseseeeeseseeesseeeeessens 16
§ 4155 (REVISED). “Managing aZent” .......cccveureviieierecreereseesseesssseiesssseaes s sessssessss e sssesesees 16
§ 4160 (INEW). “IEIMDEI" o.oivioieivieeiee ettt ee st eteseeeee e e sresenaenes 16
§ 4163 (REVISED). “OCCUPANE” ...etvieiiieeieeieceeee ettt e eee et ettt ee ettt ee e s seeeees 17
§ 4165 (REVISED). “Operating rlle” .......ocioiierieiieeies ettt et e es e 17
§ 4170 (INEW). “POISON™ .ottt ettt ettt ee e ettt st et etete e et eren e e e e seeseseeon 17
§ 4175 (REVISED). “Planned deVelopment” ...........cccueeveieeiueieeieieiceeeeeeeeeeeee e 17
§ 4177 (REVISED). “RESEIVE ACCOUNTS” .....oviviviieeieeeieeeeeeeeeeeeeeeeeee e eee s et eteeeeeeeeeeeseneeeeses e eeeeeeeaenn 18
§ 4178 (REVISED). “Reserve account reqUirements” ..........ooveueverereerererieseeeseseeeeesesceeeesenencessieenna, 18
§ 4180 (REVISED). “Rule ChaNgE” ........coiiiriiieieeeeeeeeceee ettt eeenen 19
§ 4185 (UNCHANGED). “Separate iNEIeSt” .........coeieeurrrereeereeeeesceeteteise e seeessieeestsee s s eveesnne 19
§ 4190 (UNCHANGED). “StOCK COOPEIALIVE™ ....v.eveeveeeee ettt 19
CHAPTER 2. GOVERNING DOCUMENTS ......cititititeiiieeeitietesetetereeeeeeeeeteeeeeeeesessessese et eeesnseessesensnseeresseenes 20
Article 1. GENeral PrOVISIONS ...ccoiiiiuiiiiiiiiec ettt s st ea et st eseesetenenesesaneases 20
§ 4200 (NEW). Document QULNOIILY .....ceovuiirieiee ettt s en e e 20
§ 4205 (REVISED). Record notice of agent to receive PAYMENLS .......c.cvvveverereereeeeeieeceseeie e 20
§ 4215 (UNCHANGED). Liberal construction of INStrUMENTS ........oveveveveeereerereseeoeereeeeeseeeeesens 21
§ 4220 (UNCHANGED). BOUNdaries Of UNIS ..........oviveiiieiieeteeeee e eseeeeeeeeneeees et eeeeeee e ees s 21
§ 4225 (REVISED). Deletion of unlawful restrictive COVENANTS ........ooveveveeeeeeeeereeeeereeesereecererenn 21
§ 4230 (REVISED). Deletion of declarant provisions in governing doCuments .............cc..cooo.vvvenv. 22
§ 4235 (NEW). Correction of Statutory Cross-referenCe............ooevevierivireieeireeeeieeeeeee e eeeresenesveeens 23
ATrticle 2. DECIATALION ...c.eiueeeereieeteiieie ettt ettt ettt ettt ettt es et et et ene et ee et e 24
§ 4250 (REVISED). Content of deClaration ...........o.cceuevveuiiiiiee ettt eeee s eees e e s 24
§ 4255 (REVISED). Special AISCIOSUIES ........cieuieeiieeieesicieeeeet ettt et en s eree e renereens 24
§ 4260 (REVISED). Amendment authorized ............cocovoviveviiieeee it e 25
§ 4265 (REVISED). Amendment to extend term of declaration authorized.........oooeeveeveveevereeenann. 25
§ 4270 (REVISED). Amendment PrOCEAUIE ........ovuveiviverereeceeeiieeesee ettt eeess e 26
§ 4275 (REVISED). Judicial authorization of amendment ...........cocueveieieeeeeeee oo 27
Article 3. Articles of INCOIPOTAtION.........c.ciuiieriiriiiiinree ettt 29
§ 4280 (UNCHANGED). Content 0f artiCIeS........c.oovveviviviiieeeeiieeceececeeeee e ee et se st enene e 29
Article 4. CondominiUum PIAN ...co.vcviiriiiieiiceeecee ettt eeeaes 29
§ 4290 (REVISED). Recordation of condominium plan ..........ccccvveeeieieiveiiececveeneeieceee e, 29
§ 4295 (REVISED). Amendment or revocation of condominium plan............ccceveveveriererineeerevenns 30
Article 5. OPerating RUIES .........ccvieiriiiieiiciciiiet sttt b e b s e 30
§ 4350 (UNCHANGED). Requirements for validity and enforceability ...........c.cocooevvvverrevivreneninnee. 30
§ 4355 (UNCHANGED). Application of rulemaking procedures.............ccceeuriereresiovernnenne s, 30
§ 4360 (UNCHANGED). Approval of rule change by board ...........cccoeeiiveveiriiveiicieeeeee s 31
§ 4365 (REVISED). Reversal of rule change by members ...........cccocovevveeeeereeeeeeeeeeeeees s, 32

§ 4370 (UNCHANGED). Applicability of article to changes commenced before and after
JaNUATY 1, 2004 ..c.ooiieiieeieecece ettt et 33
CHAPTER 3. OWNERSHIP AND TRANSFER OF INTERESTS ......oititieieteeeeeeeeeee e eeeeeeeeesereeee v enones 33
Article 1. Ownership Rights and INEErEStS.......oeveeieiririnieiriieeece ettt e 33
§ 4500 (UNCHANGED). Ownership of COMMON Ar€a .........cccocevoveveiereeiees e, 33
§ 4505 (UNCHANGED). Appurtenant rights and easements .........cococoerieieenieiireerensnenne o, 33
§ 4510 (REVISED). Access to separate interest PrOPETLY .......ceiueerrerrireerieieieresesesnssesensesensssenienins 34
Article 2. TransSfer DISCIOSUIE .......cciiiiiiciiecteeetieee ettt ettt st sen sttt etes e 34
§ 4525 (REVISED). Disclosure to prospective PUIChaSer . ......ccceieverievereireiiesieisrseeiee s e, 34
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§ 4530 (UNCHANGED). Information to be provided by association..............cc.cc.evevverrevivenrererniennn. 36
§ 4535 (UNCHANGED). Related reqUIremEnts ........o.cueevevreerieeeeieeeeeeeereeeeeseseesseseesesesseeeseseeneeeeens 36
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§ 4625 (UNCHANGED). Community apartment ProOJECt ........umrvrresreeverecersconsseseressessesensessenesssssines 40
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Article 2. Modification of Separate INTEIeSt..........viverriirereneeniine ettt 46
§ 4760 (REVISED). Improvements to SEPArate MLErESt.......vurieviveerereriereressereeesieeeresesesensesesseeneenns 46
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Article 3. MAINIENANCE ...o.ooviieeeieieieiiieietce ettt ettt st es et se st e aee s s st eeets e st esesesn e eeeseenaneas 48
§ 4775 (UNCHANGED). Maintenance responsibility generally.........ccccocveerieeiiriiieisiiceerniens 48
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PART 5. COMMON INTEREST DEVELOPMENTS

CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 4000 (UNCHANGED). Short title

4000. This part shall be known and may be cited as the Davis-Stirling Common
Interest Development Act.

Comment. Section 4000 continues former Section 1350 without change.

§ 4005 (REVISED). Effect of headings
4005. Division, part, title, chapter, article, and section headings do not in any
manner affect the scope, meaning, or intent of this part.

Comment. Section 4005 continues former Section 1350.5 without change, except that “article”
has been added to the list of headings and the last word of the sentence is replaced with “part.”

Section 4005 is a standard provision found in many codes. See, e.g., Bvid. Code § 5; Fam.
Code § 5; Prob. Code § 4.

1 Staff Note. Proposed Section 4005 would add “article” to the list of headings in existing
Section 1350.5. The omission of articles from that list appears to have been inadvertent.

§ 4010 (NEW). Continuation of prior law |any governing document,

4010. (a) A provision of this part, insofar as it is substantially the same as a
previously existing provision relating to \the same subject matter, shall be
construed as a restatement and continuation thereof and not as a new enactment,
and a reference in a statute to the provision of this part shall be deemed to include
a reference to the previously existing provision ugless a contrary intent appears.

(b) A reference in the—geverning—deocuments\to a former provision that is
restated and continued in this part, is deemed to include a reference to the
provision of this part that restates and continues the former provision.

Comment. Section 4010 is new. Subdivision (a) is a standard provision found in many codes.
See, e.g., Bus. & Prof. Code § 2; Corp. Code § 2; Fam. Code § 2; Prob. Code § 2(a); Veh. Code §
2. See also Gov’t Code §§ 9604 (construction of restatements and continuations), 9605
(construction of amended statutory provision). The last clause of subdivision (a) makes clear that
a statutory reference to a provision within this part includes a reference to the former law from
which it is drawn. Cf. Gov’t Code § 9604 (reference to previously existing provision deemed
reference to restatement or continuation).

Subdivision (b) adapts the general principle of subdivision (a) to a statutory reference in an
association’s governing documents.

1 Staff Note. This is a standard transitional provision. It clarifies that a new provision that
restates the substance of a former provision is to be treated as a continuation of that former
provision, and not as a new enactment. Thus, a reference to the former provision in a court
opinion is to be treated as a reference to the provision that continues the former provision.

EX 8
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Subdivision (b) would expressly extend that principle to references in an association’s
governing documents.

§ 4015 (UNCHANGED). Application of part [real property]  [that does not contain]

4015. Nothing in this part may be construed to apply to g,\/development seherein /
there-does-not-exist-a common area as defined in Section 4095. This section is

declaratory of existing law. |[Please consider deleting the last sentence. Is it needed at this time?] |

Comment. Section 4015 continues former Section 1374 without change, except that the term
“title” is replaced with “part” and a cross-reference is updated to reflect the new location of the
referenced provision.

§ 4020 (UNCHANGED). Construction of zoning ordinance
4020. Unless a contrary intent is clearly expressed, a local zoning ordinance is
construed to treat like structures, lots, parcels, areas, or spaces in like manner
regardless of whether the common interest development is a community apartment
project, condominium project, planned development, or stock cooperative.
Comment. Section 4020 continues former Section 1372 without change.

§ 4025 (REVISED). Nonresidential development

4025. (a) The following provisions do not apply to a common interest
development that is limited to industrial or commercial uses by zoning or by a
declaration of covenants, conditions, and restrictions that has been recorded in the
official records of each county in which the common interest development is
located:

(1) Section 4275.

(2) Article 5 (commencing with Section 4350) of Chapter 2.

(3) Article 2 (commencing with Section 4525), and Article 3 (commencing with
Section 4575), of Chapter 3.

(4) Section 4600.

(5) Section 4765.

(6) Sections 5300, 5305, 5565, and 5810, and paragraph (7) of subdivision (a) of
Section 5310.

(7) Sections 5500 through 5560, inclusive.

(8) Subdivision (b) of Section 5600.

(9) Subdivision (b) of Section 5605.

(b) The Legislature finds that the provisions listed in subdivision (a) are
appropriate to protect purchasers in residential common interest developments,
however, the provisions may not be necessary to protect purchasers in commercial
or industrial developments since the application of those provisions could result in
unnecessary burdens and costs for these types of developments.

Comment. Section 4025 continues former Section 1373 without change, with the following
exceptions: (1) Former Section 1373(a)(3) is superfluous and is not continued. (2) Cross-
references are updated to reflect the new location of the referenced provisions. (3) Subdivision
(a)(4) is added to continue the substance of former Section 1363.07(a)(3)(F). (4) Subdivision

EX9
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[The group was concerned whether there is ambiguity as fo whether fee tifle was needed to trigger this provision and is
suggesting that the provision make it clear that conveyance of a security interest itself will not trigger creation of a CID.]

(a)(9) refers only to Section 5605(b). Tt does not refer to the emergency exception provisions of
Section 5610, which were also part of former Section 1366(b).

N —

iz Staff Note. (1) Existing Section 1373(a)(3) exempts a nonresidential CID from the
requirements of Section 1363(b). The proposed law would not continue Section 1363(b), which
requires that an association comply with Sections 1365 and 1368. Section 1363(b) is unnecessary,
because Sections 1365 and 1368 apply to an association by their own terms. For that reason,
Section 1363(b) would not be continued in the proposed law. Therefore, it would not be
necessary to continue Section 1373(a)(3).

9 (2) Proposed Section 4025(a)(4) continues the substance of existing Section 1363.07(a)(3)(F),
10 | which exempts nonresidential CIDs from special rules for approving a grant of exclusive use
11 common area.

12 (3) Proposed Section 4025(a)(9) continues only part of the substance of existing Section
13 1373(2)(6). 1t would exempt a nonresidential CID from the member approval requirement of
14 | Section 1366(b), but would not exempt a nonresidential CID from the emergency exception
15 | provided in Section 1366(b).

16 That emergency exception also applies to the member approval requirement of Section
17 | 1366(a). For that reason, it should continue to apply to a nonresidential CID. That is the approach
18 taken in Section 4025(a)(9). The Commission invites comment on whether that substantive
19 | change would cause any problems.

0NN bW

20 § 4030 (REVISED). Creation of common interest development

—21+———4030. (a) This title applies and a common interest development is created
22 whenever a separate interest coupled with an interest in the common area or
23 membership in the association is, or has been, conveye %provided all of the
24  following are recorded:

) (excluding the conveyance of
25 (1) A declaration. a security interest)
26 (2) A condominium plan, if any exists.
27 (3) A final map or parcel map, if Division 2 (commencing with Section 66410)

28  of Title 7 of the Government Code requires the recording of either a final map or
29  parcel map for the common interest development.

30 (b) Notwithstanding subdivision (a), this part governs a stock cooperative that\

31  has-netrecerded a declaration. [is not governed by|
32 Comment. Subdivision (a) of Section 4030 continues former Section 1352 without change.

33 Subdivision (b) is new. It reflects the fact that some stock cooperatives are created without a

34 recorded declaration.

35 | = Staff Note. Proposed Section 4030(b) is new. It preserves the application of the Davis-
36 | Stirling Act to a stock cooperative in the fairly common circumstance where a cooperative lacks a
37 | recorded declaration.

38 § 4035 (NEW). “Delivered to the association”

39 4035. If a provision of this part requires that a document be “delivered to the
40  association,” the document shall be delivered by first-class mail, postage prepaid,
41 or by certified mail, to the person designated in the annual policy statement,
42 prepared pursuant to Section 5310, to receive documents on behalf of the
43 association. If no person has been designated to receive documents, the document
44 shall be delivered to the president or secretary of the association.

} [If we are going to write a new provision on delivery, why not permit (a) personal delivery and (b) electronic delivery?] }

-9~ EX 10



[Section 20 is unduly complex as it provides that no notice is valid unless it also satisfies the Electronic
Signatures in Global and National Commerce Act (15 U.S.C. Sec. 7001(c)(1)). No HOA will be able to
use electronic delivery without hiring a lawyer to decipher Section 7001. This is a step backwards.]

1
2 association.

Comment. Section 4035 is new. It provides a standard rule for delivery of a documenty/

4 communication with the association.

3 | = Staff Note. Proposed Section 4035 is new. It would provide a clear rule/fox/official

§ 4040 (NEW). Individual notice
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10 shown on the books of the association or othgrfvise provided by the member.

11 (2) E-mail, facsimile, or other electropiC means, if the recipient has agreed to
12 that method of delivery. btained—bythe—association—shall-be
13 consistent-with-the-condition sent-described-in-Section
14 20-ofthe Corporations-Code-

15 (b) A member may request iri writing that a notice to that member be sent to up

16  to two different addresses.

17 (c) For the purposes of this section, an unrecorded provision of the governing
18 documents providing for a particular method of delivery does not constitute

19  agreement by a member to that method of delivery.

20 Comment. Section 4040 is new. It s
21  individual member, as distinguished fro

cifies acceptable methods for delivery of a notice to an
a notice that is to be delivered to every member. See

22 Section 4045 (general notice). The methods listed in subdivision (a) are drawn from former

23 Section 1350.7(b)(2)-(3).

24 Subdivision (b) generalizes the substan¢e of former Sections 1365.1(c) and 1367.1(k) without

25  substantive change.
26 Subdivision (c) continues former Secti

1350.7(d). It precludes use of electronic delivery

27 methods when the recipient has not conserted to use of those methods or has withdrawn such

28 consent.

30 | substance of existing Section 1350.7.

29 | = Staff Note. Proposed Section 4040 is nﬁw. It is drawn from and generalizes much of the

31 § 4045 (NEW). General notice

32 4045. (a) If a provision of this part\requires “general delivery” or “general

33 notice,” the notice shall be provided by ohe or more of the following methods:

34 (1) Any method provided for delivery of an individual notice (Section 4040).

35 (2) Inclusion in a billing statement,
36 delivered by one of the methods provided in this section.

ewsletter, or other document that is

37 (3) Posting in a location that is accessibile to all members, if the location has

38 been designated for the posting of general
39 policy statement, prepared pursuant to Section 5310.

tices by the association in the annual

40 (4) Publication in a periodical that is cir¢ulated primarily to members of the

41  association.

EX 11

[This provision is ambiguous in that it seems to suggest that if a method of delivery is set out in the

declaration or other recorded governing document that it may constitute a binding method of delivery to
the members. However this seems inconsistent with the requirements of (a)(2) which contain restrictions

on electronic notice.]
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1 (5) If the association broadcasts television programming for the purpose of
2 distributing information on association business to its members, by inclusion in the
3 programming. Imakes a written request |

4 (b) Notwithstanding subdivision (a), if a member 0 receive general
5 notices by individual delivery, all general notices to that member shall be
6  delivered pursuant to Section 4040. The option provided in this subdivision shall
7 be described in the annual policy statement, prepared pursuant to Section 5310.

8 Comment. Section 4045 is new. It specifies acceptable methods for delivery of a notice to the
9  membership generally, as distinguished from a notice that is to be delivered to a specific member.
10 See Section 4040 (individual notice). Nothing in this section prevents an association from using
11 supplemental notice methods, such as posting on an Internet website, so long as one or more
12 methods authorized by this section are also used.
13 Subdivision (b) reserves the right of any member, on request, to receive general notices by the
14 delivery methods provided for delivery of an individual notice. Thus, in an association that posts
15 general notices to its website, individual members would still have the right, on request, to
16  receive those notices by mail.
17 | 1= Staff Note. Proposed Section 4045 is new. It would enhance efficiency by allowing an
18 | association to “broadcast” notices of general interest, while reserving the right of individual
19 | members to receive those notices as individual notices on request.

20 § 4050 (NEW). Time and proof of delivery

21 4050. (a) This section governs the delivery of a document pursuant to this part.
22 (b) If a document is delivered by mail, delivery is deemed to be complete on
23 deposit into the United States mail.

24 (¢) If a document is delivered by electronic means, delivery is complete at the
25 time of transmission.

26 Comment. Section 4050 is new. Subdivision (b) generalizes the second sentence of former
27 Section 1350.7(b)(2).

28 Subdivision (c) generalizes the second sentence of former Section 1350.7(b)(3).

29 | === Staff Note. Proposed Section 4050 is new. It would generalize the timing rules provided in
30 | existing Section 1350.7, so that they would apply to any notice delivered by the specified
31 methods. This will provide greater certainty in resolving timing disputes.

32 § 4060 (NEW). Minimum font size
060.. In any notice, ot, report, or other writing that the association is
34 required to prepar deliver to a member pursuant to this part, the text shall be
rinted in a ¥27point font or larger.

Comment. Section 4060 is new. This section does not apply to an association record that was
not prepared for delivery to a member, merely because the record may be subject to inspection
under Section 5205.

1 Staff Note. Proposed Section 4060 is new. It would generalize and standardize the minimum
font size rules provided in existing Sections 1365(d) and 1365.1(a), so that they would apply to
any notice or report delivered to a member pursuant to this part.

EX 12

- [This font requirement could cause problems with the use of footnotes and with the use of accounting or other third party

| provided documents since it is not entirely clear what “prepare” means in this context. Should be limited to documents

| prepared by the association only or any document which the association is required to have prepared for delivery.

' Further, the Act already contains a number of provisions requiring that certain notices be in 12 point type. The group would
' like to make sure that by requiring all notices to be in 12 peink kype that the intent of highlighting the notices in 1365(d) and
1365.1(a) is not lost. These statutes are intended to call specific attention to their provisions.]
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—a majority
§ 4065 (NEW). Approved by majority of all members

4065. If a provision of this part requires that an action be approved by a majority
of all members, the action shall be approved or ratified by an affirmative vote of

members representing me%e—ma%é@bpefeeﬁaf the total voting power of the

association.
Comment. Section 4065 is new. It is added for drafting convenience.

15> Staff Note. Proposed Section 4065 is new. It would add guidance on the procedure for
approval of a proposed action that must be approved “by a majority of all members.”

§ 4070 (NEW). Approved by majority of quorum of members
4070. If a provision of this part requires that an action be approved by a majority
of a quorum of the members, the action shall be approved or ratified by an
affirmative vote of members representing mere-than-50-pereenh of the votes cast in
an election at which a quorum is achieved.
Comment. Section 4070 is new. It is added for drafting convenience.

1> Staff Note. Proposed Section 4070 is new. It would add guidance on the procedure for
approval of a proposed action that must be approved “by a majority of a quorum of the
members.”

4071 (NEW). SEE NEXT PAGE

Article 2. Definitions

§ 4075 (REVISED). Application of definitions
4075. The definitions in this article govern the construction of this part.

Comment. Section 4075 restates the substance of the introductory clause of former Section
1351.

1= Staff Note. Proposed Section 4075 recasts the introductory clause of Section 1351 to better
fit within the new organization, without any substantive change in its meaning.

§ 4080 (UNCHANGED). “Association”
4080. “Association” means a nonprofit corporation or unincorporated
association created for the purpose of managing a common interest development.
Comment. Section 4080 continues former Section 1351(a) without change.

§ 4085 (NEW). “Board”
4085. “Board” means the board of directors of the association.
Comment. Section 4085 is new.

§ 4090 (REVISED). “Board meeting”

4090. “Board meeting” includes any congregation at the same time and place, of
a sufficient number of directors to establish a quorum of the board, to hear,
discuss, or deliberate upon any item of business scheduled to be heard by the
board, ex SOV SPS AP, AP L ; ; e

o A D AT A oS oA o WS W WS

[Can delete this last phrase as covered in Section 4925(a).]

EX 13

12—




[Section 4065 is consistent with Corporations Code Section 5033 and appears to supercede that Section with
respect to votes which are to be “approved by a majority of all members.” Section 4070 addresses a second
special situation (one which is not governed by the Corporations Code) which is “approval by majority of quorum of
members.” The existence of these two sections raises the question of what vote is required to simply constitute
“approval by the members.” Absent some special provision in this Act, it would seem that Corporations Code
Section 5034 would apply. However, that section does not address action by the secret ballot procedure of Section
5100. The resultis that except for the two special situations governed by 4065 and 4070, the Act leaves us with
trying to figure out how Corporations Code Section 5034 is to be applied to the secret ballot procedure which is
unique to Davis-Stirling. The Act really needs to address the vote required for approval in the situations that are not
governed by 4065 or 4070.]

4071 (NEW) Approval by the members.

4071. Except for actions which this part requires to be approved by a majority of all members (Section
4065) or a majority of a quorum of the members (4070), “approval by the members” means approved or ratified by
an affirmative vote of members representing a majority of the votes (a) cast at a meeting of the members in which
a quorum is achieved, (b) cast by secret ballot in accordance with an election governed by Article 4 (commencing
with Section 5100) of Chapter 5, or (c) cast by written ballot in conformity with Section 7513 of the Corporations
Code.

EX 14
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1 Comment. Section 4090 continues former Section 1363.05(j) without change, with the
2 following exceptions: (1) The term “board meeting” is used in place of the more general
3 “meeting,” to distinguish between a board meeting and member meeting. (2) The defined term
4 “director” is used in place of “board member.” See Section 4140 (“director” defined). (3) The
5 number of directors required to establish a board meeting has been changed from a majority of
6  the members to a number constituting a quorum.
7 | ©= Staff Note: Proposed Section 4090 would change the meaning of “meeting” to include any
8 | congregation of a quorum of the directors, rather than a majority of the directors. The purpose of
9 | the definition is to encompass a gathering of board members az which board business might be
10 | conducted. For that purpose, the presence of a quorum is the more appropriate measure, because
11 in some associations the quorum may be different from a simple majority.
12 § 4095 (REVISED). “Common area” [this word causes problems with phased projects]
13 4095. (a) “Common area” means the eltite common interest development
14 except the separate interests therein. The estate in the common area may be a fee,
15 alifg estate, an estate for years, or any combination of the foregoing.
16 (b)/ Notwithstanding subdivision (a), in a planned development described in
17 subdivision (b) of Section 4175 —the—common—area—may—eonsist—ef mutual or
18 reciprocal easement rights appurtenant to the separate interesg&{ are considered common area.
19 Comment. Subdivision (a) of Section 4095 continues the first sentence of former Section
20 1351 (b) without change.
21 bdivision (b) continues the substance of the second sentence of former Section 1351(b), but
22 resjates it for clarity.
23 Staff Note. Proposed Section 4095(b) would restate the second sentence of existing Section
24 1351(b), to improve its clarity without changing its meaning.
25 4100 (UNCHANGED). “Common interest development”

26 4100. “Common interest development” means any of the following>—or a combination thereof: |
27 (a) A community apartment project.

28 (b) A condominium project. [The addition of “or a combination thereof” is being suggested

29 (c) A planned development. for it is common now that CID’s be a combination of a planned

30 (d) A stock Cooperative. development and condominium projects.]

31 Comment. Section 4100 continues former Section 1351(c) without change.

§ 4105 (UNCHANGED). “Community apartment project”

4105. “Community apartment project” means a development in which an
undivided interest in land is coupled with the right of exclusive occupancy of any
apartment located thereon.

Comment. Section 4105 continues former Section 1351(d) without change.

§ 4110 (UNCHANGED). “Community service organization or similar entity”

4110. (a) “Community service organization or similar entity” means a nonprofit
entity, other than an association, that is organized to provide services to occupants
of the common interest development or to the public in addition to the occupants,
to the extent community common area or facilities are available to the public. EX 15

[Even with these changes Subsection (b) retains the awkward reference back to the definition of a Planned Development

(Section 4175(b)) which can be easily misunderstood by someone not familiar with the Act. Perhaps one of these sections
— 13—

should contain the entire concept of when easements can be common area.]




[This change is being suggested since condominium plans often depict multiple condominium projects. Note however

for amendment purposes the group suggest that it be clear that the plan for each condominium plan can be amended
CLRC Staff Draft » December 2, 2009

separately by the owners within each separate condominium project.]

1 (b) “Community service organization or similar entity” dpes not include an
2 entity that has been organized solely to raise moneys and |contribute to other
3 nonprofit organizations that are qualified as tax exempt under Section 501(c)(3) of
4 the Internal Revenue Code and that provide housing or housing assistance.
5
6
7

Comment. Section 4110 continues former Section 1368(c)(3) without change, except that it
has been divided into subdivisions, the defined term “occupant” is used t¢ replace “resident,” and
the reference to “common areas” is singularized. See Section 4163 (“occupant” defined).

oo

§ 4120 (REVISED). “Condominium plan”

B gone or more condominium prOJects ;
9 4120. “Condominium plan” means a plan consisting of: ! ’
10 (a) A description or survey map of a—eﬂﬂéemi—ﬁﬂ:tm—pf@jeef/\whlch shall refer to
11 or show monumentation on the ground.
12 (b) A three-dimensional description of
13 dimensions of which may extend for an indefinite distance upwards or
14 downwards, in sufficient detail to identify the common area and each separate
15  interest.

16 (c) A certificate consenting to the recordation of the condominium plan pursuant
17 to this part that is signed and acknowledged as provided in Section 4290.
18 Comment. Section 4120 continues the introduction of former Section 1351(e) without change,

19 with the following exceptions: (1) The enumerated items are set out as subdivisions. (2) A
20  reference to “this title” has been changed to “this part.” (3) The list of persons who must sign and
21 acknowledge the certificate consenting to recordation of the condominium plan has been replaced
22 with a reference to the section governing the creation and recordation of a condominium plan.

23 | i Staff Note. Proposed Section 4120 would include only the definition of the term
24 | “condominium plan.” Procedural provisions in Section 1351, relating to the creation or
25 | amendment of a condominium plan, would be located elsewhere. See proposed Sections 4290 and
26 | 4295.

27 § 4125 (UNCHANGED). “Condominium project” ? eal property,

28 4125. (a) A “condominium project” means | consisting of
29 condominiums.
30 (b) A condominium consists of an undjvided interest in common in a portion of

31 real property coupled with a separate intersst ia-space called a unit, the boundaries
32 of which are described on a recorded final map, parcel map, or condominium plan
33 in sufficient detail to locate all boundaries\ thereof. The area within these
34 boundaries may be filled with air, earth =es=water)er any combination thereof, and
35 need not be physically attached to land except by easements for access and, if
36 necessary, support. The description of the unit may refer to (1) boundaries
37 described in the recorded final map, parcel map, or condominium plan, (2)
38 physical boundaries, either in existence, or to be constructed, such as walls, floors,
39 and ceilings of a structure or any portion thereof, (3) an entire structure containing
40  one or more units, or (4) any combination thereof.

41 (c) The portion or portions of the real property held in undivided interest may be
42 all of the real property, except for the separate interests, or may include a

EX 16
_ 14—
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particular three-dimensional portion thereof, the boundaries of which are described
on a recorded final map, parcel map, or condominium plan. The area within these
boundaries may be filled with air, earth, or water, or any combination thereof, and
need not be physically attached to land except by easements for access and, if
necessary, support.

(d) An individual condominium within a condominium project may include, in
addition, a separate interest in other portions of the real property.

Comment. Section 4125 restates former Section 1351(f), without change, except that the
section has been organized into subdivisions for ease of reference.

O X N O i AW

10  § 4130 (UNCHANGED). “Declarant”

11 4130. “Declarant” means the person or group of persons designated in the
12 declaration as declarant, or if no declarant is designated, the person or group of
13 persons who sign the original declaration or who succeed to special rights,
14 preferences, or privileges designated in the declaration as belonging to the signator
15 of the original declaration.

16 Comment. Section 4130 continues former Section 1351(g) without change.

) a recorded document which establishes equitable servitudes
17 § 4135 (UNCHANGED). “Declaration” that governs the operation of a common interest development |

18 4135. “Declaration” mean?mea%hﬁﬁeveﬁdeﬂemﬂ&tedr%h{&—eeﬂ%ﬁs

19 theinformation-required-by-Seetions42560-and-4255. [As drafted 4135 and 4250 are circular]

20 Comment. Section 4135 continues former Section 1351(h) without change, except that the
21 word “which” has been replaced with “that” and the cross-reference has been updated to reflect
22 the new location of the referenced provision.

23 § 4140 (NEW). “Director” [:!‘LDQMSPJ’YGS”

24 4140. “Director” means a natural persou’ete i

25 on the board. I[A person could be elected to the board before the actual term starts] ]
26 Comment. Section 4140 is new. It is added for drafting convenience.

27 § 4145 (REVISED). “Exclusive use common area”

28 4145. (a) “Exclusive use common area” means a portion of the common area
29  designated by the declaration for the exclusive use of one or more, but fewer than
30 all, of the owners of the separate interests and which is or will be appurtenant to
31  the separate interest or interests.

32 (b) Unless the declaration otherwise provides, any shutters, awnings, window
33 boxes, doorsteps, stoops, porches, balconies, patios, exterior doors, doorframes,
34 and hardware incident thereto, screens and windows or other fixtures designed to
35  serve a single separate interest, but located outside the boundaries of the separate
36 interest, are exclusive use common area allocated exclusively to that separate
37  interest.

38 (c) Notwithstanding the provisions of the declaration, internal and external EX 17
39 communication wiring designed to serve a single separate interest, but located

[The changes suggested are intended to eliminate tying the very nature of a declaration to the information referenced in
Sections 4250 and 4255. There are older pre-Act declarations which may not contain all of the required information or others
which do not contain the required information by mistake. T. group does not feel that it makes sense to have a definition
which might be construed to place a development outside theé Act due to the omission of a required item in the declaration.]
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1 outside the boundaries of the separate interest, are exclusive use common area
2 allocated exclusively to that separate interest. For the purposes of this section,
3 “wiring” includes nonmetallic transmission lines.

4 Comment. Section 4145 restates former Section 1351(i) without change, except that the term
5 “telephone” has been replaced with “communication, the last sentence of subdivision (c) is new,
6  and several references to “common areas” are singularized.

7 1> Staff Note. (1) Proposed Section 4145(c) has been revised to refer to “communication”
8 | wiring rather than “telephone” wiring. This modernization reflects the changing nature of
9 | communication technology.

10 (2) The last sentence of proposed Section 4145(c) is added to include transmission media other
11 | than metallic wire (e.g., fiber optic cable).

{ , except as otherwise provided in the declaration,

12 § 4150 (UNCHANGED). “Governing documents’>
13 4150. “Governing documents” meansythe declaration and any other documents,
14 such as bylaws, operating rules of the association, articles of incorporation, or
15 articles of association, which govern the operation of the common interest
16  development or association.
17 Comment. Section 4150 continues former Section 1351(j) without change.

[ [MAJOR COMPONENT: Please consider adding a definition of "major Component" - see 4177 and 4178]}
18 § 4155 (REVISED). “Managing agent”

19 4155. (a) A “managing agent” is a person or entity who, for compensation or in
20  expectation of compensation, WHWQ common
' ment.
2! 1nt%rei’f ‘C}evelop' e » d includ fth fmﬁnag_es —|[Tying the definition to “control over
22 (b) maqagmg agent” does not mcg -eanyo the following: the assets’ is incorrect under normal
23 (1) A full-time employee of the association. usage.]
24 (2) A regulated financial institution operating within the normal course of its
25  regulated business practice.
26 (3) An attorney at law acting within the scope of the attorney’s license.
27 Comment. Subdivisions (a) and (b)(1)-(2) of Section 4155 continue former Section 1363.1(b)
28  without change, except that its application is generalized so that it applies to the entire part.
29 Subdivision (b)(3) is added to generalize the last clause of former Section 1363.2(f). The

L)

30  phrase “his or her” is replaced with “the attorney’s.

31 | i Staff Note. Proposed Section 4155 would generalize the definition of “managing agent” so
32 | that it would apply to the entire act, rather than just former Section 1363.1. For provisions that
33 use the term without any governing definition, see Sections 1363.05, 1363.5, 1366.2, and 1368 .4.
34 In addition, proposed Section 4155 would harmonize the definition of “managing agent”
35 | provided in Section 1363.1(b) with the definition used in Section 1363.2(f), by adding an attorney
36 | as a class of person who is not included in the definition. The staff sees no good policy reason
37 | why Section 1363.1 should apply to an attorney, if Section 1363.2 does not.

38 §4160 (NEW). “Member”
39 4160. “Member” means either of the following persons:
40 (a) An owner of a separate interest.

EX 18
_ 16—
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(b) A person that is designated as a member in the declaration, articles of
incorporation, or bylaws. The incidents of a membership established under this
paragraph may be limited by the document that establishes the membership.

Comment. Section 4160 is new. It is added for drafting convenience.

Subdivision (b) recognizes that the governing documents may designate a non-owner as a
member for a limited purpose. For example, an association may have a cooperative or reciprocal
relationship with another entity (e.g., an affiliated resort) and the governing documents may
provide that a member of that entity has limited membership rights within the association.

§ 4163 (REVISED). “Occupant” i [ega”y occupymg i
4163. “Occupant” means owner, Fesident—guest invitee, tenant, Jessees
-sublessee; or other personyfr-pessession-of a separate interest.

Comment. Section 4163 generalizes former Section 1364(e), without substantive change.

1 Staff Note. Proposed Section 4163 would generalize an existing definition of “occupant” to
provide guidance with respect to other provisions that use the same term

§ 4165 (REVISED). “Operating rule”

4165. “Operating rule” means a regulation adopted by the board that applies
generally to the management and operation of the common interest development
or the conduct of the business and affairs of the association.

Comment. Section 4165 continues former Section 1357.100(a) without change, except that it
is generalized to apply to the entire part, the superfluous phrase “of the association” is not
continued, and “board of directors” is replaced with the defined term “board.” See Section 4085
(“board” defined).

1 Staff Note. Proposed Section 4165 would generalize the definition of “operating rule,” so
that it would apply to the entire act. This would facilitate the drafting of provisions that make
reference to operating rules.

§ 4170 (NEW). “Person” |a natural person [consistent with 4140] |

4170. “Person” mean%'méwﬂ&al corporation, government or governmental
subdivision or agency, business trust, estate, trust, partnership, limited liability
company, association, or other entity.

Comment. Section 4170 is new. It is added for drafting convenience.

1> Staff Note. Proposed Section 4170 is new. It reflects the standard statutory definition of
“person” as including both natural persons and legal entities. See, e.g., Prob. Code § 56.

§ 4175 (REVISED). “Planned development” rewéimb?o?ény

4175. “Planned development” meanw&—de#e}epmeﬁ{ (other than a community
apartment project, a condominium project, or a stock cooperative) having either or
both of the following features: [Common area that |

(a) Fhe-eommon-arex 15 owned either by an association or in common by the
owners of the separate interests who possess appurtenant rights to the beneficial
use and enjoyment o \the common area.

| some or all of

EX 19

—17 -




[The suggested change to this subsection is for the purpose of providing a more straight forward definition to what
is now an extremely wordy and not easy to understand provision]
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| Common area and an association that maintains the common area with the power to levy assessments |

~ t that may become a lien upon the separate interests
in accordance with Article 5 (commencing with Section 5650) of Chapter 6.

Comment. Section 4175 continues former Section 1351(k) without change with the following
exceptions: (1) The cross-reference has been updated to reflect the new location of the lien
provisions of former Section 1367.1. (2) “Which” has been changed to “that” for grammatical
purposes.

oo AW

9 | i Staff Note. Proposed Section 4175(b) replaces the existing reference to “Section 1367 or
10 1367.1” with a reference to “Article 5 (commencing with Section 5650) of Chapter 6.” That
11 | reference encompasses all of the provisions of former Sections 1367 and 1367.1 under which an
12 | “assessment ... may become a lien.”

13 § 4177 (REVISED). “Reserve accounts”

14 4177. “Reserve accounts” means both of the following:

15 (a) Moneys that the board has identified for use to defray the future repair or
16 replacement of, or additions to, those major components that the association is
17 obligated to maintain.

18 (b) The funds received, and not yet expended or disposed of, from either a
19 compensatory damage award or settlement to an association from any person or
20  entity for injuries to property, real or personal, arising from any construction or
21 design defects. These funds shall be separately itemized from funds described in
22 subdivision (a).

23 Comment. Section 4177 continues former Section 1365.5(f) without change, except that the:
24 (1) The definition is generalized so that it applies to the entire part. (2) A cross-reference has been
25  updated to reflect the new location of the referenced provisions. (3) The term “association’s board

26  of directors” has been replaced with the defined term “board.” See Section 4085 (“board”
27 defined).

28 | i Staff Note. Proposed Section 4177 would generalize a definition that currently only applies
29 | to Section 1365.5.

30 § 4178 (REVISED). ‘“Reserve account requirements”

31 4178. “Reserve account requirements” means the estimated funds that the board
32 has determined are required to be available at a specified point in time to repair,
33 replace, or restore those major components that the association is obligated to
34 maintain.

35 Comment. Section 4178 continues former Section 1365.5(g) without change, except the
36  definition is generalized so that it applies to the entire part, and the term “association’s board of
37  directors” has been replaced with the defined term “board.” See Section 4085 (“board” defined).

38 | i Staff Note. Proposed Section 4178 would generalize a definition that currently only applies
39 | to Section 1365.5.

EX 20
~18 —



AN B W N =

O 0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
29
30
31

32
33
34
35
36
37
38
39
40
41

CLRC Staff Draft » December 2, 2009

§ 4180 (REVISED). “Rule change”
4180. “Rule change” means the adoption, amendment, or repeal of an operating
rule by the board.

Comment. Section 4180 continues former Section 1357.100(b), except that the definition is
generalized so that it applies to the entire part and the term “board of directors of the association”
has been replaced with the defined term “board.” See Section 4085 (“board” defined).

1> Staff Note. Proposed Section 4180 would generalize the definition of “rule change,” so that it
would apply to the entire act. This would facilitate the drafting of provisions that make reference
to rule changes.

§ 4185 (UNCHANGED). “Separate interest”

4185. (a) “Separate interest” has the following meanings:

(1) In a community apartment project, “separate interest” means the exclusive
right to occupy an apartment, as specified in Section 4105. |a separately owned|

(2) In a condominium project, “separate interest” means| an-iadiweaet unit, as
specified in Section 4125. A

(3) In a planned development, “separate interest” means a separately owned lot,
parcel, area, or space.

(4) In a stock cooperative, “separate interest” means the exclusive right to
occupy a portion of the real property, as specified in Section 4190.

(b) Unless the declaration or condominium plan, if any exists, otherwise
provides, if walls, floors, or ceilings are designated as boundaries of a separate
interest, the interior surfaces of the perimeter walls, floors, ceilings, windows,
doors, and outlets located within the separate interest are part of the separate
interest and any other portions of the walls, floors, or ceilings are part of the
common @/

(c) HirFestate in a separate interest may be a fee, a life estate, an estate for years,
or any combination of the foregoing.

Comment. Section 4185 continues former Section 1351(/) without change, except that the last
two unnumbered paragraphs of former Section 1351(/) are designated as subdivisions (b) and (c),
cross-references are updated to reflect the new location of referenced provisions, and a reference
to “common areas” is singularized.

§ 4190 (UNCHANGED). “Stock cooperative”

4190. (a) “Stock cooperative” means a development in which a corporation is
formed or availed of, primarily for the purpose of holding title to, either in fee
simple or for a term of years, improved real property, and all or substantially all of
the shareholders of the corporation receive a right of exclusive occupancy in a
portion of the real property, title to which is held by the corporation. The owners’
interest in the corporation, whether evidenced by a share of stock, a certificate of
membership, or otherwise, shall be deemed to be an interest in a common interest
development andYa real estate development for purposes of subdivision (f) of
Section 25100 of the Corporations Code.

shall be

EX 21

~ 19—
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(b) A “stock cooperative” includes a limited equity housing cooperative which is
a stock cooperative that meets the criteria of Section 817.

Comment. Section 4190 continues former Section 1351(m) without change, except that the
unnumbered paragraphs have been designated as subdivisions.

CHAPTER 2. GOVERNING DOCUMENTS

[This seems to permit an association to modify its articles by simply adopting an amendment to the CC&Rs. For
example, the CC&Rs could change the name of the Association, change the classes of members and otherwise

ignore the Articles. Is this a wise decision?] Article 1. General Provisions

7
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§ 4200 (NEW). Document authority

4200. (a) The articles of incorporation may not include a prqvision that 1s
inconsistent with the declaration. To the extent of any inconsistency between the
articles of incorporation and the declaration, the declaration controls.

(b) The bylaws may not include a provision that is inconsistent with the
declaration or the articles of incorporation. To the extent of any inconsistency
between the bylaws and the articles of incorporation or declaration, the articles of
incorporation or declaration control.

(c) The operating rules may not include a provision that is inconsistent with the
declaration, articles of incorporation, or bylaws. To the extent of any inconsistency
between the operating rules and the bylaws, articles of incorporation, or
declaration, the bylaws, articles of incorporation, or declaration control.

(d) This section does not apply to a stock cooperative.

Comment. Subdivision (a) of Section 4200 is new.

Subdivision (b) is consistent with Corporations Code Section 7151(c) providing that the bylaws
shall be consistent with the articles of incorporation.

Subdivision (c) is consistent with Section 4350(c) providing that an operating rule may not be
inconsistent with the declaration, articles of incorporation, or bylaws of the association.

Subdivision (d) reflects the fact that some stock cooperatives are created without a recorded
declaration.

1 Staff Note. Proposed Section 4200 is new. It would provide guidance in resolving conflicts
between different governing documents.

§ 4205 (REVISED). Record notice of agent to receive payments

4205. In order to facilitate the collection of regular assessments, special
assessments, transfer fees, and similar charges, the board is authorized to record a
statement or amended statement identifying relevant information for the
association. This statement may include any or all of the following information:

(a) The name of the association as shown in the G@gdmwgamg,—and
restrictions or the current name of the association, if different. | declaration

(b) The name and address of a managing agent or treasurer of the association or
other individual or entity authorized to receive assessments and fees imposed by
the association.

-20 -
information contained in older CC&Rs that it is permissible for the correct information to be used.]

[The issues with how this provision is written were discussed at the CLRC meeting of February 25, 2010 in relation to
non-residential CIDs. We understand that staff is going to come up with a proposal to make it clear for instance that
in cases where amended articles of incorporation are required to contain information which may be inconsistent with
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(c) A daytime telephone number of the authorized party identified in subdivision
(b) if a telephone number is available.

(d) A list of separate interests subject to assessment by the association, showing
the assessor’s parcel number or legal description, or both, of the separate interests.

(e) The recording information identifying the declaration er—deelarations—of-
covenants-conditions;-and-restrietions governing the association.

(f) If an amended statement is being recorded, the recording information
identifying the prior statement or statements which the amendment is superseding.

Comment. Section 4205 continues former Section 1366.2(a) without change, except that the
superfluous phrase “of any association” is not continued and the term “board of directors” has
been replaced with the defined term “board.” See Section 4085 (“board” defined).

1> Staff Note. Proposed Section 4205 would not continue Section 1366(b). That provision is
unnecessary, as it simply reiterates the authority of a recorder to charge for recording, using the
per page fee set by the recorder. In addition, it might be confusing to include that provision in this
section, but not in other sections that provide for document recording. See, e.g., proposed Section
4225.

§ 4215 (UNCHANGED). Liberal construction of instruments

4215. Any deed, declaration, or condominium plan for a common interest
development shall be liberally construed to facilitate the operation of the common
interest development, and its provisions shall be presumed to be independent and
severable. Nothing in Article 3 (commencing with Section 715) of Chapter 2 of
Title 2 of Part 1 of Division 2 shall operate to invalidate any provisions of the
governing documents.

Comment. Section 4215 continues former Section 1370 without change, except that “this
division” has been replaced with “Division 2” and the phrase "of a common interest
development” has not been continued.

§ 4220 (UNCHANGED). Boundaries of units

4220. In interpreting deeds and condominium plans, the existing physical
boundaries of a unit in a condominium project, when the boundaries of the unit are
contained within a building, or of a unit reconstructed in substantial accordance
with the original plans thereof, shall be conclusively presumed to be its boundaries
rather than the metes and bounds expressed in the deed or condominium plan, if
any exists, regardless of settling or lateral movement of the building and
regardless of minor variance between boundaries shown on the plan or in the deed
and those of the building. ‘

Comment. Section 4220 continues former Section 1371 without change.

§ 4225 (REVISED). Deletion of unlawful restrictive covenants

4225. (a) No declaration or other governing document shall include a restrictive
covenant in violation of Section 12955 of the Government Code.

(b) Notwithstanding any other provision of law or provision of the governing
documents, the board, without approval of the members, shall amend any
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declaration or other governing document that includes a restrictive covenant
prohibited by this section to delete the restrictive covenant, and shall restate the
declaration or other governing document without the restrictive covenant but with
no other change to the declaration or governing document.

(c) If the declaration is amended under this section, the board shall record the
restated declaration in each county in which the common interest development is
located. If the articles of incorporation are amended under this section, the board
shall file a certificate of amendment pursuant to Section 7814 of the Corporations
Code.

(d) If after providing written notice to an association (Section 4035) requesting
that the association delete a restrictive covenant that violates subdivision (a), and
the association fails to delete the restrictive covenant within 30 days of receiving
the notice, the Department of Fair Employment and Housing, a city or county in
which a common interest development is located, or any person may bring an
action against the association for injunctive relief to enforce subdivision (a). The
court may award attorney’s fees to the prevailing party.

Comment. Section 4225 continues former Section 1352.5 without change, with the following
exceptions: (1) Subdivision (b) is revised to replace the term “board of directors of an
association” with the defined term “board.” See Section 4085 (“board” defined). (2) Subdivision
(b) is revised to replace “owners” with “members.” See Section 1460 (“member” defined). (3)
subdivision (c) is added. (4) Subdivision (d) is revised to include a reference to the provision
governing notice to an association (Section 4035).

i Staff Note. Proposed Section 4225(c) is added to require that a governing document that is in
the public record be publicly updated to reflect an amendment made pursuant to this section.

§ 4230 (REVISED). Deletion of declarant provisions in governing documents

4230. (a) Notwithstanding any provision of the governing documents to the
contrary, the board may, after the declarant has completed construction of the
development, has terminated construction activities, and has terminated marketing
activities for the sale, lease, or other disposition of separate interests within the
development, adopt an amendment deleting from any of the governing documents
any provision which is unequivocally designed and intended, or which by its
nature can only have been designed or intended, to facilitate the declarant in
completing the construction or marketing of the development. However,
provisions of the governing documents relative to a particular construction or
marketing phase of the development may not be deleted under the authorization of
this subdivision until that construction or marketing phase has been completed.

(b) The provisions which may be deleted by action of the board shall be limited
to those which provide for access by the declarant over or across the common area
for the purposes of (1) completion of construction of the development, and (2) the
erection, construction, or maintenance of structures or other facilities designed to
facilitate the completion of construction or marketing of separate interests.

(c) At least 30 days prior to taking action pursuant to subdivision (a), the board
shall deliver to all members, by individual delivery (Section 4040), (1) a copy of
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all amendments to the governing documents proposed to be adopted under
subdivision (a), and (2) a notice of the time, date, and place the board will consider
adoption of the amendments. The board may consider adoption of amendments to
the governing documents pursuant to subdivision (a) only at a meeting that is open
to all members, who shall be given opportunity to make comments thereon. All
deliberations of the board on any action proposed under subdivision (a) shall only
be conducted in an open meeting.

(d) The board may not amend the governing documents pursuant to this section
without the approval of a majority of a quorum of the members (Section 4070).
For the purposes of this section, “quorum” means members representing more than
50 percent of the voting power of the association, excluding members who own
more than two separate interests in the development.

Comment. Section 4230 continues former Section 1355.5 without change, with the following
exceptions: (1) The phrase “his or her” is not continued in subdivision (a). (2) The phrase “of a
common interest development” has not been continued in subdivision (a). (3) The terms “board of
directors” and “board of directors of the association” are replaced throughout with the defined
term “board.” See Section 4085 (“board” defined). (4) The defined term “declarant” is used
throughout, in place of “developer.” See Section 4130 (“declarant” defined). (5) Subdivision (b)
has been revised to use numerals to number the listed items, rather than letters. (6) Subdivisions
(c) and (d) are revised to use the defined term “member.” See Section 4160 (“member” defined).
(7) Subdivision (c) is revised to provide for individual delivery of the specified notice. See
Section 4040. (8) Subdivision (c) is revised to delete the unnecessary word “such.” (9)
Subdivision (c) is revised to replace “which” with “that.” (10) Subdivision (d) is revised to use
the standard term “approval of a majority of a quorum of the members.” See Section 4070. (11)
The quorum rule provided in subdivision (d) is revised to make clear that a quorum is based on a
majority of the voting power (excluding those who own more than two units), and not on a
majority of the members. This avoids uncertainty about the calculation of a quorum when a single
separate interest is owned by more than one person.

1 Staff Note. The quorum rule provided in proposed Section 4230(d) is revised to make clear
that a quorum is based on a majority of the voting power (excluding those who own more than
two units), and not on a majority of the owners. This avoids uncertainty about the calculation of a
quorum when a single separate interest is owned by more than one person.

§ 4235 (NEW). Correction of statutory cross-reference

4235. Notwithstanding any other provision of law or provision of the governing
documents, if the governing documents include a reference to a provision of the
Davis Stirling Common Interest Development Act that was repealed and continued
in a new provision by the act that added this section, the board may amend the
governing documents, solely to correct the cross-reference, by adopting a board
resolution that shows the correction.

Comment. Section 4235 is new. It is intended to provide a simplified method to correct
statutory cross-references in an association’s governing documents that are required as a result of
section renumbering effected by the act that added this section. No other amendment can be made
under this section.

1> Staff Note. Proposed Section 4235 is new. It would provide a simplified method to update
statutory cross-references to reflect changes made by the proposed law. This would reduce the
transitional complications resulting from the proposed recodification of the Davis-Stirling Act.
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Article 2. Declaration

§ 4250 (REVISED). Content of declaration

4250. (a) A declaration, recorded on or after January 1, 1986, shall contain a
legal description of the common interest development, and a statement that the
common interest development is a community apartment project, condominium
project, planned development, stock cooperative, or combination thereof. The
declaration shall additionally set forth the name of the association and the
restrictions on the use or enjoyment of any portion of the common interest
development that are intended to be enforceable equitable servitudes.

(b) The declaration may contain any other matters the declarant or the members
consider appropriate.

Comment. Subdivision (a) of Section 4250 continues the first two sentences of former Section
1353(a)(1) without change.

Subdivision (b) continues former Section 1353(b) without change, with the following
exceptions: (1) The defined term “member” is used in place of “owner.” See Section 4160
(“member” defined). (2) The defined term “declarant” is used in place of “original signator of the
declaration.” See Section 4160 (“member” defined).

1> Staff Note. Proposed Section 4250(b) would use the defined term “declarant” in place of
“original signator of the declaration.” That would seem to be a slight substantive change, as the
existing language could be read to apply only to the original declarant (as opposed to any
successor declarant). However, the staff does not see any good policy reason to preclude a
successor declarant, who may own a large percentage of the separate interests within a CID, from
having a say as to what is appropriate for inclusion in the declaration. The Commission invites
comment on whether the proposed change would cause any problems.

§ 4255 (REVISED). Special disclosures

4255. (a) If a common interest development is located within an airport
influence area, a declaration, recorded after January 1, 2004, shall contain the
following statement:

NOTICE OF AIRPORT IN VICINITY

This property is presently located in the vicinity of an airport, within what
is known as an airport influence area. For that reason, the property may be
subject to some of the annoyances or inconveniences associated with
proximity to airport operations (for example: noise, vibration, or odors).
Individual sensitivities to those annoyances can vary from person to person.
You may wish to consider what airport annoyances, if any, are associated
with the property before you complete your purchase and determine whether
they are acceptable to you.

(c) For purposes of this section, an “airport influence area,” also known as an
“airport referral area,” is the area in which current or future airport-related noise,
overflight, safety, or airspace protection factors may significantly affect land uses
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I or necessitate restrictions on those uses as determined by an airport land use
2 commission. :

3 (d) If a common interest development is within the San Francisco Bay
4 Conservation and Development Commission jurisdiction, as described in Section
5 66610 of the Government Code, a declaration recorded on or after January 1,
6 2006, shall contain the following notice:

7 NOTICE OF SAN FRANCISCO BAY CONSERVATION AND

8 DEVELOPMENT COMMISSION JURISDICTION

9 This property is located within the jurisdiction of the San Francisco Bay

10 Conservation and Development Commission. Use and development of
11 property within the commission’s jurisdiction may be subject to special

12 regulations, restrictions, and permit requirements. You may wish to
13 investigate and determine whether they are acceptable to you and your

14 intended use of the property before you complete your transaction.

15 (b) The statement in a declaration acknowledging that a property is located in an

16 airport influence area or within the jurisdiction of the San Francisco Bay
17 Conservation and Development Commission does not constitute a title defect, lien,
18  or encumbrance.

19 Comment. Section 4255 continues all but the first two sentences of former Section 1353(a)(1)-
20 (4) without change, except that some references to “the property” have been replaced with “a
21 common interest development” to improve clarity. See also Bus. & Prof. Code § 11010
22 (disclosure of property within airport influence area); Pub. Util. Code § 21675 (designation of
23 “airport influence area” by county airport land use commission).

24 | i Staff Note. The language of proposed Section 4255 differs slightly from its source, in order
25 | to make the provision a stand-alone section. The changes are nonsubstantive.

26  § 4260 (REVISED). Amendment authorized

27 4260. Except to the extent that a declaration provides by its express terms that it
28  is not amendable, in whole or in part, a declaration that fails to include provisions
29  permitting its amendment at all times during its existence may be amended at any
30 time> | in accordance with Section 4270. |

31 Comment. Section 4260 continues the first sentence of former Section 1355(b) without
32 change, except “which” is replaced with “that.”

33 | i Staff Note. Proposed Section 4260 continues the authority to amend a declaration that is
34 | silent as to whether it may be amended, but does not continue the procedure specified for doing
35 | so. Instead, the amendment would be made using the general procedure for amending a
36 | declaration, which is provided in proposed Section 4270.

37  §4265 (REVISED). Amendment to extend term of declaration authorized
38 4265. (a) The Legislature finds that there are common interest developments that
39 have been created with deed restrictions which do not provide a means for the
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; [Without some time limitation, the validity of the Declaration is in limbo and any desired change of

. use is subject to reversal at anytime. ] CLRC Staff Draft » December 2, 2009
[The limitation on the extension of the term to a period that shall not exceed the initial term is out of date and
the owners should be allowed to adopt a perpetual term for the declaration in accordance with current practice]
1 members to extend the term of the declaration. The Legislature further finds that
2 covenants and restrictions, contained in the declaration, are an appropriate method
3 for protecting the common plan of developments and to provide for a mechanism
4 for financial support for the upkeep of common area including, but not limited to,
5  roofs, roads, heating systems, and recreational facilities. If declarations terminate
6 prematurely, common interest developments may deteriorate and the housing
7 supply of affordable units could be impacted adversely. The Legislature further
8  finds and declares that it is in the public interest to provide a vehicle for extending
9  the term of the declaration if members having more than 50 percent of the votes in
10 the association choose to do so. |for a limited or perpetual term |
11 (b) A declaration that specifies a termination date, but thadtjéntains no provision
12 for extension of the termination date, may be extende éby the approval of |
A rovrded that the term of the extension is set forth inan
13 members pursuant to Sectlon 427% ar%endment which is recorded before the termlnatron date.‘
15
17 Comment. Subdivision (a) of Section 4265 continues former Section 1357(a) without change,
18 except that the defined term “member” is used and a reference to “common areas” is singularized.
19  See Section 4160 (“member” defined).
20 Subdivision (b) restates part of the substance of Section 1357(b), authorizing extensmn of the
21  termination date of a declaration that does not provide for extension of the termination date.
22 The procedure for extension of the termination date provided in former Section 1357(b)-(c) is
23 not continued. An extension would instead be made pursuant to the general procedure for
24 amendment of a declaration. See Section 4270.
25 Subdivision (c) continues former Section 1357(d) without change.
26 | 1 Staff Note. Proposed Section 4265 continues the authority to amend a declaration to extend
27 its term, but does not continue the procedure specified for doing so. Instead, the extension would
28 | be made using the general procedure for amending a declaration, which is provided in proposed
29 | Section 4270.

30 § 4270 (REVISED). Amendment procedure

31 4270. (a) A declaration may be amended pursuant to the governing documents
32 or this part. Except as provided in Section 4275, an amendment is effective after
33 (1) the approval of the percentage of members required by the governing
34 documents has been given, (2) that fact has been certified in a writing executed
35 and acknowledged by the officer designated in the declaration or by the
36 association for that purpose, or if no one is designated, by the president of the
37  association, and (3) that writing has been recorded in each county in which a

38 portion of the common interest development is located. | vote or consent required to|
39 (b) If the governing documents do not specify thm

40  mmwst approve an amendment of the declaration, an amendment may be approved
41 by a majority of all members (Section 4065).

42 Comment. Subdivision (a) of Section 4270 continues former Section 1355(a) without change,
43 except that the first word is replaced with “a,” “title” is replaced with “part,” and the defined term
44 “member” is used. See Section 4160 (* member” defined).

[the CC&Rs may say that a "majority" is sufficient. However, "majority" is not a ”percentage. ]
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Subdivision (b) generalizes a rule stated in former Sections 1355(b) and 1357.

2 | i Staff Note. Proposed Section 4270(b) would provide a default rule on member approval of an
3 amendment where the governing documents are silent on the matter. That rule is drawn from
4 | Sections 1355(b) and 1357.

5 § 4275 (REVISED). Judicial authorization of amendment

6 4275. (a) If in order to amend a declaration, the declaration requires members
7 having more than 50 percent of the votes in the association, in a single class voting
8  structure, or members having more than 50 percent of the votes in more than one
9 class in a voting structure with more than one class, to vote in favor of the

10  amendment, the association, or any member, may petition the superior court of the
11 county in which the common interest development is located for an order reducing
12 the percentage of the affirmative votes necessary for such an amendment. The
13 petition shall describe the effort that has been made to solicit approval of the
14 association members in the manner provided in the declaration, the number of
15 affirmative and negative votes actually received, the number or percentage of
16  affirmative votes required to effect the amendment in accordance with the existing
17 declaration, and other matters the petitioner considers relevant to the court’s
18 determination. The petition shall also contain, as exhibits thereto, copies of all of
19  the following:

20 (1) The governing documents.

21 (2) A complete text of the amendment.

22 (3) Copies of any notice and solicitation materials utilized in the solicitation of
23 member approvals.

24 (4) A short explanation of the reason for the amendment.

25 (5) Any other documentation relevant to the court’s determination.

26 (b) Upon filing the petition, the court shall set the matter for hearing and issue
27 an ex parte order setting forth the manner in which notice shall be given.

28 (c) The court may, but shall not be required to, grant the petition if it finds all of
29  the following:

30 (1) The petitioner has given not less than 15 days written notice of the court

31 hearing to all members of the association, to any mortgagee of a mortgage or
32 beneficiary of a deed of trust who is entitled to notice under the terms of the
33 declaration, and to the city, county, or city and county in which the common
34  interest development is located that is entitled to notice under the terms of the
35 declaration.

36 (2) Balloting on the proposed amendment was conducted in accordance with all
37 applicable provisions of the governing documents.

38 (3) A reasonably diligent effort was made to permit all eligible members to vote
39 on the proposed amendment.

40 (4) Members having more than 50 percent of the votes, in a single class voting

41  structure, voted in favor of the amendment. In a voting structure with more than
42 -~ one class, where the declaration requires a majority of more than one class to vote
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in favor of the amendment, members having more than 50 percent of the votes of
each class required by the declaration to vote in favor of the amendment voted in
favor of the amendment.

(5) The amendment is reasonable.

(6) Granting the petition is not improper for any reason stated in subdivision (e).

(d) If the court makes the findings required by subdivision (c), any order issued
pursuant to this section may confirm the amendment as being validly approved on
the basis of the affirmative votes actually received during the balloting period or
the order may dispense with any requirement relating to quorums or to the number
or percentage of votes needed for approval of the amendment that would otherwise
exist under the governing documents.

(e) Subdivisions (a) to (d), inclusive, notwithstanding, the court shall not be
empowered by this section to approve any amendment to the declaration that:

(1) Would change provisions in the declaration requiring the approval of
members having more than 50 percent of the votes in more than one class to vote
in favor of an amendment, unless members having more than 50 percent of the
votes in each affected class approved the amendment.

(2) Would eliminate any special rights, preferences, or privileges designated in
the declaration as belonging to the declarant, without the consent of the declarant.

(3) Would impair the security interest of a mortgagee of a mortgage or the
beneficiary of a deed of trust without the approval of the percentage of the
mortgagees and beneficiaries specified in the declaration, if the declaration
requires the approval of a specified percentage of the mortgagees and
beneficiaries.

(f) An amendment is not effective pursuant to this section until the court order
and amendment have been recorded in every county in which a portion of the
common interest development is located. The amendment may be acknowledged
by, and the court order and amendment may be recorded by, any person
designated in the declaration or by the association for that purpose, or if no one is
designated for that purpose, by the president of the association. Upon recordation
of the amendment and court order, the declaration, as amended in accordance with
this section, shall have the same force and effect as if the amendment were
adopted in compliance with every requirement imposed by the governing
documents.

(g) Within a reasonable time after the amendment is recorded the association
shall deliver to each member, by individual delivery (Section 4040), a copy of the
amendment, together with a statement that the amendment has been recorded.

Comment. Section 4275 continues former Section 1356 without change, except that
subdivision (g) is revised to specify the procedure for individual delivery of notice and to use the
defined term “member.” See Section 4160 (“member” defined).

An incorporated association may also petition the court under Corporations Code Section 7511
with respect to actions governed by that provision.
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1> Staff Note. Proposed Section 4275(g) is reworded to incorporate the “individual notice”
delivery method.

Article 3. Articles of Incorporation

§ 4280 (UNCHANGED). Content of articles

4280. (a) The articles of incorporation of a common interest development
association filed with the Secretary of State on or after January 1, 1995, shall
include a statement, which shall be in addition to the statement of purposes of the
corporation, that does all of the following:

(1) Identifies the corporation as an association formed to manage a common
interest development under the Davis-Stirling Common Interest Development Act.

(2) States the business or corporate office of the association, if any, and, if the
office is not on the site of the common interest development, states the nine-digit
ZIP Code, front street, and nearest cross street for the physical location of the
common interest development.

(3) States the name and address of the association’s managing agent, if any.

(b) The statement of principal business activity contained in the annual
statement filed by an incorporated association with the Secretary of State pursuant
to Section 1502 of the Corporations Code shall also contain the statement
specified in subdivision (a).

Comment. Section 4280 continues former Section 1363.5 without change, except that a cross-
reference to the definition of “managing agent” has not been continued. See Section 4155
(“managing agent”).

See also Corp. Code §§ 1502 (annual statement), 7130-7135 (content of articles of

incorporation), 7810-7820 (amendment of articles of incorporation), 7150-7153 (content and
amendment of bylaws).

Article 4. Condominium Plan

§ 4290 (REVISED). Recordation of condominium plan

4290. (a) The certificate consenting to the recordation of a condominium plan
that is required by subdivision (c) of Section 4120 shall be signed and
acknowledged by all of the following persons:

(1) The record owner of fee title to that property included in the condominium
project.

(2) In the case of a condominium project that will terminate upon the
termination of an estate for years, by all lessors and lessees of the estate for years.

(3) In the case of a condominium project subject to a life estate, by all life
tenants and remainder interests.

(4) The trustee or the beneficiary of each recorded deed of trust, and the
mortgagee of each recorded mortgage encumbering the property.

(b) Owners of mineral rights, easements, rights-of-way, and other nonpossessory
interests do not need to sign the certificate.
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(c) In the event a conversion to condominiums of a community apartment
project or stock cooperative has been approved by the required number of owners,
trustees, beneficiaries, and mortgagees pursuant to Section 66452.10 of the
Government Code, the certificate need only be signed by those owners, trustees,
beneficiaries, and mortgagees approving the conversion.

Comment. Section 4290 restates former Section 1351(e)(3) without substantive change, except
that the last paragraph of (e)(3) is not continued in this section and a cross-reference to Section
4120(c) is added to the first paragraph.

1 Staff Note. Proposed Section 4290 would restate the procedural provisions of existing
Section 1351(e). Doing so necessitates a number of minor nonsubstantive language revisions.

§ 4295 (REVISED). Amendment or revocation of condominium plan

4295. A condominium plan may be amended or revoked by a recorded
instrument that is acknowledged and signed by all the persons who, at the time of
amendment or revocation, are the~types-of persons whose signatures are required
under Section 429@\[ to sign and acknowledge the condominium plan |

Comment. Section 4295 continues the last paragraph of former Section 1351(e) without
change, except that language is added to make clear that the persons whose signatures are
required for amendment or revocation of a condominium plan are the persons who fall within the
groups described in Section 4290 at the time of amendment or revocation.

1 Staff Note. Proposed Section 4295 is revised to make its meaning more clear, as described in
the Comment following the section.

Article 5. Operating Rules

§ 4350 (UNCHANGED). Requirements for validity and enforceability

4350. An operating rule is valid and enforceable only if all of the following
requirements are satisfied:

(a) The rule 1s in writing.

(b) The rule is within the authority of the board conferred by law or by the
declaration, articles of incorporation or association, or bylaws of the association.

(c) The rule is not inconsistent with governing law and t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>