CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM
Study J-1451 February 18, 2010

First Supplement to Memorandum 2009-50

Trial Court Restructuring: Rights and Responsibilities of the County as
Compared to the Superior Court (Discussion of Issues)

This supplement discusses comments received on the revisions of
Government Code Section 24350 recommended in Memorandum 2009-50.
Attached as an exhibit are written comments from the Office of County Counsel,
County of Tehama (hereafter, “Tehama County Counsel” or “County Counsel”).
The staff has also been in communication with the Administrative Office of the
Courts (hereafter, “AOC”) regarding Section 24350. The staff appreciates the
input.

We begin by summarizing the revisions recommended in Memorandum
2009-50. Next, we turn to the comments by the Tehama County Counsel, which
discuss the application of Section 24350 to a county officer. We then turn to the
preliminary input from the AOC, which pertains to the application of Section
24350 to a court officer.

BACKGROUND

On page 6 of Memorandum 2009-50, the staff proposes repealing Section
24350, and relocating its substance to Government Code Section 68083, as
follows:

Gov’t Code § 24350 (repealed). Collection of fees
SEC. __. Section 24350 of the Government Code is repealed.

Comment. Section 24350 is repealed and its substance is
continued, with revisions, in Section 68083.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.
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Gov’t Code § 68083 (added). Collection of fees

SEC. . Section 68083 is added to the Government Code, to
read:

68083. Each salaried officer of a superior court shall charge and
collect the fees allowed by law in all cases. Except as otherwise
provided by law, the officer shall deposit those fees into the Trial
Court Trust Fund on or before the fifth day of each month. No
salaried officer who collects fees pursuant to this section shall be
required to accept coin in payment of those fees.

Comment. Section 68083 continues the substance of former
Section 24350, with revisions to reflect (1) the unification of the
municipal and superior courts pursuant to former Section 5(e) of
Article VI of the California Constitution, and (2) the enactment of
the Lockyer-Isenberg Trial Court Funding Act, 1997 Cal. Stat. ch.
850 (see generally Sections 77000-77655). See, e.g., Sections 77003
(“court operations” defined), 77200 (state funding of “court
operations”).

15" Note: Comment Requested

Section 24350 requires an officer to pay into the county treasury
“the fees allowed by law in all cases, except those or a percentage of
them allowed him or her ....” (Emphasis added.) The Commission
specially solicits comment on whether any court officer may
continue to receive a percentage of the fees collected by the officer.
Proposed Section 68083 assumes that no one is still subject to such
an arrangement. The Commission seeks to confirm that
assumption.

The above revisions were premised on an express assumption by the staff
that Section 24350 applies only to a court officer. As discussed on pages 3-4 of
Memorandum 2009-50, the scope of the section was not entirely clear to the staff.
Although the section governs an “officer of a county or judicial district,” it is
ambiguous because a superior court officer was formerly a county officer, and a
municipal court officer was an officer of a judicial district. Based partly on
language providing that the section applies to “fees allowed by law in all cases,”
the staff ultimately decided to proceed on an assumption that this language
refers to fees for court cases, and that the section thus applies only to a court
officer.

COMMENTS BY THE TEHAMA COUNTY COUNSEL

The Tehama County Counsel comments that the staff's assumption that
Section 24350 governs only a court officer is erroneous. The County Counsel
points to several sources that indicate Section 24350 applies to a county officer.
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Case Law on Sections that Preceded Section 24350

While it appears that no court decision discusses Section 24350 itself, the
County Counsel points to decisions discussing predecessor sections (including
Section 165 of the County Government Act of 1883, Section 216 of the County
Government Act of 1897, and former Political Code Section 4292).

The predecessor sections are nearly identical to Section 24350. Section 24350
provides:

Each salaried officer of a county or judicial district shall charge
and collect for the use of his or her county and pay into the county
treasury on or before the fifth day of each month the fees allowed
by law in all cases, except those or a percentage of them allowed
him or her, and those which are a charge against the county. No

salaried officer who collects fees pursuant to this section shall be
required to accept coin in payment of those fees.

The immediate predecessor to Section 24350 provides:

All salaried officers of the several counties and townships of this
state shall charge and collect for the use of their respective counties,
and pay into the county treasury, on the first Monday in each
month, the fees now or hereafter allowed by law in all cases, except
where such fees, or a percentage thereof, is allowed such officers,
and excepting also such fees as are a charge against the county.

Former Political Code §4292 (1907 Cal. Stat. ch. 282, §1). Additionally, two
sections that preceded this section are identical to it, except they do not include
the reference to townships.

The County Counsel cites to several cases that apply the predecessor sections
to county officers who perform non-court duties. See, e.g., County of Los Angeles
v. Cline, 185 Cal. 299, 197 P. 67 (1921) (sheriff providing food to prisoners),
County of San Diego v. Bryan, 18 Cal. App. 460, 123 P. 347 (1912) (justice of peace
solemnizing marriages), People v. Kay, 34 Cal. App. 2d 691, 94 P.2d 361 (1939)
(county clerk collecting dog license fees); see also Exhibit p. 2, nn. 7-11.

Because Section 24350 is so similar to its predecessor sections, those cases
strongly indicate that Section 24350 also applies to county officers.

Attorney General Opinions

Additionally, as the Tehama County Counsel notes, two Attorney General
opinions apply Section 24350 itself to a county officer. See, e.g., 27 Ops. Cal. Att'y
Gen. 402, 403 (1956) (recorder), 40 Ops. Cal. Att'y Gen. 213, 214 (1962) (sheriff).



Legislative History

The Tehama County Counsel also points out some legislative history of
Section 24350 that shows the section is intended to apply to a county officer. See
Exhibit p. 3.

In 1993, Section 24350 was amended to provide that an officer is not required
to accept coin for payment. See 1993 Cal. Stat. ch. 1187, § 2.5. Committee analyses
of the amendment state that it is intended to prevent taxes or fees from being
paid in coin. See Senate Floor Analysis of SB 70 (Aug. 31, 1993); Senate Revenue
and Tax Committee Analysis of SB 70 (March 12, 1993). Because a county officer
collects taxes, the analyses reveal that Section 24350 is intended to apply to a

county officer, not just a court officer.

Recommendation

Instead of repealing Section 24350, the Tehama County Counsel suggests
amending it to remove the obsolete reference to a judicial district, while
relocating the material relating to courts to Section 68083. See Exhibit p. 3.

Based on all of the above, the staff agrees that Section 24350 should not be
repealed. Accordingly, instead of repealing Section 24350 as shown on page 6 of
Memorandum 2009-50, the staff recommends revising the section to remove the
obsolete reference to a judicial district, as follows:

24350. Each salaried officer of a county erjudieial-distriet shall
charge and collect for the use of his or her county and pay into the
county treasury on or before the fifth day of each month the fees
allowed by law in all cases, except those or a percentage of them
allowed him or her, and those which are a charge against the
county. No salaried officer who collects fees pursuant to this
section shall be required to accept coin in payment of those fees.

Comment. Section 24350 is amended to reflect (1) the
unification of the municipal and superior courts pursuant to former
Section 5(e) of Article VI of the California Constitution, and (2) the
enactment of the Lockyer-Isenberg Trial Court Funding Act, 1997
Cal. Stat. ch. 850 (see generally Sections 77000-77655). See, e.g.,
Sections 77003 (“court operations” defined), 77200 (state funding of
“court operations”). For fees collected by a salaried officer of a
superior court, see Section 68083.



PRELIMINARY INPUT FROM THE AOC

In Memorandum 2009-50, the staff recommended that the court-related
substance of Section 24350 be relocated to Title 8 of the Government Code, which
pertains to courts. The staff further recommended that revisions be made to:

(1) Replace the reference to a “salaried officer of a county or judicial
district” with a reference to a “salaried officer of a superior court.”
This revision is needed because the superior courts are now
funded by the state instead of the county, and an officer of the
superior court is no longer an officer of the county.

(2) Delete two apparently obsolete exceptions, one relating to fees
owed by the county, and the other relating to fees an officer is
permitted to keep as salary. A Note in the tentative
recommendation would specially request input on whether to
delete the latter exception.

(3) Replace the requirement that fees be deposited into the county
treasury with a requirement that fees be deposited into the Trial
Court Trust Fund, except as otherwise provided by law. Again, we
suggested this revision to reflect the switch from county funding
to state funding of trial court operations.

The staff recommended that these revisions and the relocation be effectuated
by adding Section 68083 to the Government Code, to read:

Each salaried officer of a superior court shall charge and collect
the fees allowed by law in all cases. Except as otherwise provided
by law, the officer shall deposit those fees into the Trial Court Trust
Fund on or before the fifth day of each month. No salaried officer
who collects fees pursuant to this section shall be required to accept
coin in payment of those fees.

The language in this new section would deviate from the language in existing

Section 24350 as shown in strikeout and underscore below:

Each salaried officer of a eeounty—erjudicial-distriet superior
court shall charge and collect forthe-use-of-his-orhercountyand

pay—into—thecountytreasury—on—or before—the fifth-dayofeach
menieh the fees allowed by law in all cases—e*eept—’ehese—er—a

Except as otherw1se prov1ded by law

the officer shall deposit those fees into the Trial Court Trust Fund
on or before the fifth day of each month. No salaried officer who
collects fees pursuant to this section shall be required to accept coin
in payment of those fees.




Through informal communications, AOC staff has expressed concern about
proposed new Section 68083. AOC staff initially suggested some alternative
language, but they are now rethinking that suggestion in light of questions we
posed. AOC staff expects it will take awhile to fully research the matter and
determine what position to take. There is a good possibility that the AOC and
Judicial Council will ultimately recommend a more far-reaching reform than the
Commission is authorized to study — i.e., a reform that goes beyond removing
or updating material made obsolete by trial court restructuring.

The concerns voiced by AOC staff relate primarily to:

(1) Where fee money is to be deposited (the Trial Court Trust Fund or
elsewhere).

(2) When fee money is to be deposited (“on or before the fifth day of
each month” as Section 24350 states, or at some other time).

For purposes of a tentative recommendation, the Commission could partially
address those concerns by being less specific about where and when fee money is
to be deposited. That could perhaps be done by rephrasing proposed Section
68083 to read:

68083. Each salaried officer of a superior court shall Charge,
collect, and promptly deposit the fees allowed in each case, as
provided by law. No salaried officer who collects fees pursuant to
this section shall be required to accept coin in payment of those
fees.

That would be equivalent to revising the language in existing Section 24350 as
follows:

Each salaried officer of a eounty—erjudicial-distriet superior
court shall charge, and collect, and promptly deposit fer-the-use-of

his-or-her-countyand pay-into-the-countytreasury-on-or before-the
ﬁﬁ’eh—d—a%ef—eaeh—meﬂth the fees allowed bﬂa&%m—all—e&ses—e*eept

in each case, as prov1ded bV law.

No salaried officer who collects fees pursuant to this section shall
be required to accept coin in payment of those fees.

The staff believes this would be a good idea. It would allow the
Commission to go forward in soliciting comment, while avoiding the use of
language we know is troubling to the AOC. Notably, AOC staff suggested a
similar stopgap approach, for use pending completion of the AOC’s analysis. See
Email from J. Grove to C. Bidart (2/11/10). If the AOC and Judicial Council



eventually come up with alternative language that falls within the scope of the
Commission’s authority, the Commission could always substitute that language
later.

Respectfully submitted,

Catherine Bidart
Staff Counsel

Barbara Gaal
Chief Deputy Counsel



