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C A L I F O RN I A  L A W  RE V I S I O N  C O M MI S S I O N    S T A F F  ME MO RA N DU M 

Study L-623 August 19, 2009 

Memorandum 2009-36 

Presumptively Disqualified Fiduciary (Public Comment) 

The Commission recently completed its study of Probate Code provisions 
that establish a statutory presumption of menace, duress, fraud, or undue 
influence when a donative instrument makes a gift to a person in a specified 
relationship to the transferor. See Donative Transfer Restrictions, 38 Cal. L. 
Revision Comm’n Reports 107 (2008). 

For example, Probate Code Section 21350 creates such a presumption when a 
donative instrument makes a gift to a “disqualified person” (i.e., the drafter of 
the instrument, a fiduciary of the transferor who transcribes the instrument (or 
causes it to be transcribed), a “care custodian” of a transferor who is a 
“dependent adult,” and certain specified family members and associates of any 
of the preceding persons). There are significant exceptions to the presumption, 
including an exception for gifts to close family members of the transferor and for 
instruments drafted by family members. See Prob. Code § 21351(a). 

That statutory presumption is borrowed and applied in a related context. 
Probate Code Section 15642(b)(6) provides for the removal of a sole trustee who 
is a disqualified person, unless 

based upon any evidence of the intent of the settlor and all other 
facts and circumstances, which shall be made known to the court, 
the court finds that it is consistent with the settlor’s intent that the 
trustee continue to serve and that this intent was not the product of 
fraud, menace, duress, or undue influence. 

As with Section 21350, there is a family member exception and a saving 
mechanism (involving certification by an attorney that the instrument at issue 
was not the product of menace, duress, fraud, or undue influence). See Prob. 
Code § 15642(b)(6)(A)-(B). 

In effect, Section 15642 extends the policy of Section 21350, which presumes 
the invalidity of a gift to a disqualified person, to also presume the invalidity of a 
provision naming that person as sole trustee. 
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The Executive Committee of the Trusts and Estates Section of the State Bar 
(“TEXCOM”) has suggested that the policy be extended further, to also presume 
the invalidity of a provision naming a disqualified person as executor of a will. 
Memorandum 2008-36, p. 20. 

In considering that proposal, Memorandum 2009-22 discussed whether the 
policy should be broadened even further, to presume the invalidity of an 
instrument granting other types of fiduciary powers. The memorandum 
specifically discussed whether the presumption should apply to an instrument 
naming an executor, an instrument nominating a conservator, an instrument 
creating a power of attorney, and an instrument creating a power of 
appointment.  

For each fiduciary power, the memorandum asked: (1) Would the grant of 
power confer some benefit on the person granted the power? (2) Could the 
power be abused to obtain an improper benefit? (3) Are there institutional checks 
in place, adequate to police against abuse of the power? 

The staff felt that many of those questions would be best answered by those 
with direct practical experience of how the powers are actually exercised. For 
that reason, the staff requested input from practitioners, judges, and other 
interested persons. 

In response, we have received letters from TEXCOM and from the Probate 
and Mental Health Law Committee of the California Judges Association (“CJA  
Committee”).  

The letters are attached as an exhibit. 

GENERAL SUPPORT FOR BROAD PRESUMPTION 

Both TEXCOM and the CJA Committee write in support of broadening the 
existing rule that provides for the presumptive removal of a sole trustee who is a 
“disqualified person,” so that the presumption would also apply to other 
fiduciary powers.  

The CJA Committee believes that the presumption should apply to an 
executor, a power of attorney, and a power of appointment. However, they are 
doubtful of the need to extend the presumption to a conservatorship: 

We agree with the CLRC staff that there is “little need to extend 
the presumption” to conservatorship nominations. Conservators 
are appointed after extensive notice and investigation, are bonded 
for assets, and subject to follow-up investigations. 
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See Exhibit pp. 1-2. 
TEXCOM supports applying the presumption to all four of the identified 

fiduciary powers, including a conservatorship. However, with respect to a 
conservatorship, TEXCOM would limit the presumption to a conservator of the 
estate (as distinguished from a conservator of the person or a limited conservator 
for an adult with a developmental disability). See discussion at Exhibit p. 6. 

The staff appreciates the thoughtful input from TEXCOM and the CJA 
Committee. However, there is a significant obstacle to proceeding further with 
this study at this time. 

UNSETTLED LAW 

The current study proposes to borrow the existing classification of 
“disqualified persons” used in Section 21350 and then apply that classification to 
instruments naming disqualified persons as fiduciaries. Consequently, any 
change to the existing classification will also have a significant substantive effect 
on the scope of the presumptions proposed in this study. 

Senate Bill 105 (Harman) would substantively change the classification of 
disqualified persons (mostly as a result of proposed changes to the terms “care 
custodian” and “dependent adult”). Those changes could affect the policy 
concerns and preferences of the groups and individuals who have commented 
on this study. For example, TEXCOM’s letter includes the following caveat: 

One substantial caveat is in order: Texcom’s recommendations 
are premised on the assumption that the terms “dependent adult” 
and “care custodian” are re-defined as set forth in SB-105 or in a 
substantially similar manner. Absent such a change in the law, the 
courts will face the same difficulties in applying new statutes 
creating additional categories of presumptively disqualified 
fiduciaries that they presently face in applying section 21350 to 
presumptively invalid donative transfers. The new statutes could 
also unduly limit a dependent adult’s appropriate choice of a 
fiduciary. 

See Exhibit p. 4. 
A similar concern was raised by Disability Rights California (“DRC”), in an 

earlier letter to the Commission on this topic. DRC noted that its position on the 
issues was dependent on whether and how the definitions of “care custodian” 
and “dependent adult” are changed by SB 105 (Harman). See First Supplement to 
Memorandum 2009-22. 
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Those sorts of concerns appeared to be manageable at the outset of this study, 
when it seemed likely that SB 105 would be enacted this year. However, as noted 
in Memorandum 2009-23, SB 105 has been made into a two-year bill. 
Consequently, the Legislature’s final decision on the proper scope of the 
disqualified person classification will not be known until 2010. 

That uncertainty as to the final state of the underlying law could cause the 
Commission to waste time and resources developing a proposal based on 
expectations that are not borne out. For that reason, the staff recommends that 
this study be put on hold until the fate of SB 105 is settled. That would 
probably mean setting it aside until the second quarter of 2010.  

Respectfully submitted, 

Brian Hebert 
Executive Secretary 



 

EMAIL FROM JORDAN POSAMENTIER,  
CALIFORNIA JUDGES ASSOCIATION 

(8/10/09) 
Dear Brian, 
  
Below are the CJA Probate & Mental Health Law Committee’s comments on the 

proposed legislation re presumptively disqualified fiduciaries. These comments comprise 
the consolidated opinion of the Committee but not necessarily of CJA as a whole because 
the CJA Board has not reviewed and approved these comments. 

  
Best regards, 
Jordan 
----------------------------------------------------- 
  
  
The issue is whether to extend the application of the statute regarding persons 

presumptively disqualified (because of fiduciary or other relationship) from inheritance 
or serving as trustee, to include presumptive disqualification from other fiduciary 
appointments:  

  
(1) executor of a will, 
(2) conservator, 
(3) power of attorney, and 
(4) power of appointment. 
 
Whatever the scope of “presumptively disqualified persons” is (or should be, 

currently the subject of dispute in SB 105), it makes no sense to say, e.g., “you can’t be a 
trustee, but you can act under a durable power of attorney (with the ability to transfer 
assets to yourself).”  Because of the opportunity for abuse, durable powers of attorney are 
often called “a license to steal.” So we support extending the same presumption against 
validity to powers of attorney naming someone presumptively disqualified. 

  
We would likewise extend the presumptive disqualification to holders of powers of 

appointment.  Mr. Gunderson of the OC had a clever trick when he couldn’t convince a 
client to just write him into their will.  He’d get them to give him a limited power of 
appointment to dispose of a percentage of his estate to a charity.  When his clients died, 
he used this power to give the money to the rare and exotic birds unit of the San Diego 
Zoo.  Having, then, extra cash, the rare and exotic birds unit of the San Diego Zoo would 
look for opportunities to buy rare and exotic birds.  Conveniently for them, it happened 
that Mr. Gunderson was a breeder and seller of rare and exotic birds.  So the money 
ended up back in Mr. Gunderson’s hands.  

  

EX 1



 

We agree with the CLRC staff that there is “little need to extend the presumption” to 
conservatorship nominations.  Conservators are appointed after extensive notice and 
investigation, are bonded for assets, and subject to follow-up investigations.  

  
We would extend the presumptive disqualification to executors.  They are appointed 

without independent investigation or scrutiny by the courts.  They usually are unbonded, 
and have the ability to sell or refinance real estate assets under the IAEA, and abscond 
with the money.  (By contrast, usually conservators cannot sell or encumber real property 
without a further noticed hearing and posting additional bond.)  Many courts haven’t the 
resources to do any follow-up to make sure personal representatives actually complete 
their fiduciary responsibilities.  

  
The CLRC report mentions a concern about effectiveness of the presumption in these 

situations.  Certainly, extending the presumption will be no panacea.  We can’t have the 
presumption work to invalidate transactions already done by attorneys-in-fact as to 3rd 
parties, or powers of attorney will cease to be effective because nobody will want to take 
the risk of transacting with the attorney-in-fact.  But at least when the situation is brought 
to the court, we will be able to act in a way that is coherent throughout these fiduciary 
situations. 
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