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Study L-623 April 15, 2009 

First Supplement to Memorandum 2009-22 

Presumptively Disqualified Fiduciary (Introduction of Study) 

Memorandum 2009-22 discusses whether the presumption of menace, duress, 
fraud, or undue influence that arises under Probate Code Section 21350, with 
respect to an instrument making a gift to a specified “disqualified person,” should 
also be extended to an instrument granting a fiduciary power to such a person.  

The Commission has received a letter from Disability Rights California 
(“DRC”), commenting on the issues discussed in Memorandum 2009-22. See 
Exhibit. DRC’s comments are briefly summarized below. 

Objection to Existing Definition of “Dependent Adult” 

As discussed in the context of the Commission’s prior study of the 
presumption of menace, duress, fraud, or undue influence that arises under 
Probate Code Section 21350, DRC objects to the definition of “dependent adult” 
used in that provision (because it encompasses any adult with a disability). See 
generally First Supplement to Memorandum 2008-13; First Supplement to 
Memorandum 2008-47. (Note that the Commission has recommended revising 
the definition of “dependent adult” to use a functional test, rather than a test 
based solely on a person’s disability. See Donative Transfer Restrictions, 38 Cal. L. 
Revision Comm’n Reports 107 (2008). That recommendation would be 
implemented by SB 105 (Harman), which is pending in the Legislature.) 

DRC reiterates its opposition to the existing definition, and makes clear that it 
would oppose any extension of a presumption that is based on that definition. 
See Exhibit p. 1. 

Objection to Presumptive Disqualification of “Care Custodian” as Conservator 
or Attorney-in-Fact. 

DRC also opposes any extension of the presumption of menace, duress, 
fraud, or undue influence to an instrument naming a care custodian as 
conservator or attorney-in-fact, regardless of how “dependent adult” is defined. See 
Exhibit pp. 2-3.  
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DRC explains its position as follows: 

For many people with disabilities, a care custodian is the person 
who spends the most time with the individual and has the most in-
depth knowledge of his or her personal needs, preferences and 
goals. This would make a care custodian a natural choice if the 
individual were to nominate a conservator or appoint an attorney-
in-fact. Legal safeguards already exist to ensure that these 
nominations and appointments are not the result of menace, 
duress, fraud, or undue influence. 

Id. 
It is correct that there are significant legal safeguards in place to prevent the 

improper appointment of a conservator (because the appointment decision is 
made by the court). See Memorandum 2009-22, pp. 6-7; Exhibit p. 2.  

It is less clear that there are adequate safeguards in place to protect against 
menace, duress, fraud, or undue influence in the execution of a power of 
attorney. DRC points out that a person must have legal capacity in order to 
execute an effective power of attorney. See Exhibit p. 3. However, incapacity is a 
different issue from menace, duress, fraud, or undue influence. A person may 
possess legal capacity, yet still fall victim to fraud or undue influence. 

Respectfully submitted, 

Brian Hebert 
Executive Secretary 
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