CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study J-505 December 4, 2007

Memorandum 2007-51

Civil Discovery: Deposition in Out-of-State Litigation
(Comments on Revised Tentative Recommendation)

The Commission circulated for comment a revised tentative recommendation
on Deposition in Out-of-State Litigation. In response, the Commission received a
phonecall from Judge Leslie Nichols (Superior Court, County of Santa Clara) and

the following written comments:
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This memorandum discusses the comments.

The memorandum also discusses issues relating to the final version of the
Uniform Interstate Depositions and Discovery Act (2007), which has been
released by the National Conference of Commissioners on Uniform State Laws
(“NCCUSL”). For reference purposes, the final version of that Act is reproduced
at Exhibit pages 13-26.

A staff draft of a final recommendation is attached for Commission members
and other interested persons to consider. The Commission needs to decide
whether to approve the draft, with or without revisions, as a final
recommendation to be printed and submitted to the Legislature.

GENERAL NATURE OF THE COMMENTS

The comments offer various suggestions for improvement of specific aspects
of the Commission’s proposal. None of the comments question the proposal’s
basic premise: that it would be helpful to clarify the procedure for taking

discovery in California for use in an out-of-state case.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.
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Rather, attorney Herb Barish describes the Commission’s study as a
“worthwhile project,” which “deserves support.” Exhibit p. 3. In previous
communications, process server Tony Klein has similarly expressed support for
the Commission’s study. The State Bar Committee on Administration of Justice
(“CAJ”) also “supports the CLRC's efforts to clarify and refine the procedure for
obtaining discovery from a witness in California for the purposes of a proceeding
pending in another jurisdiction.” Exhibit p. 8. Likewise, Judge Nichols seemed to
support the general concept of clarifying the law in this area.

SPECIFIC SUGGESTIONS FOR IMPROVEMENT

The specific suggestions for improvement of the Commission’s proposal are
described and analyzed below. All suggestions relating to the same proposed
provision are grouped together. The proposed provisions in question are
discussed in numerical order.

Definitions (Proposed Code Civ. Proc. § 2029.200)

Proposed Section 2029.200(a) would define “foreign jurisdiction” to include
both a “state other than this state” and a “foreign nation.” Proposed Section
2029.200(b) would define “foreign subpoena” as a “subpoena issued under
authority of a court of record of a foreign jurisdiction.” Under specified
conditions, proposed Sections 2029.300 and 2029.350 authorize issuance of a
California subpoena upon receipt of a “foreign subpoena.” The recommended
legislation would thus facilitate discovery for litigation in a foreign nation, not
just for litigation in another United States jurisdiction.

Herb Barish raises questions about this approach:

Foreign jurisdictions include foreign nations. Good bye Hague —
Hello California. Should this change be done so casually? Maybe
itts a good idea. How about reciprocity? Should foreign
jurisdictions be given greater rights in California than in their own
nation? Should they be given greater rights in California than they
afford to litigants in California who seek discovery in those same
foreign countries? These are serious policy issues that need to be
widely discussed and considered before making such an extreme
change.

Discovery by litigants in courts of foreign nations appears to be
an area of law occupied by the feds. International discovery
involves international relations. There’s this annoying problem
with The Hague Evidence Convention, with 28 USCA 1781, 1782,
and with sections of th[e] U.S. Constitution, such as Article 1, § 10,



Article II, § 2, and Article VI. California might lack jurisdiction to
independently decide how to handle foreign discovery.

In view of the myriad of issues involving international
discovery, most not mentioned here, the authors of this proposed
legislation might consider limiting it to interstate discovery.

Exhibit p. 2.

The Commission has already discussed this matter a number of times. See
CLRC Memorandum 2006-41, pp. 13-14; CLRC Minutes (Oct. 2006), p. 15; CLRC
Memorandum 2006-46, pp. 11-12; CLRC Minutes (Dec. 2006), p. 8.

Notably, the uniform act newly approved by the NCCUSL (Exhibit pp. 13-26)
would not apply to discovery for an action in a foreign nation. The Comment to
Section 2 of that Act explains that “international litigation is sufficiently different
and is governed by different principles, so that discovery issues in that arena
should be governed by a separate act.” See Exhibit p. 22.

In contrast, however, the existing California provision governing discovery
for an action in another jurisdiction — Code of Civil Procedure Section 2029.010
— expressly applies to discovery for an action in a foreign nation. Existing
Section 2029.010 continues former Code of Civil Procedure Section 2029 without
change. See Section 2029.010 Comment. That provision was enacted in 1986; the
Comment to it explained:

This section authorizes the use of the subpoena power of the
California Superior Courts to compel witnesses served within its
borders to submit to a deposition in California for use in a lawsuit
pending in another state or in a foreign nation. Although the statute
itself does not apply to discovery carried on in actions pending in
California, the cooperation that it extends to those administering
civil justice in other states and nations undoubtedly affects their
willingness to reciprocate with respect to cases pending in the
courts of this state.

Subdivision (a) restates and slightly amplifies the provisions of

the opening paragraph of present CCP § 2023. This paragraph
embodies the Uniform Foreign Depositions Act....

State Bar-Judicial Council Joint Commission on Discovery, Proposed California
Civil Discovery Act of 1986 (Jan. 1986), p. 58 (emphasis added, citation omitted).
As stated in the Comment to former Section 2029, the predecessor of that
provision was former Code of Civil Procedure Section 2023, which was modeled
on the Uniform Foreign Depositions Act (“UFDA”). Former Section 2023, enacted
in 1959, did not refer to a “foreign nation,” but did refer to “any court of record
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in any other state, territory, district or foreign jurisdiction.” 1959 Cal. Stat. ch. 1590,
§ 5 (emphasis added). That phrase was drawn directly from the UFDA. From the
context, it is clear that the term “foreign jurisdiction” referred to a foreign nation,
not another state, territory, or district.

NCCUSL adopted the UFDA in 1920. Although it was superseded by another
uniform act in 1962, statutes based on the UFDA are still in force in many states.
See Revised Tentative Recommendation on Deposition in Out-of-State Litigation
(Aug. 2007), at 2 n.12 (hereafter, “Revised Tentative Recommendation”).

Despite extensive research, we are not aware of any problem stemming from
application of any of these statutes to discovery for an action in a foreign nation.
In particular, although California law has facilitated such discovery since 1959,
there do not seem to have been any problems relating to it.

Mr. Barish is correct that foreign policy is a matter of national concern. In an

earlier memo, we said:

Of key concern is protecting California citizens from potential

harm or harassment, while maintaining good relations with other

nations. Our hunch is that the proposed procedure generally will

work fine and if a foreign nation is potentially abusive, federal or

international law would override any state statute that might be invoked

for an improper purpose.
CLRC Memorandum 2006-41, pp. 13-14 (emphasis added). We encouraged
comments on whether that perception of the situation was correct. The consensus
of the Commission, including members knowledgeable in international law, was
that it would not be problematic to apply the proposed law to an action in a
foreign nation.

We continue to encourage comments on this point, particularly from
persons with expertise in international law. In the attached draft of a final
recommendation, we have expanded the discussion of the matter (see p. 7, n. 34).
Ideally, the Commission would have the benefit of a uniform act on the subject
before deciding how to address discovery for an action in a foreign nation. If
Section 2029.010 were repealed, however, and replaced with legislation that did
not address discovery for such an action, a California court would have no
guidance on how to handle such a discovery request. Absent further input, it
seems advisable to stick with the approach in the revised tentative
recommendation.



Issuance of Subpoena (Proposed Code Civ. Proc. §§ 2029.300, 2029.350,
2029.390)

Proposed Code of Civil Procedure Section 2029.300 would specify the
procedure for asking a California court to issue a subpoena that compels
discovery for an out-of-state case. Proposed Code of Civil Procedure Section
2029.350 would specify the circumstances under which local counsel could issue
a subpoena that compels discovery for an out-of-state case. Proposed Code of
Civil Procedure Section 2029.390 would direct the Judicial Council to prepare
forms to be used in these two contexts.

Most of the suggestions and issues relate to these proposed provisions.

Revised NCCUSL Language

In finalizing the Uniform Interstate Depositions and Discovery Act
(“UIDDA”), NCCUSL made some changes in the wording of Section 3. Because
proposed Section 2029.300 is modeled in part on UIDDA Section 3, it should
track the language of that provision as closely as possible, while conforming to
California statutory drafting practices and preserving language necessary to
provide additional guidance the Commission considers desirable.

That could be achieved by revising proposed Section 2029.300 and its
Comment as shown below:

2029.300. (a) A—party—may To request issuance of a subpoena
under this section, a party shall submit the original or a true and
correct copy of a foreign subpoena to the clerk of the superior court
in the county in which discovery is sought to be conducted in this
state. The A request for and the issuance of a subpoena in-this-state
under this section shall does not constitute making an appearance
in the courts of this state.

(b) In addition to submitting a foreign subpoena under
subdivision (a), a party seeking discovery shall do both of the
following;:

(1) Submit an application requesting that the superior court
issue a subpoena with the same terms as the foreign subpoena. The
application shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390. No civil case cover sheet is required.

(2) Pay the fee specified in Section 70626 of the Government
Code.

(c) When a party submits a foreign subpoena to the clerk of the
superior court in accordance with subdivision (a), and satisfies the
requirements of subdivision (b), the clerk shall promptly issue a
subpoena for service upon the person to which the foreign

subpoena is directed. Fhe—subpoena—shall-incorporate—theterms
used in the foreign subpoend.




(d) A subpoena issued under this section shall satisfy all of the
following conditions:

(1) It shall incorporate the terms used in the foreign subpoena.

(2) It shall contain or be accompanied by the names, addresses,
and telephone numbers of all counsel of record in the proceeding to
which the subpoena relates and of any party not represented by
counsel.

(3) It shall bear the caption and case number of the out-of-state
case to which it relates.

£2) (4) It shall state the name of the court that issues it.

(@))%Sh&ﬂ—é@ﬂt&ﬂ%é—&é@@ﬁ%—?&ﬂ*@d—b§#ﬁh?ﬂ%&ﬁ%@ﬁﬁdd¥?ﬁﬁ@ﬁ;

counsel
(4 (5) It shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390.

Comment. Section 2029.300 is added to clarify the procedure for
obtaining a California subpoena to obtain discovery from a witness
in this state for use in a proceeding pending in another United
States jurisdiction. For the benefit of the party seeking the subpoena
and the court issuing it, the procedure is designed to be simple and
expeditious.

Subdivisions (a), (c), and ¢&)3) (d)(1)-(2) are similar to Section 3
of the Uniform Interstate Depositions and Discovery Act (2007).
Subdivisions (D BH-2)—and{H4) (b) and (d)(3)-(5) address
additional procedural details.

Subdivision (a) makes clear that requesting and obtaining a
subpoena under this section does not constitute making an
appearance in the California courts. For further guidance on
avoiding unauthorized practice of law, see Bus. & Prof. Code §
6125; Cal. R. Ct. 966, 983; Report of the California Supreme Court
Multijurisdictional Practice Implementation Committee: Final
Report and Proposed Rules (March 10, 2004); California Supreme
Court Advisory Task Force on Multijurisdictional Practice, Final
Report and Recommendations (Jan. 7, 2002). In general, a party to
out-of-state litigation may take a deposition in California without
retaining local counsel if the party is self-represented or
represented by an attorney duly admitted to practice in another
jurisdiction of the United States. Birbrower v. Superior Court, 17
Cal. 4th 119, 127, 70 Cal. Rptr. 2d 304, 949 P.2d 1 (1998) (“[Plersons
may represent themselves and their own interests regardless of
State Bar membership....”); Cal. R. Ct. 966; Final Report and
Recommendations, supra, at 24. Different considerations may
apply, however, if a discovery dispute arises in connection with
such a deposition and a party to out-of-state litigation wants to
appear in a California court with respect to the dispute.

See also Sections 2029.350 (issuance of subpoena by local
counsel), 2029.640 (deposition on notice or agreement).
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Proposed Section 2029.350 should also be revised to more closely track the
final language of UIDDA Section 3. That could be done as follows:

2029.350. (a) Notwithstanding Sections 1986 and 2029.300, if a
party to a proceeding pending in a foreign jurisdiction retains an
attorney licensed to practice in this state, who is an active member
of the State Bar, and that attorney receives the original or a true and
correct copy of a foreign subpoena-i

ign-jurisdietion, the attorney may issue a subpoena under this
article-ineorporating-the terms-used-in-the foreign-subpeena.

(b) A subpoena issued under this section shall satisfy all of the
following conditions:

(1) It shall incorporate the terms used in the foreign subpoena.

(2) It shall contain or be accompanied by the names, addresses,
and telephone numbers of all counsel of record in the proceeding to
which the subpoena relates and of any party not represented by
counsel.

(3) It shall bear the caption and case number of the out-of-state
case to which it relates.

€2) (4) It shall state the name of the superior court of the county
in which the discovery is to be conducted.

(Q»)—Lbshaﬂ—eentam—ekbeaeeem-pamed—b%thgﬂ%amesradd{gsses;

counsel
(4 (5) It shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390.

Comment. Section 2029.350 is added to make clear that if certain
conditions are satisfied, local counsel may issue process compelling
a California witness to appear at a deposition for an action pending
in another jurisdiction.

The section does not make retention of local counsel mandatory.
For guidance on that point, see Section 2029.300(a); Bus. & Prof.
Code § 6125; Cal. R. Ct. 966, 983; Report of the California Supreme
Court Multijurisdictional Practice Implementation Committee:
Final Report and Proposed Rules (March 10, 2004); California
Supreme Court Advisory Task Force on Multijurisdictional
Practice, Final Report and Recommendations (Jan. 7, 2002). In
general, a party to out-of-state litigation may take a deposition in
California without retaining local counsel if the party is self-
represented or represented by an attorney duly admitted to
practice in another jurisdiction of the United States. Birbrower v.
Superior Court, 17 Cal. 4th 119, 127, 70 Cal. Rptr. 2d 304, 949 P.2d 1
(1998) (“[Plersons may represent themselves and their own
interests regardless of State Bar membership....”); Cal. R. Ct. 966;
Final Report and Recommendations, supra, at 24. Different
considerations may apply, however, if a discovery dispute arises in
connection with such a deposition and a party to out-of-state



litigation wants to appear in a California court with respect to the
dispute.

See also Sections 2029.300 (issuance of subpoena by clerk of
court), 2029.640 (deposition on notice or agreement).

Revising Section 2029.350 as shown above would not only track the final
language of UIDDA Section 3, but would also eliminate a concern expressed by
Tony Klein, which stemmed from subdivision (a)’s reference to “a subpoena
issued by a court of record of a foreign jurisdiction.” See Exhibit p. 5. That phrase
is not used in UIDDA Section 3 and would not be used in the revised version of
proposed Section 2029.350.

Type of Document From Another Jurisdiction

To obtain a subpoena from a California court, a party would have to “submit
the original or a true and correct copy of a foreign subpoena to the clerk of the
superior court in the county in which discovery is sought to be conducted in this
state.” Proposed Code Civ. Proc. § 2029.300(a) (emphasis added). The term
“foreign subpoena” would be defined as “a subpoena issued under authority of a
court of record of a foreign jurisdiction.” Proposed Code Civ. Proc. § 2029.200(b).
The term “subpoena” would be broadly defined as follows:

(e) “Subpoena” means a document, however denominated, issued
under authority of a court of record requiring a person to do any of
the following;:

(1) Attend and give testimony at a deposition.

(2) Produce and permit inspection and copying of designated
books, documents, records, electronically stored information, or
tangible things in the possession, custody, or control of the person.

(3) Permit inspection of premises under the control of the
person.

Proposed Code Civ. Proc. § 2029.200(e) (emphasis added). The Comment to that

definition would explain:

To facilitate discovery under this article, subdivision (e) defines
“subpoena” broadly. The term includes not only a document
denominated a “subpoena,” but also a mandate, writ, letters rogatory,
letter of request, commission, or other court document that requires a
person to testify at a deposition, produce documents or other items, or
permit inspection of property.

(Emphasis added.)

Tony Klein expresses concern about the “subpoena” requirement:



The Application form should reference the issued subpoena, but
also continue to reference other documents that other states will continue
to require unless or until they adopt the Uniform Interstate Depositions
and Discovery Act. Those documents will continue to be a part of the
tiling package. Would these documents, without a subpoena, allow
the clerk to issue a California subpoena? The proposal replaces
current law that authorizes issuance with the documents that will
continue to be submitted by all other states, and perhaps most of
them for the foreseeable future. Adopting the UIDDA before any
other state, and replacing CCP 2029.010, puts California as the one
state out-of-step with the others.

Exhibit p. 5 (emphasis added). Mr. Klein apparently does not realize that the
term “subpoena” would be broadly defined to include documents such as a
mandate, writ, letters rogatory, letter of request, or commission that requires a
person to testify at a deposition, produce documents or other items, or permit
inspection of property.

His confusion is understandable. Although the situation is well-explained at
page 6 of the preliminary part (narrative portion) of the revised tentative
recommendation, it is not explained at all in the Comment to proposed Section
2029.300.

To prevent confusion about what type of document from out-of-state is
required, a new paragraph should be added to the Comment to proposed
Section 2029.300:

Comment. Section 2029.300 is added to clarify the procedure for
obtaining a California subpoena to obtain discovery from a witness
in this state for use in a proceeding pending in another United
States jurisdiction. For the benefit of the party seeking the subpoena
and the court issuing it, the procedure is designed to be simple and
expeditious.

Subdivisions (a), (c), and (d)(3) are similar to Section 3 of the
Uniform Interstate Depositions and Discovery Act (2007).
Subdivisions (b), (d)(1)-(2), and (d)(4) address additional
procedural details.

To obtain a subpoena under this section, a party must submit
the original or a true and correct copy of a “foreign subpoena.” For
definitions of “foreign subpoena” and “subpoena,” see Section
2029.200 (definitions). The definition of “subpoena” is broad,
encompassing not only a document denominated a “subpoena,”
but also a mandate, writ, letters rogatory, letter of request,
commission, or other court document that requires a person to
testify at a deposition, produce documents or other items, or permit
inspection of property.

Subdivision (a) makes clear that ....
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A similar change should be made in the Comment to proposed Section
2029.350:

Comment. Section 2029.350 is added to make clear that if certain
conditions are satisfied, local counsel may issue process compelling
a California witness to appear at a deposition for an action pending
in another jurisdiction.

To issue a subpoena under this section, a California attorney
acting as local counsel must receive the original or a true and
correct copy of a “foreign subpoena.” For definitions of “foreign
subpoena” and “subpoena,” see Section 2029.200 (definitions). The
definition of “subpoena” is broad, encompassing not only a
document denominated a “subpoena,” but also a mandate, writ,
letters rogatory, letter of request, commission, or other court
document that requires a person to testify at a deposition, produce
documents or other items, or permit inspection of property.

The section does not make retention of local counsel ....

Authenticity of the Document From Another Jurisdiction

By phone, Judge Nichols expressed concern about possible use of fraudulent
documents. He would like some assurance that a document purporting to be
from a court in another jurisdiction is actually what it purports to be.

The staff pointed out that proposed Sections 2029.300 and 2029.350 would
require submission or receipt of “the original or a true and correct copy of a
foreign subpoena.” We also pointed out that Section 2029.390 would direct the
Judicial Council to prepare a subpoena application form. As noted in footnote 43
of the revised tentative recommendation, the application form could require the
applicant to provide a copy of the foreign subpoena, together with a declaration
attesting under penalty of perjury that it is a true and correct copy of what it
purports to be.

Judge Nichols approved of these requirements. The Commission should
retain them in its final recommendation.

Issuance of Subpoena Under Authority of the County in Which Discovery Is To Be
Conducted
When a party seeks a subpoena compelling discovery in California for an out-
of-state case, proposed Code of Civil Procedure Section 2029.300 would direct
the party to apply to the superior court in “the county in which discovery is
sought to be conducted.” It would not be possible to obtain the subpoena from

the superior court in another California county.
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Herb Barish questions that approach. Referring to the above requirement, he
writes:

(1) Why? (2) Is an out-of-state attorney supposed to be familiar
with county lines? (3) “The county in which discovery is sought to
be conducted” is an uncertain term. For example, what happens
when documents are sought from an individual or business that
has offices and /or storage in a variety of counties? Why not require
the subpoena to be issued from any county but be treated as issued
by the State? This project is an effort to improve civil discovery
among different states. Adding counties to the system creates an
additional complication to what is intended to simplify procedures.

Exhibit p. 2 (emphasis in original).

The Commission has twice previously considered the possibility of allowing
an out-of-state litigant to seek a subpoena from any California court, not just the
court in which the discovery is to be conducted. See First Supplement to CLRC
Memorandum 2006-7, pp. 5-6; CLRC Minutes (April 2006), p. 12; CLRC
Memorandum 2007-35, p. 5, CLRC Minutes (Aug. 2007), pp. 4-5. The
Commission rejected that possibility to protect a California resident who is
subjected to discovery for an out-of-state case.

As the staff explained in an earlier memorandum,

As a matter of logistics and expense, it would be somewhat
preferable for the deposing party to be able to obtain both
subpoenas from the same superior court than to have to deal with
two different courts.

From the standpoint of the deponent, it's important that (1) the
deposition be held at a convenient location and (2) any disputes
relating to the deposition be resolved at a convenient court. It does
not matter to the deponent which court issues the subpoena, so
long as that does not affect the location of the deposition or where
disputes relating to the deposition are to be resolved.

But it does matter to the deponent whether the subpoena indicates
where disputes relating to the deposition are to be resolved. That would
be accomplished if the subpoena was issued by the court
responsible for resolving those disputes and the caption or other
indication on the subpoena reflected as much.

The same objective could perhaps also be accomplished if the
subpoena was issued by another California court, but bore only the
caption of the out-of-state case and included a statement indicating
which California court was to resolve any disputes relating to the
deposition. It would seem odd, however, for a court to issue a
subpoena without indicating somewhere on the subpoena which
court issued it. Yet if the subpoena did show which court issued it,
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the deponent might get confused about which California court to
approach in the event of a dispute: the court that issued the
subpoena or the court identified as the one responsible for
resolving disputes relating to the subpoena.

To prevent such confusion, it seems advisable to stick with the
Commission’s current approach, requiring that each subpoena be
issued by the superior court of the county in which the
deposition is to be taken. Although that approach may cause
minor inconvenience to the deposing party in some cases, it would
help provide clear guidance to witnesses located in California.

First Supplement to Memorandum 2006-7, p. 6 (emphasis in original). For the
above reasons, the staff continues to believe that a subpoena should be available
only from the superior court in the county in which discovery is sought to be
conducted, not from any other superior court. That is consistent with the final
version of UIDDA. See Exhibit p. 22 (UIDDA § 3(a)).

Mr. Barish sees ambiguity in the phrase “the county in which discovery is
sought to be conducted.” He asks what happens when an individual or business
has offices or storage in more than one county. Exhibit p. 2.

To the staff, the answer seems clear. A document production or deposition is
noticed in a particular location, such as an attorney’s office. That is the place
where “discovery is sought to be conducted.” The county in which that place is
located is “the county in which discovery is sought to be conducted.” Although a
document production occurs in a particular place, all documents in the
possession, custody, or control of the deponent have to be produced, regardless
of where they are located. See Code Civ. Proc. § 2031.010.

If the Commission considers it necessary, an explanation along these lines
could be included in the Comment to proposed Section 2029.300:

Comment. Section 2029.300 is added to clarify the procedure for
obtaining a California subpoena to obtain discovery from a witness
in this state for use in a proceeding pending in another United
States jurisdiction. For the benefit of the party seeking the subpoena
and the court issuing it, the procedure is designed to be simple and
expeditious.

Subdivisions (a), (c), and (d)(3) are similar to Section 3 of the
Uniform Interstate Depositions and Discovery Act (2007).
Subdivisions (b), (d)(1)-(2), and (d)(4) address additional
procedural details.

To protect the person subject to discovery and prevent
confusion over where to seek relief in the event of a dispute, a
subpoena under this section may only be issued by the superior
court in the county in which discovery is sought to be conducted,
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not by another superior court. With regard to a document
production, the place of production is where “discovery is sought
to be conducted.” The county in which that place is located is “the
county in which discovery is sought to be conducted.” Although a
document production occurs in a particular place, all documents in
the possession, custody, or control of the deponent have to be
produced, regardless of where they are located. See Section
2031.010.

Subdivision (a) makes clear that requesting and obtaining a
subpoena under this section does not constitute making an
appearance ....

A similar change could be made in the Comment to proposed Section
2029.350:

Comment. Section 2029.350 is added to make clear that if certain
conditions are satisfied, local counsel may issue process compelling
a California witness to appear at a deposition for an action pending
in another jurisdiction.

To protect the person subject to discovery and prevent
confusion over where to seek relief in the event of a dispute, a
subpoena issued under this section must include the name of the
superior court of the county in which discovery is sought to be
conducted. With regard to a document production, the place of
production is where “discovery is sought to be conducted.” The
county in which that place is located is “the county in which
discovery is sought to be conducted.” Although a document
production occurs in a particular place, all documents in the
possession, custody, or control of the deponent have to be
produced, regardless of where they are located. See Section
2031.010.

This The section does not make retention of local counsel
mandatory. For guidance ....

Civil Case Cover Sheet
Proposed Code of Civil Procedure Section 2029.300(b) would provide:

(b) In addition to submitting a foreign subpoena under
subdivision (a), a party seeking discovery shall do both of the
following;:

(1) Submit an application requesting that the superior court
issue a subpoena with the same terms as the foreign subpoena. The
application shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390. No civil case cover sheet is required.

(2) Pay the fee specified in Section 70626 of the Government
Code.
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The sentence in subdivision (b)(1) stating that “No civil case cover sheet is
required” was added at the suggestion of Tony Klein. He had pointed out that a
civil case cover sheet must be signed by a California attorney (or by a party
without an attorney). That requirement can be problematic when a party
represented by counsel in an out-of-state case seeks a subpoena for discovery in
California, because it necessitates the hiring of local counsel, at considerable
expense. Preparation of a civil case cover sheet would also be an extra burden
and expense for the party seeking a subpoena.

Mr. Klein comments that “[e]liminating the Civil Case Cover Sheet will get
around the problem with courts rejecting a filing for lack of a California lawyer’s
signature.” Exhibit p. 4. He worries, however, that unless there is a Civil Case
Cover Sheet, a subpoena request will not receive a California case number, which
may lead to other problems. Id.

In particular, he writes that “[w]ithout a case number, the witness may
question the legitimacy of the subpoena.” Id. He says that this “has occasionally
come up when serving corporations that receive foreign depositions regularly,
such as Genentech, Google, and Yahoo.” Id. If the staff understands him
correctly, he thinks this problem could be alleviated to some extent by including
a reference to Section 2029.300 in any subpoena that is issued pursuant to that
section. See id.

That is a good suggestion. Under proposed Section 2029.390, the Judicial
Council would be responsible for preparing one or more subpoena forms that
include clear instructions for use in issuance of a subpoena under Section
2029.300 or 2029.350. When the Judicial Council prepares those forms, it should
be informed of Mr. Klein's suggestion to include a reference to the statute
authorizing issuance of the subpoena. To facilitate, this we have mentioned the
matter in the attached draft of a final recommendation (see p. 9, n. 45).

Mr. Klein also expresses concern about a subpoena that seeks personal

records of a consumer or employment records of an employee. He says:

[A] consumer is given standing to file a motion to quash or modify
under CCP 1987.1 (See CCP 1985.3(g)) An employee whose records
are subject to subpoena has a similar right under CCP 1985.6(f).
Without a case number issuing upon application for subpoena
under 2029.010, that would not be possible. Alternatively, a
consumer or employee might be given similar standing to “petition
to quash or modify” similar to the right given to the witness in
proposed 2029.600.

~14 -



Exhibit p. 4.

The staff is not convinced there is a problem. Under Code of Civil Procedure
Section 1985.3(g), a nonparty consumer whose personal records are subpoenaed
does not need to go to court to challenge the subpoena. The nonparty consumer
need only serve a written objection as specified in the statute. If the subpoenaing
party is unpersuaded by the written objection, the burden is on that party to seek
relief in court. Code of Civil Procedure Section 1985.6(f), pertaining to
employment records of an employee, is similar.

If a subpoena for personal records of a nonparty consumer was for purposes
of an out-of-state case, proposed Code of Civil Procedure Section 2029.600 would
specify the procedure for seeking such relief. In fact, the Comment would
specifically refer to this situation:

A request for relief pursuant to this section is properly
denominated a “petition,” not a “motion.” For example, suppose a
party to an out-of-state proceeding subpoenas personal records of a
nonparty consumer under Section 1985.3 and the nonparty
consumer serves a written objection to production as authorized by
the statute. To obtain production, the subpoenaing party would
have to file a “petition” to enforce the subpoena, not a “motion” as
Section 1985.3(g) prescribes for a case pending in California.

Proposed Code of Civil Procedure Section 2029.610(b) would require the court to
assign a case number once a petition was filed.

Further, the language of proposed Section 2029.600 is broad enough to
include not only a petition for relief brought by a party, but also a petition
brought by a nonparty consumer. The language of proposed Section 2029.610,
relating to the fee for filing such a petition, is likewise broad enough to
encompass a nonparty consumer.

The Commission’s proposal should thus work fine in the context of a
subpoena for personal records of a consumer or employment records of an
employee. We do not discern any problem, in this or any other context, that
would make it necessary to require a party to submit a civil case cover sheet to
obtain a subpoena compelling discovery for use in an out-of-state case. The
procedure for obtaining such a subpoena should be kept simple. Proposed
Section 2029.300(b)(1) should continue to state that “No civil case cover sheet is
required.”

Further, we do not discern any problem that would make it necessary to

require a court to assign a California case number when it issues a subpoena
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compelling discovery for use in an out-of-state case. As presently drafted, the
Commission’s proposal would neither require a court to assign, nor preclude a
court from assigning, a California case number at that time. To our knowledge,
there is no statute conditioning that step on submission of a civil case cover
sheet. If there is a court rule imposing such a condition, the Judicial Council
could change it. The Commission’s proposal would thus leave it to the Judicial
Council and the courts to determine whether a court should assign a California
case number when it issues a subpoena compelling discovery for use in an out-
of-state case. Absent a reason to address that aspect of court administration, the
Commission should stick with its hands-off approach.

Retention of the Subpoena Application and Related Records

Herb Barish expresses concern about whether the court will retain a record of
an application that is submitted, or a subpoena that is issued, pursuant to
proposed Section 2029.300. Exhibit p. 3. He writes:

There is normally no need for courts to involve themselves in
subpoenas because California attorneys are officers of the
California courts and pro pers are subject to the jurisdiction of the
court. That reasoning fails to include those not permitted to
practice in California. There are presently disputes with regard to
search warrants because the courts do not maintain copies of
warrants, whether signed or rejected. It is preferable for government to
maintain records of its actions, particularly when it involves orders as
intrusive as ... subpoenas and depositions.

It should not be forgotten that even civil subpoenas raise issues
that involve constitutional protections regarding searches and
seizures.

Id. (emphasis added). He recommends that when

a subpoena is issued pursuant to this proposal, the original foreign
court order and subpoena should be copied into a statewide data
base that is internet accessible. If rejected, the request for a
subpoena should also be retained. This is not difficult in the 21st
century.

Id.

Although retention of court records on an Internet-accessible, statewide
database might be desirable, to our knowledge the courts do not yet have such a
system in place. The process of computerizing the courts and coordinating their
computer systems statewide has been expensive and challenging. Attempting to
accelerate that process is beyond the scope of this study. The Commission’s
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proposal should not require the use of technology that courts do not already
have in place.

However, the policy concerns Mr. Barish raises about retention of subpoenas
and subpoena applications are significant. As he points out, a subpoena is
intrusive, so it would be appropriate to require a court to maintain a record of
how it handles any request for a subpoena. That could be done by adding a new
subdivision at the end of proposed Section 2029.300, along the following lines:

(e) The superior court shall retain a true and correct copy of any
subpoena it issues pursuant to this section. The court shall also
retain the original or a true and correct copy of any foreign
subpoena, application, or other document that is submitted
pursuant to this section, regardless of whether the court issues the
requested subpoena.

This provision would require retention of the records, but leave it to the courts to
decide the manner of retention.

A similar subdivision should be added at the end of proposed Section
2029.350:

(c) An attorney who issues a subpoena pursuant to this section
shall retain a true and correct copy of the subpoena. The attorney
shall also retain the original or a true and correct copy of the
foreign subpoena, as well as any document the attorney relied on in
determining the authenticity of the foreign subpoena.

Information To Be Included in the Subpoena

Herb Barish comments that a subpoena issued pursuant to proposed Section
2029.300 or 2029.350 “should require that the original foreign court order be
attached and perhaps also the pleading filed in the foreign jurisdiction justifying
that court issuing the order.” Exhibit p. 3. He explains:

A client will contact an attorney’s office and ask, “What's this?”
That attorney should be able to have all the necessary information
immediately available. The recipient of the subpoena should not
suffer unnecessary and avoidable attorney fees.

Id.

Mr. Barish makes a good point. A recipient of a subpoena should not be
required to incur substantial expense obtaining information that could be
cheaply and readily provided as a routine matter.

Under proposed Code of Civil Procedure Section 2029.390, the Judicial
Council would be responsible for preparing or modifying one or more subpoena
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forms to include clear instructions for use in issuance of a subpoena under
proposed Section 2029.300 or 2029.350. Proposed Section 2029.300 would require
that the subpoena (1) be on a form prescribed by the Judicial Council, (2)
incorporate the terms used in the foreign subpoena, (3) bear the caption and case
number of the out-of-state case to which it relates, (4) state the name of the court
that issues it, and (5) contain or be accompanied by the names, addresses, and
telephone numbers of all counsel of record in the proceeding to which the
subpoena relates and of any party not represented by counsel. Proposed Section
2029.350 would include similar requirements.

One possibility would be to expand these lists of requirements to address Mr.
Barish’s concern. Another possibility would be to alert the Judicial Council to his
concern, so that the Council could take it into account in preparing the subpoena
forms.

The staff recommends the latter approach. There are a variety of different
documents that could be useful to the recipient of a California subpoena relating
to an out-of-state case: the foreign subpoena, the application for a California
subpoena, any document accompanying that application, any document that was
filed in the foreign jurisdiction to justify issuance of the foreign subpoena, and
perhaps other documents. Rather than statutorily mandating which, if any, of
these documents would have to be attached to the California subpoena, it seems
better to let the Judicial Council resolve that point in developing the subpoena
forms. To help ensure that the Judicial Council considers Mr. Barish’s suggestion
and concern, we have referred to those points in the attached draft of a final
recommendation (see p. 9, n. 45).

Time Frame

Herb Barish suggests that a subpoena issued under proposed Section
2029.300 or 2029.350 should include a time frame for service and execution.
Exhibit p. 3.

The proposed legislation already includes such a time frame. Proposed
Section 2029.400 would provide that a “subpoena issued under this article shall
be personally served in compliance with the law of this state ....” A subpoena for
purposes of an out-of-state case would thus be subject to the same constraints on
the timing of service as a subpoena for purposes of a California case. For
example, service of a deposition subpoena would have to be “effected a sufficient
time in advance of the deposition to provide the deponent a reasonable
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opportunity to locate and produce any designated business records, documents,
and tangible things .., and, where personal attendance is commanded, a
reasonable time to travel to the place of deposition.” Code Civ. Proc. § 2020.220.
No change appears necessary to address this point.

Mr. Barish also queries whether the proposed legislation should “include a
time frame for issuing the subpoena in relation to when the foreign jurisdiction
issued the order.” Exhibit p. 3. He points out that there is potential for abuse,
because a clerk would issue a subpoena application under the proposed law, not
ajudge. Id.

This is a legitimate concern. The staff is not sure it is necessary, however, to
impose a statutory time limit on the interval between the issuance of a foreign
subpoena and the application for, or issuance of, a corresponding California
subpoena. If there is any abuse (e.g., attempting to proceed with the California
discovery after the out-of-state case has been settled), it could be addressed by
filing a petition for relief under proposed Section 2029.600 or 2029.620. That
seems preferable to imposing a statutory time limit, which would need to be
enforced by the clerk of court every time a party requests a subpoena for
discovery in an out-of-state case.

Absent further evidence of need for a statutory time limit on the interval
between issuance of a foreign subpoena and the application for, or issuance of, a
corresponding California subpoena, the Commission should not attempt to
specify one. Such a limit could always be added later if it proves necessary.

Unauthorized Practice of Law

Proposed Section 2029.300(a) would state that the “request for and issuance of
a subpoena in this state under this section shall not constitute making an

appearance in the courts of this state.” The Comment would explain:

Subdivision (a) makes clear that requesting and obtaining a
subpoena under this section does not constitute making an
appearance in the California courts. For further guidance on
avoiding unauthorized practice of law, see Bus. & Prof. Code §
6125; Cal. R. Ct. 966, 983; Report of the California Supreme Court
Multijurisdictional Practice Implementation Committee: Final
Report and Proposed Rules (March 10, 2004); California Supreme
Court Advisory Task Force on Multijurisdictional Practice, Final
Report and Recommendations (Jan. 7, 2002). In general, a party to
out-of-state litigation may take a deposition in California without
retaining local counsel if the party is self-represented or
represented by an attorney duly admitted to practice in another
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jurisdiction of the United States. Birbrower v. Superior Court, 17
Cal. 4th 119, 127, 70 Cal. Rptr. 2d 304, 949 P.2d 1 (1998) (“[Plersons
may represent themselves and their own interests regardless of
State Bar membership....”); Cal. R. Ct. 966; Final Report and
Recommendations, supra, at 24. Different considerations may
apply, however, if a discovery dispute arises in connection with
such a deposition and a party to out-of-state litigation wants to
appear in a California court with respect to the dispute.

Herb Barish says that the proposed legislation “should not only state that
obtaining a subpoena is not making an appearance but also that any request for a
court to otherwise act would constitute an appearance and therefore require
authorization to practice law in the State of California.” Exhibit p. 2. He does not
consider it reasonable to expect that “an out-of-state attorney will (1) have a code
that includes the comments and (2) read the comments, and (3) be otherwise
familiar with California law.” Id. at 1.

The staff thinks it would be unwise to say anything further in the proposed
legislation about what does and does not constitute unauthorized practice of
law. The matter is complicated, is already addressed in court rules and case law,
and is better left to the courts and the State Bar.

The Comment to proposed Section 2029.300 would refer to the relevant
authorities. Although Mr. Barish says Commission Comments are not included
in the sources he uses, they are included in widely available sources such as
West’s Annotated California Codes, Deerings Annotated California Codes,
Westlaw, and Lexis. Commission Comments and reports are legislative history
and courts widely rely on them in interpreting statutes enacted on Commission
recommendation. See, e.g., Sullivan v. Delta Air Lines, Inc., 15 Cal. 4th 288, 935
P.2d 781, 63 Cal. Rptr. 2d 74 (1997); Kaufman & Broad Communities, Inc. v.
Performance Plastering, Inc., 133 Cal. App. 4th 26, 36, 34 Cal. Rptr. 3d 520 (2005);
2006-2007 Annual Report, 36 Cal. L. Revision Comm’'n Reports 1, 18-24 (2006).
While some people might overlook the Comment to proposed Section 2029.300,
others would find it useful.

However, the Comment includes obsolete references to the Rules of Court,
which were recently reorganized. The Comment should be revised as shown
below to reflect that reorganization:

Subdivision (a) makes clear that requesting and obtaining a
subpoena under this section does not constitute making an

appearance in the California courts. For further guidance on
avoiding unauthorized practice of law, see Bus. & Prof. Code §
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6125; Cal. R. Ct. 966,983 9.40, 9.47; Report of the California
Supreme Court Multijurisdictional Practice Implementation
Committee: Final Report and Proposed Rules (March 10, 2004);
California ~ Supreme  Court Advisory Task Force on
Multijurisdictional Practice, Final Report and Recommendations
(Jan. 7, 2002). In general, a party to out-of-state litigation may take a
deposition in California without retaining local counsel if the party
is self-represented or represented by an attorney duly admitted to
practice in another jurisdiction of the United States. Birbrower v.
Superior Court, 17 Cal. 4th 119, 127, 70 Cal. Rptr. 2d 304, 949 P.2d 1
(1998) (“[Plersons may represent themselves and their own
interests regardless of State Bar membership....”); Cal. R. Ct. 966
9.47; Final Report and Recommendations, supra, at 24. Different
considerations may apply, however, if a discovery dispute arises in
connection with such a deposition and a party to out-of-state
litigation wants to appear in a California court with respect to the
dispute.

Similar changes should be made in the Comment to proposed Section 2029.350
and in the preliminary part (narrative portion) of the Commission’s proposal.

Related Case Pending in California

By phone, Judge Nichols pointed out that sometimes there may be both an
out-of-state case and a California case involving similar subject matter. If a party
to the out-of-state case seeks a subpoena from a California court, he believes that
the judge assigned to the similar California case should be notified. He thinks
that such notification would help to prevent gamesmanship.

This is a good point. It could be addressed by adding a new subdivision to
Section 2029.300, along the following lines:

(f) If a party submits an application pursuant to this section and
knows of a case pending in this state that shares a question of law
or fact with the out-of-state case, the party shall, in addition to
complying with other service requirements, serve a copy of the
application, the foreign subpoena, and the issued subpoena, if any,
on the court where that case is pending in this state, together with a
request that the copy be provided to the judge assigned to that case,
if any.

A similar subdivision should be added to Section 2029.350, along the
following lines:

(d) If the attorney or the attorney’s client knows of a case
pending in this state that shares a question of law or fact with the
out-of-state case, the attorney shall, in addition to complying with
other service requirements, serve a copy of the foreign subpoena
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and the issued subpoena on the court where that case is pending in
this state, together with a request that the copy be provided to the
judge assigned to that case, if any.

Synthesis of the Recommended Changes

Various changes to proposed Section 2029.300 are recommended above. If the
Commission approves all of those recommended changes, proposed Section
2029.300 would read:

2029.300. (a) To request issuance of a subpoena under this
section, a party shall submit the original or a true and correct copy
of a foreign subpoena to the clerk of the superior court in the
county in which discovery is sought to be conducted in this state. A
request for the issuance of a subpoena under this section does not
constitute making an appearance in the courts of this state.

(b) In addition to submitting a foreign subpoena under
subdivision (a), a party seeking discovery shall do both of the
following;:

(1) Submit an application requesting that the superior court
issue a subpoena with the same terms as the foreign subpoena. The
application shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390. No civil case cover sheet is required.

(2) Pay the fee specified in Section 70626 of the Government
Code.

(c) When a party submits a foreign subpoena to the clerk of the
superior court in accordance with subdivision (a), and satisfies the
requirements of subdivision (b), the clerk shall promptly issue a
subpoena for service upon the person to which the foreign
subpoena is directed.

(d) A subpoena issued under this section shall satisfy all of the
following conditions:

(1) It shall incorporate the terms used in the foreign subpoena.

(2) It shall contain or be accompanied by the names, addresses,
and telephone numbers of all counsel of record in the proceeding to
which the subpoena relates and of any party not represented by
counsel.

(3) It shall bear the caption and case number of the out-of-state
case to which it relates.

(4) It shall state the name of the court that issues it.

(5) It shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390.

(e) The superior court shall retain a true and correct copy of any
subpoena it issues pursuant to this section. The court shall also
retain the original or a true and correct copy of any foreign
subpoena, application, or other document that is submitted
pursuant to this section, regardless of whether the court issues the
requested subpoena.
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(f) If a party submits an application pursuant to this section and
knows of a case pending in this state that shares a question of law
or fact with the out-of-state case, the party shall, in addition to
complying with other service requirements, serve a copy of the
application, the foreign subpoena, and the issued subpoena, if any,
on the court where that case is pending in this state, together with a
request that the copy be provided to the judge assigned to that case,
if any.

Comment. Section 2029.300 is added to clarify the procedure for
obtaining a California subpoena to obtain discovery from a witness
in this state for use in a proceeding pending in another United
States jurisdiction. For the benefit of the party seeking the subpoena
and the court issuing it, the procedure is designed to be simple and
expeditious.

Subdivisions (a), (c), and (d)(1)-(2) are similar to Section 3 of the
Uniform Interstate Depositions and Discovery Act (2007).
Subdivisions (b), (d)(3)-(5), (e), and (f) address additional
procedural details.

To obtain a subpoena under this section, a party must submit
the original or a true and correct copy of a “foreign subpoena.” For
definitions of “foreign subpoena” and “subpoena,” see Section
2029.200 (definitions). The definition of “subpoena” is broad,
encompassing not only a document denominated a “subpoena,”
but also a mandate, writ, letters rogatory, letter of request,
commission, or other court document that requires a person to
testify at a deposition, produce documents or other items, or permit
inspection of property.

To protect the person subject to discovery and prevent
confusion over where to seek relief in the event of a dispute, a
subpoena under this section may only be issued by the superior
court in the county in which discovery is sought to be conducted,
not by another superior court. With regard to a document
production, the place of production is where “discovery is sought
to be conducted.” The county in which that place is located is “the
county in which discovery is sought to be conducted.” Although a
document production occurs in a particular place, all documents in
the possession, custody, or control of the deponent have to be
produced, regardless of where they are located. See Section
2031.010.

Subdivision (a) makes clear that requesting and obtaining a
subpoena under this section does not constitute making an
appearance in the California courts. For further guidance on
avoiding unauthorized practice of law, see Bus. & Prof. Code §
6125; Cal. R. Ct. 9.40, 9.47; Report of the California Supreme Court
Multijurisdictional Practice Implementation Committee: Final
Report and Proposed Rules (March 10, 2004); California Supreme
Court Advisory Task Force on Multijurisdictional Practice, Final
Report and Recommendations (Jan. 7, 2002). In general, a party to
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out-of-state litigation may take a deposition in California without
retaining local counsel if the party is self-represented or
represented by an attorney duly admitted to practice in another
jurisdiction of the United States. Birbrower v. Superior Court, 17
Cal. 4th 119, 127, 70 Cal. Rptr. 2d 304, 949 P.2d 1 (1998) (“[Plersons
may represent themselves and their own interests regardless of
State Bar membership....”); Cal. R. Ct. 9.47; Final Report and
Recommendations, supra, at 24. Different considerations may
apply, however, if a discovery dispute arises in connection with
such a deposition and a party to out-of-state litigation wants to
appear in a California court with respect to the dispute.

See also Sections 2029.350 (issuance of subpoena by local
counsel), 2029.640 (deposition on notice or agreement

Similarly, various changes to proposed Section 2029.350 are recommended
above. If the Commission approves all of those recommended changes,
proposed Section 2029.350 would read:

2029.350. (a) Notwithstanding Sections 1986 and 2029.300, if a
party to a proceeding pending in a foreign jurisdiction retains an
attorney licensed to practice in this state, who is an active member
of the State Bar, and that attorney receives the original or a true and
correct copy of a foreign subpoena, the attorney may issue a
subpoena under this article.

(b) A subpoena issued under this section shall satisfy all of the
following conditions:

(1) It shall incorporate the terms used in the foreign subpoena.

(2) It shall contain or be accompanied by the names, addresses,
and telephone numbers of all counsel of record in the proceeding to
which the subpoena relates and of any party not represented by
counsel.

(3) It shall bear the caption and case number of the out-of-state
case to which it relates.

(4) It shall state the name of the superior court of the county in
which the discovery is to be conducted.

(5) It shall be on a form prescribed by the Judicial Council
pursuant to Section 2029.390.

(c) An attorney who issues a subpoena pursuant to this section
shall retain a true and correct copy of the subpoena. The attorney
shall also retain the original or a true and correct copy of the
foreign subpoena, as well as any document the attorney relied on in
determining the authenticity of the foreign subpoena.

(d) If the attorney or the attorney’s client knows of a case
pending in this state that shares a question of law or fact with the
out-of-state case, the attorney shall, in addition to complying with
other service requirements, serve a copy of the foreign subpoena
and the issued subpoena on the court where that case is pending in
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this state, together with a request that the copy be provided to the
judge assigned to that case, if any.

Comment. Section 2029.350 is added to make clear that if certain
conditions are satisfied, local counsel may issue process compelling
a California witness to appear at a deposition for an action pending
in another jurisdiction.

To issue a subpoena under this section, a California attorney
acting as local counsel must receive the original or a true and
correct copy of a “foreign subpoena.” For definitions of “foreign
subpoena” and “subpoena,” see Section 2029.200 (definitions). The
definition of “subpoena” is broad, encompassing not only a
document denominated a “subpoena,” but also a mandate, writ,
letters rogatory, letter of request, commission, or other court
document that requires a person to testify at a deposition, produce
documents or other items, or permit inspection of property.

To protect the person subject to discovery and prevent
confusion over where to seek relief in the event of a dispute, a
subpoena issued under this section must include the name of the
superior court of the county in which discovery is sought to be
conducted. With regard to a document production, the place of
production is where “discovery is sought to be conducted.” The
county in which that place is located is “the county in which
discovery is sought to be conducted.” Although a document
production occurs in a particular place, all documents in the
possession, custody, or control of the deponent have to be
produced, regardless of where they are located. See Section
2031.010.

This section does not make retention of local counsel
mandatory. For guidance on that point, see Section 2029.300(a);
Bus. & Prof. Code § 6125; Cal. R. Ct. 9.40, 9.47; Report of the
California ~ Supreme  Court  Multijurisdictional = Practice
Implementation Committee: Final Report and Proposed Rules
(March 10, 2004); California Supreme Court Advisory Task Force
on Multijurisdictional Practice, Final Report and Recommendations
(Jan. 7, 2002). In general, a party to out-of-state litigation may take a
deposition in California without retaining local counsel if the party
is self-represented or represented by an attorney duly admitted to
practice in another jurisdiction of the United States. Birbrower v.
Superior Court, 17 Cal. 4th 119, 127, 70 Cal. Rptr. 2d 304, 949 P.2d 1
(1998) (“[Plersons may represent themselves and their own
interests regardless of State Bar membership....”); Cal. R. Ct. 9.47;
Final Report and Recommendations, supra, at 24. Different
considerations may apply, however, if a discovery dispute arises in
connection with such a deposition and a party to out-of-state
litigation wants to appear in a California court with respect to the
dispute.

See also Sections 2029.300 (issuance of subpoena by clerk of
court), 2029.640 (deposition on notice or agreement).
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The attached draft of a final recommendation incorporates the above versions
of proposed Sections 2029.300 and 2029.350.

Deposition, Production, and Inspection (Proposed Code Civ. Proc. § 2029.500)

As presented in the revised tentative recommendation, proposed Code of
Civil Procedure Section 2029.500 would provide:
§ 2029.500. Deposition, production, and inspection [UIDDA § 5]
2029.500. When a subpoena issued under this article commands
a person to attend and give testimony at a deposition, produce
designated books, documents, records, electronically stored
information, or tangible things, or permit inspection of premises, or
discovery is taken in the state pursuant to properly issued notice or
by agreement, the time and place and the manner of the taking of
the deposition, the production, or the inspection shall comply with
the law of this state, including, without limitation, Title 4
(commencing with Section 2016.010) of Part 4.

Comment. Section 2029.500 is similar to Section 5 of the
Uniform Interstate Depositions and Discovery Act (2007). Section
2029.500 applies not only to a subpoena issued by a clerk of court
under Section 2029.300, but also to a subpoena issued by local
counsel under Section 2029.350 and to discovery taken in this state
pursuant to properly issued notice or by agreement.

A few issues relate to this proposed provision.

Deposition on Notice or Agreement

CAJ notes that proposed Sections 2029.500 and 2029.640 would refer to
discovery by “properly issued notice or by agreement.” Exhibit p. 8. CAJ
“recognizes that existing Code of Civil Procedure section 2029.010 refers to a
deposition ‘on notice or agreement’ ....” Id. CAJ is nonetheless “concerned with
potential confusion about that terminology, particularly because it does not
specify whose agreement is required.” Id. “If sections 2029.500 and 2029.640 are
going to introduce the concept of discovery by ‘agreement’ into the statutory
scheme (as an alternative to a subpoena), CAJ believes the statutes should be
clarified to provide that the agreement must be an agreement of the parties, the
witness, and other individuals who may be affected, if those other individuals
would otherwise have a right to object to the discovery in a case pending in
California.” Id. at 8-9. For example, if the discovery involves production of
employment records of an employee, the agreement would have to include the
employee. See id.

—26—



Early in this study, the Commission considered the possibility of defining the
phrase “deposition on notice or agreement.” The staff suggested including the
following definition:

(h) For purposes of this section, a deposition “on notice or
agreement” means a deposition in which the deponent is
compelled to attend by issuance of notice or by a contractual
agreement, as well as a deposition in which the deponent attends
voluntarily.

Comment. ... Subdivision (h) is added to make clear that the
references to a deposition “on notice or agreement” are to be
interpreted broadly. For an example of a provision requiring a
deponent to attend by issuance of notice, see Section 2025.280.

CLRC Memorandum 2006-7, p. 27. But the Commission “did not think it
necessary to add language to Section 2029.010 clarifying the reference to a
deposition ‘on notice or agreement.”” CLRC Minutes (April 2006), p. 9. The
Commission concluded that “the existing language would encompass a witness
who voluntarily agrees to appear at a deposition.” Id.

At this late point in the Commission’s study, the staff is hesitant to try to draft
a definition of discovery by “properly issued notice or by agreement.” We fear
that such an effort might inadvertently generate more confusion than it prevents.
The phrase “deposition on notice or agreement” has been in California law since
1959. See 1986 Cal. Stat. ch. 1334, § 2 (former Code Civ. Proc. § 2029); 1959 Cal.
Stat. ch. 1590, § 5 (former Code Civ. Proc. § 2023). It stems from the UFDA, which
was approved by NCCUSL in 1920 and has been adopted in many states. To our
knowledge, the phrase has not created any problems. Although CAJ’s suggested
approach seems reasonable, implementing it might engender unexpected
problems. If the Commission’s proposal is to be introduced in the Legislature in
2008, the staff recommends against adding a last-minute definition of
discovery by “properly issued notice or by agreement.”

Revised NCCUSL Language

With exceptions as noted in the Comment, the version of proposed Section
2029.500 in the revised tentative recommendation tracks the language of UIDDA
Section 5, as that provision was approved at NCCUSL’s annual meeting last
summer. However, the wording of the final version of UIDDA Section 5 is quite
different. It reads:

SECTION 5. DEPOSITION, PRODUCTION, AND
INSPECTION. [Cite rules or statutes of this state applicable to
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compliance with subpoenas to attend and give testimony, produce
designated books, documents, records, electronically stored
information, or tangible things, or permit inspection of premises]
apply to subpoenas issued under Section 3.

The staff prefers the earlier version. That version was easy to revise to (1)
cover a subpoena issued by local counsel pursuant to proposed Section 2029.350,
(2) cover discovery taken pursuant to properly issued notice or by agreement,
and (3) include a catchall phrase to encompass provisions that are not located in
the Civil Discovery Act. Adapting the new version to accomplish these objectives
was more challenging.

To track the new version of UIDDA Section 5, the staff suggests the
following:

- Titles 3 (commencing

with Section 1985) and 4 (commencing with Section 2016.010) of
Part 4, and any other law or court rule of this state governing the
time, place, or manner of a deposition, a production of documents
or other tangible items, or an inspection of premises, apply to
discovery under this article.

Comment. Section 2029.500 is similar to Section 5 of the
Uniform Interstate Depositions and Discovery Act (2007). Section
2029.500 applies not only to a subpoena issued by a clerk of court
under Section 2029.300, but also to a subpoena issued by local
counsel under Section 2029.350 and to discovery taken in this state
pursuant to properly issued notice or by agreement.

We have added a reference to Title 3 of Part 4 of the Code of Civil Procedure,
because that part of the code includes key provisions governing subpoenas.

Discovery Dispute (Proposed Code Civ. Proc. § 2029.600)

Proposed Code of Civil Procedure Section 2029.600 would provide:

2029.600. (a) If a dispute arises relating to discovery under this
article, and the dispute involves a person located in this state, any
request for a protective order or to enforce, quash, or modify a
subpoena, or for other relief shall comply with the applicable rules
or statutes of this state and be filed in the superior court in the
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county in which discovery is to be conducted. If the dispute does
not involve a person located in this state, relief may be sought
either in the foreign jurisdiction or in the superior court in the
county in which discovery is to be conducted.

(b) A request for relief pursuant to this section shall be referred
to as a petition notwithstanding any statute under which a request
for the same relief would be referred to as a motion or by another
term if it was brought in a proceeding pending in this state.

Comment. Section 2029.600 is similar to Section 6 of the
Uniform Interstate Depositions and Discovery Act (2007). It serves
to clarify the procedure for using a California court to resolve a
dispute relating to discovery conducted in this state for purposes of
a proceeding pending in another jurisdiction.

A request for relief pursuant to this section is properly
denominated a “petition,” not a “motion.” For example, suppose a
party to an out-of-state proceeding subpoenas personal records of a
nonparty consumer under Section 1985.3 and the nonparty
consumer serves a written objection to production as authorized by
the statute. To obtain production, the subpoenaing party would
have to file a “petition” to enforce the subpoena, not a “motion” as
Section 1985.3(g) prescribes for a case pending in California.

See also Sections 2029.610 (fees and format of papers relating to
discovery dispute), 2029.620 (subsequent discovery dispute in same
case and county), 2029.630 (hearing date and briefing schedule),
2029.640 (deposition on notice or agreement), 2029.650 (writ
petition).

A few issues relate to this provision.

Forum for Resolution of a Dispute

The Commission has wrestled with how to word proposed Section 2029.600
to indicate the proper forum for a dispute relating to discovery for an out-of-state
case. Do all such disputes have to be resolved in California? If not, which ones
must be resolved in California? Which ones can be resolved in the out-of-state
jurisdiction? Can some disputes be resolved in either jurisdiction?

As explained at pages 10-11 of the revised tentative recommendation,
proposed Section 2029.600 takes the following approach:

If a dispute arises regarding discovery conducted in California
for a proceeding pending elsewhere, it may be necessary for the
deponent, a party, or other interested person to seek relief in court.
Section 2029.010 does not provide guidance on the proper
procedure to follow in that situation.

The proposed law would eliminate this ambiguity. If the
dispute involves a person located in California, any request for
relief would have to comply with California law and be filed in the
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superior court of the county in which discovery is to be conducted.
That would further the state’s interest in protecting its residents
from unreasonable or unduly burdensome discovery requests. If
the dispute does not involve a person located in California, relief
could be sought either in the foreign jurisdiction or in the superior
court of the county in which discovery is to be conducted.

(Footnotes omitted.)
The revised tentative recommendation includes a Note drawing attention to

the forum selection issues:

The objective of proposed Section 2029.600 is to ensure that if a
dispute arises relating to discovery under this article, California is
able to protect its policy interests and the interests of persons
located in the state. The Commission is particularly interested in
comments on whether the language used in proposed Section
2029.600 would accomplish this objective. Could the language be
improved to better accomplish this objective? If so, how should the
provision be rephrased?

In response to the Note, CAJ “had considerable discussion about the
language of proposed new Code of Civil Procedure section 2029.600.” Exhibit p.
9. CAJ focused its discussion on the proposed distinction between a dispute that
“involves a person located in this state” and a dispute that “does not involve a
person located in this state.” Id. “In general, members of CAJ found that the term
‘involves’ is vague, and thought the proposed statutory language failed to
provide clear guidance.” Id.

Many CAJ members believe that any dispute relating to discovery under the
proposed legislation “would — almost by definition — involve a person located
in this state (either directly or indirectly).” Id. For example,

CA]J discussed a dispute concerning the timeliness or relevance
of the discovery itself. The court’s decision regarding either of those
issues could determine whether a deposition of a person located in
California will take place at all. To that extent, the dispute would
“involve” a person in California.

Id. A majority of CAJ’s members believe the solution to this problem is to revise
proposed Section 2029.600(a) to read:

(a) If a dispute arises relating to discovery under this article, any
request for a protective order or to enforce, quash, or modify a
subpoena, or for other relief shall comply with the applicable rules
or statutes of this state and be filed in the superior court in the
county in which discovery is to be conducted.
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See id.
That solution would be somewhat similar to UIDDA Section 6, which reads:

SECTION 6. APPLICATION TO COURT. An application to
the court for a protective order or to enforce, quash, or modify a
subpoena issued by a clerk of court under Section 3 must comply
with the rules or statutes of this state and be submitted to the court
in the [county, district, circuit, or parish] in which discovery is to be
conducted.

But the Comment to UIDDA Section 6 alludes to a distinction between an
application to the court that “affect[s] only the parties to the action” and an
application that “directly affect[s] the deponent.” According to the Comment, the
former type of application could be brought in the out-of-state jurisdiction,
whereas the latter type of application would have to be brought in the discovery
state (i.e., California).

Other CAJ members “believe that the proposed statutory language drawing a
distinction between a dispute that ‘involves’ and ‘does not involve’ a person
located in California should be clarified instead of being deleted.” Id. CA]J
“discussed a number of hypothetical discovery disputes that would not seem to
require resolution by the court in California.” Id. Unfortunately, however, CAJ
“was unable ... to arrive at alternative statutory language that draws a clear line.”
Id.

The staff considers this a difficult issue. We are stumped as to the best means
of addressing it.

As CAJ points out, it seems likely that almost every dispute relating to
discovery under the proposed legislation would to some extent “involve” or
“affect” a person in California. In some instances, however, the degree of
involvement may be minimal. For example, suppose the parties to an out-of-state
case have a dispute over whether a particular person may attend a deposition.
The deponent is indifferent and is willing to stipulate as much. Is it necessary to
require that the dispute be resolved in California, rather than in the out-of-state
jurisdiction? The solution proposed by the majority of CA] members would seem
to do that.

The staff’s tentative inclination is to stick with but refine the approach in the
revised tentative recommendation. We suggest revising proposed Section
2029.600 to (1) clarify that if relief is sought in California, the request for relief

must comply with California law, even if the dispute does not involve a person
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in the state, and (2) expand the Comment to explain the objective of the provision
and direct a court to interpret the provision with that objective in mind. That
could be done along the following lines:

2029.600. (a) If a dispute arises relating to discovery under this
article, and the dispute involves a person located in this state, any
request for a protective order or to enforce, quash, or modify a
subpoena, or for other relief shall comply with the applicable rules
or statutes of this state and be filed in the superior court in the
county in which discovery is to be conducted. If the dispute does
not involve a person located in this state, relief may be sought
either in the foreign jurisdiction or in the superior court in the
county in which discovery is to be conducted. If relief is sought in
the superior court in the county in which discovery is to be
conducted, the request for relief shall comply with the applicable
rules or statutes of this state.

(b) A request for relief pursuant to this section shall be referred
to as a petition notwithstanding any statute under which a request
for the same relief would be referred to as a motion or by another
term if it was brought in a proceeding pending in this state.

Comment. Section 2029.600 is similar to Section 6 of the
Uniform Interstate Depositions and Discovery Act (2007). It serves
to clarify the procedure for using a California court to resolve a
dispute relating to discovery conducted in this state for purposes of
a proceeding pending in another jurisdiction.

Under subdivision (a), if a dispute involves a person located in
California, any request for relief would have to comply with
California law and be filed in the superior court of the county in
which discovery is to be conducted. If the dispute does not involve
a person located in California, relief could be sought either in the
foreign