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Study K-600 December 13, 2007 

First Supplement to Memorandum 2007-48 

New Topics and Priorities: Anti-SLAPP Issue 

Code of Civil Procedure Section 425.16, the anti-SLAPP statute, was enacted 
in 1992. It is designed to deter lawsuits that are brought primarily to chill valid 
exercise of the constitutional right to freedom of speech or petition for redress of 
grievances.  Under it, a lawsuit arising from the defendant’s exercise of one of 
those rights is subject to a special motion to strike, unless the plaintiff can 
demonstrate at the time the lawsuit is filed that the plaintiff has a probability of 
success on the merits. 

Section 425.16(c) provides for attorney’s fees relating to such a motion: 

(c) In any action subject to subdivision (b), a prevailing 
defendant on a special motion to strike shall be entitled to recover 
his or her attorney’s fees and costs. If the court finds that a special 
motion to strike is frivolous or is solely intended to cause 
unnecessary delay, the court shall award costs and reasonable 
attorney’s fees to a plaintiff prevailing on the motion, pursuant to 
Section 128.5. 

Michael Rubin, who has represented both plaintiffs and defendants on anti-
SLAPP issues, believes this provision is unfair. Exhibit p. 1. In his experience, 
“when such motions are granted, the attorney fees awarded have been exorbitant 
and unduly punitive against the plaintiff.” Id. He urges the Commission to study 
the matter and suggests a number of possible reforms. Id. at 1-2. 

This area is complicated and controversial, however, and has been the subject 
of much litigation. The Governor’s 1992 signing message and a subsequent 
amendment make clear that subdivision (c) was specifically crafted to provide 
fees to the plaintiff as well as the defendant in certain circumstances. Given the 
Commission’s overfull workload, it should not undertake to reexamine that 
balance at this time. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 






