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Memorandum 2007-48 

New Topics and Priorities 

Each fall, the Commission reviews its Calendar of Topics and determines (1) 
whether to request authority to add or delete any topic, and (2) what its priorities 
will be for the next year. 

To that end, this memorandum summarizes the status of the studies that the 
Legislature has authorized the Commission to undertake. The memorandum also 
presents and analyzes suggestions made throughout the past year regarding new 
topics for the Commission to study. The memorandum concludes with staff 
recommendations for allocation of the Commission’s resources during the 
coming year. 

At the Commission meeting, the staff does not plan to discuss each of the 
many ongoing and suggested new topics described in this memorandum. A 
Commissioner or other interested person who believes a topic warrants 
discussion should be prepared to raise it at the meeting. 

The following letters, email communications, and other materials are attached 
to and discussed in this memorandum: 
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 • J. Michael Schaefer, Baltimore, Maryland (10/29/07) ................48 
 • Brenton Ver Ploeg, Ver Ploeg & Lumpkin, P.A. (6/27/07) ............49 
 • David Huebner, Chair, California Law Revision Commission 

(12/22/06) ...............................................52 

In addition to these suggestions, the Commission has numerous ongoing and 
pending projects, and suggestions carried over from previous years. The 
Legislature also assigned two new projects to the Commission, with short 
deadlines. 

As in other recent years, the Commission must be careful not to spread its 
resources too thin. The Commission’s staff consists of just four attorneys, a full-
time secretary, and a half-time administrative assistant. The Commission is likely 
to have a heavy legislative program for 2008, yet only two of its attorneys have 
substantial legislative experience. Due to this staffing situation, the existing 
overload of projects, and upcoming deadlines set by the Legislature, the staff 
remains generally negative about undertaking any new projects. The 
Commission should be highly selective in deciding how to spend its resources. 

REVIEW OF LAST YEAR’S DECISIONS 

In 2006, the Legislature assigned two new topics to the Commission: donative 
transfer restrictions and nonsubstantive reorganization of the deadly weapon 
statutes. At its annual review of new topics and priorities last fall, the 
Commission decided to give priority to those topics, which have relatively short 
deadlines. The Commission declined to work on any other new topic during 
2007. It directed the staff to keep information about some of the suggested new 
topics on hand for future consideration. See CLRC Minutes (October 2006), p. 4. 

The Commission further decided to follow its traditional scheme of priorities 
during 2007: 

(1) Matters for the next legislative session. 
(2) Matters directed by the Legislature. 
(3) Matters for which the Commission has engaged an expert 

consultant. 
(4) Other matters that have been previously activated but not 

completed. 

The Commission gave specific instructions for seeking approval from the 
judiciary committees to reactivate its study of the Evidence Code. Id. 
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The Commission also considered what changes should be made in the next 
resolution regarding its Calendar of Topics, which lists the topics that it is 
authorized to study. The Commission decided to request that two topics be 
dropped (alternative dispute resolution and oral argument in civil procedure) 
and one new topic be added (venue), so that the Commission would have 
authority to study that topic when its resources permit. Id. 

ACTION ON LAST YEAR’S DECISIONS 

During 2007, the Commission took the following action in response to last 
year’s decisions: 

Donative Transfer Restrictions 

AB 2034 (Spitzer), 2006 Cal. Stat. ch. 215, directs the Commission to study the 
operation and effectiveness of the Probate Code provisions that restrict donative 
transfers to certain classes of individuals. The Commission has begun work on 
this study. The Commission’s final report is due by January 1, 2009. To meet that 
deadline, the Commission will have to continue to give this study priority in 
2008. 

Nonsubstantive Reorganization of the Deadly Weapon Statutes 

ACR 73 (McCarthy), 2006 Cal. Stat. res. ch. 128, directs the Commission to 
study the statutes relating to control of deadly weapons. The objective is to 
propose legislation that would clean up and clarify the statutes nonsubstantively. 
The Commission has begun work on this major study. The Commission’s final 
report is due by July 1, 2009. To meet that deadline, the Commission will have to 
continue to give this study priority in 2008. 

Review of the Evidence Code 

As directed by the Commission, the staff sought guidance from the judiciary 
committees about reactivating the Commission’s study of the Evidence Code. 

Since then, the Senate Committee on Judiciary has requested that the 
Commission study two hearsay issues on an expedited basis: present sense 
impressions and forfeiture by wrongdoing. See CLRC Memorandum 2007-28, 
Exhibit p. 1. In October, the Commission approved tentative recommendations 
relating to those issues. Its final report for the hearsay study is due by March 1, 
2008. 
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A statute was also enacted this year, directing the Commission to study 
whether and, if so, under what circumstances, the attorney-client privilege 
should survive the death of the client. The Commission’s final report on this 
topic is due by July 1, 2009. See AB 403 (Tran), 2007 Cal. Stat. ch. 388, § 2. The 
Commission has not yet commenced this study. 

Venue 

As the Commission requested last year, its Calendar of Topics has been 
revised to add a study of “[w]hether the law governing the place of trial in a civil 
case should be revised.” 2007 Cal. Stat. res. ch. 100. The Commission should 
begin work in this area when its resources permit. 

TOPICS LISTED IN THE COMMISSION’S CALENDAR OF TOPICS 

The Commission’s enabling statute recognizes two types of study topics: (1) 
those that the Commission identifies for study and lists in the Calendar of Topics 
that it reports to the Legislature, and (2) those that the Legislature assigns to the 
Commission directly. Gov’t Code § 8293. 

The bulk of the Commission’s study topics have come through the first route 
— matters identified by the Commission and approved by the Legislature. If the 
Commission identifies a topic for study, it cannot begin to work on the topic 
until the Legislature, by concurrent resolution, authorizes the Commission to 
conduct the study. 

Direct legislative assignments used to be relatively rare but have become 
more common in recent years. Some of the major topics the Commission recently 
addressed (including financial privacy and repeal of statutes made obsolete by 
trial court restructuring) were directly assigned by the Legislature, not requested 
by the Commission. 

This section of the memorandum reviews the status of matters currently 
listed in the Commission’s Calendar of Topics. The next section discusses matters 
that the Legislature assigned to the Commission directly. 

The Commission’s Calendar of Topics currently includes 22 topics. See 2007 
Cal. Stat. res. ch. 100. A precise description of each topic is appended as Exhibit 
pages 1-3. The Commission has completed work on a number of the topics listed 
in the calendar — the authority is retained in case corrective legislation is 
needed. 
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Below is a discussion of each topic in the calendar. The discussion indicates 
the status of the topic and the need for future work. 

1. Creditor’s Remedies 

Beginning in 1971, the Commission made a series of recommendations 
covering specific aspects of creditors’ remedies and in 1982 obtained enactment 
of a comprehensive statute governing enforcement of judgments. Since 
enactment of the Enforcement of Judgments Law, the Commission has submitted 
a number of narrower recommendations to the Legislature. 

Enforcement of Judgments and Exemptions 

Specific statutes direct the Commission to study enforcement and 
exemptions. These directives are discussed below under “Topics Referred by the 
Legislature.” 

Judicial and Nonjudicial Foreclosure of Real Property Liens 

Foreclosure is a matter that the Commission has recognized in the past is in 
need of work. The Commission has always deferred undertaking such a project, 
because of the magnitude, complexity, and controversy involved in that area of 
the law. In recent years, the Commission received suggestions from a number of 
sources regarding foreclosure procedure, including several suggestions from 
Commission member Ed Regalia. See CLRC Memorandum 2006-36, pp. 21-22 & 
Exhibit pp. 44-60; CLRC Memorandum 2005-29, p. 20; CLRC Memorandum 2002-
17, p. 5 & Exhibit p. 47; CLRC Memorandum 2001-4, Exhibit pp. 1-2. These 
suggestions underscore that the area deserves attention when the Commission 
has sufficient resources. 

Pursuant to a Commission directive, the staff is monitoring developments 
relating to the bad faith waste exception to the antideficiency laws. See CLRC 
Minutes (Nov. 7-8, 2002), pp. 3-4; Nippon Credit Bank v. 1333 No. Calif. Blvd., 86 
Cal. App. 4th 486, 103 Cal. Rptr. 2d 421 (2001); see also Miller, Starr & Regalia, 
California Real Estate Deeds of Trust § 10:217, at 720-22 (2003 update) & 15-16 
(2007 Supp.). There do not appear to have been any significant new 
developments in this area in the past year. 

Assignments for the Benefit of Creditors 

In late 1996, the Commission decided to study whether to codify, clarify, or 
change the law governing general assignments for the benefit of creditors, 
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including but not limited to, changes that might make general assignments 
useful for purposes of reorganization as well as liquidation. The Commission 
later hired David Gould of McDermott, Will & Emery in Los Angeles to prepare 
a background study on this topic. Mr. Gould has done extensive work on this 
project, but has not yet submitted a final report to the Commission. 

2. Probate Code 

The Commission drafted the Probate Code and continues to monitor 
experience under it and make occasional recommendations on it. 

Donative Transfer Restrictions 

See discussion of “Donative Transfer Restrictions” above. 

Creditors’ Rights Against Nonprobate Assets 

A nonprobate transfer passes property outside the probate system. As the use 
of nonprobate transfers in estate planning has increased, the proper treatment of 
a decedent’s creditors has emerged as a major concern. The Commission recently 
examined such issues in the context of a revocable transfer on death deed. See 
Revocable Transfer on Death (TOD) Deed, 36 Cal. L. Revision Comm’n Reports 103, 
185-91 (2006). The Commission did not address other types of nonprobate 
transfers, such as a revocable trust. The Uniform Probate Code now has a 
procedure for dealing with this matter. This is an important topic that the 
Commission should take up when resources permit. See Hartog & Schenone, 
Alice in Tulsa-land: The Dobler Effect on Creditors of Revocable Trusts, Cal. Trusts & 
Estates Q. 4 (Summer 2004); CLRC Memorandum 2004-35, p. 5. 

The Commission’s former Executive Secretary, Nathaniel Sterling, has 
extensive expertise in this area and has expressed interest in preparing a 
background study for the Commission. He estimates that this would take a 
couple of years. The Commission should give serious consideration to this 
possibility. 

Application of Family Protection Provisions to Nonprobate Transfers 

Should the various probate family protections, such as the share of an omitted 
spouse or the probate homestead, be applied to nonprobate assets? This is 
another important area that the Commission is well-suited to study. Again, the 
Commission recently considered such issues in the context of a revocable transfer 
on death deed. See TOD Deed, supra, 36 Cal. L. Revision Comm’n Reports at 182-
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85. The Commission determined that “the problem should be addressed globally, 
not in the context of an individual type of nonprobate transfer instrument.” Id. at 
185. 

Mr. Sterling believes that this area should be studied in conjunction with the 
issues relating to creditors’ rights against nonprobate assets. It might be 
advisable to have him to prepare a background study covering both of these 
topics. 

Uniform Trust Code 

The National Conference of Commissioners on Uniform State Laws 
(“NCCUSL”) promulgated a Uniform Trust Code in 2000. The Reporter for the 
Uniform Trust Code, Prof. David English of the University of Missouri Law 
School, is preparing a report on how California law compares with the Uniform 
Trust Code. The Commission originally funded his work, but had to cancel the 
contract due to budget cuts. Fortunately, the State Bar Trusts and Estates Section 
agreed to fund the research instead. The Trusts and Estates Section is checking 
on the status of this project. 

Uniform Custodial Trust Act 

In late 2000, the Commission decided to study the Uniform Custodial Trust 
Act on a low priority basis. That act provides a simple procedure for holding 
assets for the benefit of an adult (perhaps elderly or disabled), similar to that 
available for a minor under the Uniform Transfers to Minors Act. The 
Commission has not had sufficient resources to take any action on this matter. 

Interest on a Pecuniary Gift in a Trust 

In 2005, the Commission decided to study, on a low priority basis, a narrow 
issue relating to interest on a pecuniary gift in a trust. The issue involves Probate 
Code Section 16340, which was drafted by the Commission. See CLRC Minutes 
(Sept. 2005), pp. 3-4. 

The Commission has not yet begun work on this topic. Unless the 
Commission otherwise directs, the staff will continue to treat it as a low priority 
matter and work it into the schedule as time permits. 
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3. Real and Personal Property 

The study of property law was authorized in 1983, consolidating various 
previously authorized aspects of real and personal property law into one 
comprehensive topic. 

Mechanics Lien Law 

The Commission is actively working on a general overhaul of mechanics lien 
law. The Commission may be able to finalize a proposal for introduction in the 
Legislature in 2008. For further information on the status of this project, see 
CLRC Memorandum 2007-57 and CLRC Memorandum 2007-58, which are being 
prepared for consideration at the meeting on December 13-14, 2007. 

Inverse Condemnation 

The Commission has dropped inverse condemnation as a separate study 
topic. However, the Commission has agreed to consider the impact of exhaustion 
of administrative remedies on inverse condemnation, as part of the 
administrative procedure study. Prof. Emeritus Gideon Kanner of Loyola Law 
School is preparing a report for the Commission on this matter. The study was 
deferred pending resolution of several cases in the courts. The Commission’s 
contract with Prof. Kanner has expired and funding has lapsed, but Prof. Kanner 
has indicated his intention to perform nonetheless. 

Adverse Possession of Personal Property 

The Commission withdrew its recommendation on adverse possession of 
personal property pending consideration of issues that were raised by the State 
Bar Committee on Administration of Justice. The Commission has made this a 
low priority matter. 

Severance of Personal Property Joint Tenancy 

Another low priority project is statutory authorization of unilateral severance 
of a personal property joint tenancy (e.g., securities). This would parallel the 
authorization for unilateral severance of a real property joint tenancy. 

Environmental Covenants and Restrictions 

Several years ago, the Commission decided, as a low priority matter, to study 
an issue relating to environmental covenants and restrictions. Public agencies 
often settle concerns over contaminated property, environmental, and land use 
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matters by requiring that certain covenants and restrictions on land use be placed 
in an agreement and recorded, assuming that because the covenants and 
restrictions are recorded they will be binding on successors in interest in the 
property. When the Commission decided a study was needed, however, nothing 
in case law or statutes permitted enforcement of these covenants against 
successive owners of the land — they did not fall under the language of Civil 
Code Section 1468 (governing covenants that run with the land), nor were they 
enforceable as equitable servitudes. The staff is not certain whether this is still the 
case. We will check on this when time permits. 

Procedural Concerns Relating to Code of Civil Procedure Section 1260.040 

In late 2005, the Commission decided to study a narrow procedural issue 
relating to Code of Civil Procedure Section 1260.040, which was drafted by the 
Commission. See CLRC Minutes (Sept. 2005), p. 3. 

The Commission deferred work on this topic in 2006 because a bill to have the 
Commission conduct a broader study of eminent domain law was pending in the 
Legislature (AB 1162 (Mullin)). The bill was not enacted. Consequently, it is now 
appropriate for the Commission to commence work on this topic as a separate 
item. The staff will work it into the schedule as time permits. 

4. Family Law 

The Family Code was drafted by the Commission and the general topic of 
family law has been continued on the Commission’s agenda for ongoing review. 

Marital Agreements Made During Marriage 

California has enacted the Uniform Premarital Agreements Act, as well as 
detailed provisions concerning agreements relating to rights on death of one of 
the spouses. However, there is no general statute governing marital agreements 
during marriage. Such a statute would be useful, but the development of the 
statute would involve controversial issues. The Commission has indicated its 
interest in pursuing this topic. 

When the Commission undertakes such work, it should also consider 
clarifying certain issues relating to premarital agreements. See CLRC 
Memorandum 2005-29, p. 25 & Exhibit pp. 21-36. In particular, the Commission 
should study whether the right to support can be waived; there are recent cases 
on this point. 
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5. Offers of Compromise 

Offers of compromise was added to the Commission’s Calendar of Topics in 
1975, at the request of the Commission. The Commission was concerned with 
Code of Civil Procedure Section 998, which calls for adjustment of costs 
following rejection of a compromise offer. The Commission noted several 
ambiguities in the language of Section 998 and suggested that the section did not 
deal adequately with the problem of a joint offer to several plaintiffs. Since then, 
Section 3291 of the Civil Code has been enacted to allow recovery of interest 
where the plaintiff makes an offer pursuant to Section 998. 

The Commission has never given this topic priority, but it is one that might 
be considered by the Commission sometime in the future on a nonpriority basis, 
when staff and Commission time permit work on the topic. 

6. Discovery in Civil Cases 

The Commission is actively studying civil discovery, with the benefit of a 
background study prepared by Prof. Gregory Weber of McGeorge School of 
Law. Several reforms have already been enacted. A proposal on Deposition in 
Out-of-State Litigation may be ready for introduction in the Legislature in 2008. 

The Commission has received numerous suggestions from interested persons, 
and has also identified other topics to address. The Commission is working 
through these matters as time permits. Thus far, the focus has been on relatively 
noncontroversial issues of clarification. This approach has been successful and 
may be more productive than investigating a major reform that might not be 
politically viable. 

The Commission in 1995 decided to investigate discovery of computer 
records. This matter is not under active consideration, but the staff is following 
developments in this area. The topic is being extensively studied in the federal 
court system and by national organizations such as the American Bar 
Association. Last summer, NCCUSL adopted a uniform act on the topic, which 
will be known as the “Uniform Rules Relating to the Discovery of Electronically 
Stored Information.” The staff will continue to monitor developments in this 
area. 

7. Special Assessments for Public Improvements 

There are a great many statutes that provide for special assessments for 
public improvements of different types. The statutes overlap and duplicate each 



 

– 11 – 

other and contain apparently needless inconsistencies. The Legislature added 
this topic to the Commission’s calendar in 1980 with the objective that the 
Commission might be able to develop one or more unified acts to replace the 
variety of acts that now exist. The Commission has decided to prioritize this 
matter somewhat, subject to current overriding priorities such as studies with a 
deadline set by the Legislature. 

8. Rights and Disabilities of Minor and Incompetent Persons 

The Commission has submitted a number of recommendations relating to 
rights and disabilities of minor and incompetent persons since authorization of 
this study in 1979. It is anticipated that more recommendations will be submitted 
as the need becomes apparent. 

9. Evidence 

The California Evidence Code was enacted in 1965 on recommendation of the 
Commission, and the study has been continued on the Commission’s agenda 
since then for ongoing review. The Commission has made numerous 
recommendations on evidence issues, most of which have been enacted. 

A number of years ago, the Commission engaged Prof. Miguel Méndez of 
Stanford Law School to prepare a comprehensive comparison of the California 
Evidence Code with the Federal Rules and the Uniform Rules. Prof. Méndez has 
since prepared a series of articles on this topic. Most of his articles have been 
published; a few are still in preparation or in press. 

In late 2002, the Commission began active consideration of the hearsay issues 
and the role of judge and jury, but suspended its work in 2005 due to concern 
expressed by a key legislative contact. For discussion of subsequent 
developments, see “Review of the Evidence Code” above. 

10. Alternative Dispute Resolution 

The present California arbitration statute was enacted in 1961 on Commission 
recommendation. The topic was expanded in 2001 to include mediation and 
other alternative dispute resolution techniques. 

Last year, the Commission took steps to drop alternative dispute resolution 
from its Calendar of Topics, because it did not contemplate doing any further 
work in that area. However, the Legislature decided to retain the topic on the 
Calendar, so that the Commission will continue to have authority to study 
alternative dispute resolution if a need for such work arises.  
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11. Administrative Law 

This topic was authorized for Commission study in 1987 both by legislative 
initiative and at the request of the Commission. After extensive studies, a 
number of bills dealing with administrative adjudication and administrative 
rulemaking were enacted. The Commission should retain authority to study this 
area, in case any adjustments are needed in the laws enacted on its 
recommendation. 

12. Attorney’s Fees 

The Commission requested authority to study attorney’s fees in 1988 
pursuant to a suggestion of the California Judges Association. The staff did a 
substantial amount of preliminary work on the topic in 1990. 

Award of Costs and Contractual Attorney’s Fees to Prevailing Party 

A number of years ago, the Commission began studying one aspect of this 
topic — award of costs and contractual attorney’s fees to the prevailing party. 
The Commission considered a number of issues and drafts, but had to put the 
matter on the back burner due to its complexity and other demands on staff and 
Commission time. 

Standardization of Attorney’s Fee Statutes 

The Commission has decided, on a low priority basis, to study the possibility 
of standardizing language in attorney’s fee statutes. For example, many 
provisions allowing recovery of a “reasonable attorney’s fee,” are qualified by 
somewhat different standards. An effort would be made to provide some 
uniformity in the law, with a comprehensive statute and uniform definitions. If it 
proves to be too difficult to conform existing statutes, an effort would be made to 
create a statutory scheme and definitions that future legislation could 
incorporate. 

13. Uniform Unincorporated Nonprofit Association Act 

The Commission’s recommendations on Unincorporated Associations, Nonprofit 
Association Tort Liability, and Unincorporated Association Governance have been 
enacted. Although the Commission has no plans to do further work in this area, 
it should retain authority to study the area in case issues arise relating to the 
provisions enacted on its recommendation. 
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14. Trial Court Unification 

Trial court unification was assigned by the Legislature in 1993. Constitutional 
amendments and legislation recommended by the Commission have been 
enacted. 

Two related projects have been assigned by the Legislature. They are 
discussed below under “Topics Referred by the Legislature.” 

15. Contract Law 

The Commission’s Calendar of Topics includes a study of the law of 
contracts, including the effect of electronic communications on the law governing 
contract formation, the statute of frauds, the parol evidence rule, and related 
matters. In this regard, we have been monitoring developments relating to the 
Uniform Electronic Transactions Act (“UETA”). California enacted a version of 
UETA in 1999 (Civ. Code §§ 1633.1-1633.17), but that version differs from the 
final version approved by NCCUSL. As a result, the California version appears 
to be preempted to some extent by the Electronic Signatures in Global and 
National Commerce Act (“E-SIGN”). As yet, the courts have not determined the 
scope of preemption. We will continue to monitor this situation. 

16. Common Interest Developments 

CID law was added to the Commission’s Calendar of Topics in 1999 at the 
request of the Commission. The Commission is actively engaged in this study, 
and has divided it into three phases: 

Nonjudicial Dispute Resolution 

The effort here is to provide some simple and expeditious means of avoiding 
or resolving disputes within common interest communities before they escalate 
into full-blown litigation. 

The Commission made this a high priority matter and issued several 
recommendations. Three of these were enacted with some revisions: (1) Common 
Interest Developments: Procedural Fairness in Association Rulemaking and 
Decisionmaking; (2) Common Interest Development Law: Architectural Review and 
Decisionmaking; and (3) Alternative Dispute Resolution in Common Interest 
Developments. 

In 2005, the Commission issued a recommendation on Common Interest 
Development Ombudsperson Pilot Project. Two bills to implement that 
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recommendation were introduced. One of the bills was vetoed and the other died 
in the Legislature. 

Uniform Common Interest Ownership Act 

In late 2003, the Commission considered whether the Uniform Common 
Interest Ownership Act (“UCIOA”) should be adopted in California in place of 
the Davis-Stirling Common Interest Development Act. The Commission decided 
to recommend against adoption of UCIOA at that time. The Commission is using 
UCIOA as a source of ideas as it studies issues relating to common interest 
developments. The Commission may at some point reevaluate whether to 
recommend adoption of UCIOA. CLRC Minutes (Nov. 2003), p. 8. 

General Revision of Common Interest Development Law 

Numerous issues with existing California law have been brought to the 
Commission’s attention. The staff has compiled and cataloged many of the 
issues. See CLRC Memorandum 2005-3. New suggestions continue to arrive. 

Two proposals have been enacted on Commission recommendation: 
Organization of Davis-Stirling Common Interest Development Act and Preemption of 
CID Architectural Restrictions. 

The Commission is now working on reorganization and simplification of CID 
law. Legislation on that subject may be ready for introduction in the Legislature 
in 2008. 

After the Commission completes work on reorganization and simplification 
of CID law, it should determine which CID issues to study next. 

17. Legal Malpractice Statutes of Limitations 

The statute of limitations for legal malpractice was added to the 
Commission’s Calendar of Topics in 1999, at the request of the Commission. The 
Commission examined a number of issues, including the limitations period for 
estate planning malpractice. 

In 2004, the Commission put its work on the limitations period for estate 
planning malpractice on hold, referring that aspect of this study to the State Bar 
for further consideration. The Commission continued to work on other issues 
relating to the limitations period for legal malpractice. 

In 2006, the Commission decided to discontinue the study altogether. The 
topic remains on its Calendar of Topics, in case future developments make it 
worthwhile to recommence the study. 
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18. Coordination of Public Records Statutes 

A study of the laws governing public records was added to the Commission’s 
Calendar of Topics in 1999, at the request of the Commission. The objectives are 
to coordinate the public records law with laws protecting personal privacy, and 
to update the public records law in light of electronic communications and 
databases. 

While this is an important and topical study, we have not given it priority. 
The staff will work it into the Commission’s agenda as staff and Commission 
resources permit. 

19. Criminal Sentencing 

Review of the criminal sentencing statutes was added to the Commission’s 
Calendar of Topics in 1999, at the request of the Commission. The Commission 
began work on this matter, but received extensive negative input. 

In 2002, the scope of the Commission’s authority with regard to criminal 
sentencing was narrowed. The Commission is currently authorized to study only 
“[w]hether the law governing criminal sentences for enhancements relating to 
weapons or injuries should be revised to simplify and clarify the law and 
eliminate unnecessary and obsolete provisions.” 

In 2004, the Commission decided to entirely drop criminal sentencing from 
the Commission’s Calendar of Topics. Perhaps fortuitously, however, the 
Commission was unable to implement that decision in the resolution of authority 
that the Legislature passed in early 2006. 

Since then, the Legislature has directed the Commission to study and report 
on nonsubstantive reorganization of the statutes governing deadly weapons. In 
light of that ongoing study, it appears advisable to retain the existing authority to 
study criminal sentences for enhancements. See CLRC Memorandum 2006-35. 

20. Subdivision Map Act and Mitigation Fee Act 

Study of the Subdivision Map Act and Mitigation Fee Act was added to the 
Commission’s Calendar of Topics in 2001, at the request of the Commission. The 
objective of the study is a revision to improve organization, resolve 
inconsistencies, and clarify and rationalize provisions of these complex statutes. 
The Commission has not commenced work on this study. 
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21. Uniform Statute and Rule Construction Act 

Study of the Uniform Statute and Rule Construction Act (1995) was added to 
the Commission’s Calendar of Topics in 2003, at the request of the Commission. 
The Commission has indicated its intention to give this study a low priority. 

22. Venue 

See discussion of “Venue” under “Action on Last Year’s Decisions” above. 

TOPICS REFERRED BY THE LEGISLATURE 

Technical and Minor Substantive Defects 

The Commission is authorized to recommend revisions to correct technical 
and minor substantive defects in the statutes generally, without specific direction 
by the Legislature. Gov’t Code § 8298. The Commission exercises this authority 
from time to time. A proposal on Obsolete References to Recording Technology may 
be ready for introduction in the Legislature in 2008. See CLRC Memorandum 
2007-43 and its First Supplement. 

Statutes Repealed by Implication or Held Unconstitutional 

The Commission is directed by statute to recommend the express repeal of 
any statute repealed by implication or held unconstitutional by the California 
Supreme Court or the United States Supreme Court. Gov’t Code § 8290. The 
Commission obeys this directive annually in its Annual Report. However, the 
Commission does not ordinarily sponsor legislation to effectuate the 
recommendation, for a number of reasons. The Commission has requested staff 
research on the subsequent history of statutes held unconstitutional or repealed 
by implication. The staff is gathering the requested information on a low priority 
basis. 

Enforcement of Money Judgments 

Code of Civil Procedure Section 703.120(b) authorizes the Law Revision 
Commission to maintain a continuing review of the statutes governing 
enforcement of judgments. The Commission submits recommendations from 
time to time under this authority. Debtor-creditor technical revisions were 
enacted on Commission recommendation in 2002. 
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Exemptions from Enforcement of Money Judgments 
Code of Civil Procedure Section 703.120(a) requires the Law Revision 

Commission, decennially, to review the exemptions from execution and 
recommend any changes in exempt amounts that appear proper. The 
Commission completed its second decennial review in 2003. Legislation 
recommended by the Commission was enacted by 2003 Cal. Stat. ch. 379. 

Trial Court Unification Procedural Reform 

Government Code Section 70219 directs the Commission to study issues in 
judicial administration growing out of trial court unification. The Commission 
obtained enactment of a number of recommendations on these issues. 

The major project remaining under Section 70219 is a review of basic court 
procedures under unification to determine what, if any, changes should be made. 
The Commission has examined four different matters: 

(1) Appellate and writ review under trial court unification. After 
circulating a tentative recommendation, the Commission 
discontinued further work on this project due to state budgetary 
constraints on court operations. The Commission may reactivate 
this study in the future, as circumstances warrant. 

(2) Criminal procedure under trial court unification. After 
circulating a tentative recommendation and receiving negative 
input, the Commission decided against making a final 
recommendation on this subject. 

(3) Jurisdictional limits of small claims cases and limited civil cases. 
The Commission did extensive work on this topic, in collaboration 
with the Judicial Council. In 2005, the Legislature increased the 
small claims limit to $7,500 for a claim brought by a natural 
person. Due to the enactment of this legislation, the Commission 
decided to end its study of the jurisdictional limits of small claims 
and limited civil cases. 

(4) Equitable relief in a limited civil case. The Commission issued a 
tentative recommendation on this topic in 2005. In light of the 
comments on the tentative recommendation, the Commission 
decided to take a broader view of the role of the limited civil case 
in the unified court system, before determining whether to 
proceed with the proposal. Matters to be reviewed include the 
number of limited civil cases filed, the cost of economic litigation 
procedures compared with the cost of unlimited civil case 
litigation, the satisfaction level of the courts with the limited civil 
case system, and the approach taken in other jurisdictions that 
have a unified court system. The staff is seeking a consultant to 
prepare a background study. 
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Trial Court Restructuring 

The Legislature has directed the Commission to recommend revision of 
statutes that have become obsolete due to trial court restructuring (unification, 
state funding, and employment reform). See Gov’t Code § 71674. In response to 
this directive, three substantial bills have been enacted on Commission 
recommendation. See 2002 Cal. Stat. ch. 784; 2003 Cal. Stat. ch. 149; 2007 Cal. Stat. 
ch. 43. 

More work is in progress. At the December meeting, the Commission might 
be able to finalize a recommendation on Appellate Jurisdiction of Bail Forfeiture, as 
well as a recommendation on Statutes Made Obsolete by Trial Court Restructuring: 
Part 4. See CLRC Memorandum 2007-49 and CLRC Memorandum 2007-50, both 
of which are in preparation. If either or both of these recommendations are 
finalized in December, the staff will seek an author to introduce the proposed 
legislation in 2008. 

Other issues still require study; some issues are not yet ripe for consideration. 
The Commission should continue its work in this area. 

Revocable Transfer on Death (TOD) Deed 
In 2006, the Commission approved a final recommendation on Revocable 

Transfer on Death (TOD) Deed, 36 Cal. L. Revision Comm’n Reports 103 (2006). A 
bill to implement this recommendation was introduced in 2007. It is pending in 
the Legislature as a two-year bill. See AB 250 (DeVore). 

No Contest Clause 
SCR 42 (Campbell), 2005 Cal. Stat. res. ch. 42, directs the Commission, in 

consultation with the Senate and Assembly Judiciary Committees, to conduct a 
comprehensive study and prepare a report concerning the advantages and 
disadvantages of the provisions of the Probate Code relating to no contest 
clauses. The measure also requires the Commission to “[r]eview the various 
approaches in this area of the law taken by other states and proposed in the 
Uniform Probate Code, and present to the Legislature an evaluation of the broad 
range of options, including possible modification or repeal of existing statutes, 
attorney fee shifting, and other reform proposals, as well as the potential benefits 
of maintaining current law.” 
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Work on these issues is in progress and the Commission might be able to 
approve a final recommendation at the December meeting. For further 
discussion of this study, see CLRC Memorandum 2007-52. 

Nonsubstantive Reorganization of the Deadly Weapon Statutes 

See discussion of “Nonsubstantive Reorganization of the Deadly Weapon 
Statutes” under “Action on Last Year’s Decisions” above. 

Donative Transfer Restrictions 
See discussion of “Donative Transfer Restrictions” under “Action on Last 

Year’s Decisions” above. 

NEW STUDIES ASSIGNED TO THE COMMISSION BY THE LEGISLATURE 

The Legislature assigned two new studies to the Commission this year. Both 
of these studies are subject to a relatively short deadline and will require 
substantial work. 

Miscellaneous Hearsay Exceptions 

See discussion of “Review of the Evidence Code” under “Action on Last 
Year’s Decisions” above. 

Post-Death Attorney-Client Privilege 

See discussion of “Review of the Evidence Code” under “Action on Last 
Year’s Decisions” above. 

 CARRYOVER SUGGESTIONS FROM LAST YEAR 

Last year, the Commission decided that five suggested new topics should be 
retained for reconsideration this year. One of those topics is foreclosure, which is 
discussed under “Judicial and Nonjudicial Foreclosure of Real Property Liens” 
above. The four remaining carryover suggestions are discussed below. 

Duties Where Settlor of Revocable Trust is Incompetent 
A number of years ago, the Commission began investigating issues that arise 

when the settlor of a revocable trust allegedly becomes incompetent. The 
Commission tabled its work in 2000, in view of an “ongoing project to address 
these issues by the State Bar Estate Planning, Trust and Probate Law Section 
Executive Committee.” CLRC Minutes (June 2000), p. 12. 
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In 2005, the Commission received a request from John Beauclair to study 
certain points in this area. See CLRC Memorandum 2005-29, pp. 20-21 & Exhibit 
pp. 6-9. We attempted to refer Mr. Beauclair’s comments to the Trusts and 
Estates Section for consideration, but discovered that the Trusts and Estates 
Section was no longer studying the area. To our knowledge, no legislation has 
been enacted and the area remains unsettled. This matter would fall within the 
Commission’s authority to study the Probate Code. It deserves attention at some 
point. 

Renewal of Judgment 
In connection with the Commission’s study of Enforcement of a Money 

Judgment Under the Family Code, John Jones raised issues relating to the procedure 
for renewal of a judgment. See Second Supplement to CLRC Memorandum 2005-
37, Exhibit pp. 2-3. The points raised by Mr. Jones are specific, concrete 
suggestions based on practical experience. They may be worth pursuing when 
resources are available. It would not be necessary to request new authority to 
undertake such work. The issues raised by Mr. Jones fall within the 
Commission’s existing authority to study creditor’s remedies. 

Accord and Satisfaction 

Last year, Commission member Bill Weinberger alerted the Commission to a 
conflict between two statutes relating to accord and satisfaction (Civil Code § 
1526(a); Com. Code § 3311). This statutory conflict is an obvious candidate for 
clean-up legislation. 

Earlier this year, Assembly Member Ira Ruskin’s office tentatively expressed 
interest in pursuing this matter. The State Bar agreed to help examine the issue. 
It does not appear necessary for the Commission to get involved. 

Litigation Deadlines 

Last year, the Commission considered a suggestion by Richard Best, former 
discovery commissioner for San Francisco County Superior Court. Mr. Best 
noted that some litigation deadlines refer to court days, other deadlines refer to 
calendar days, and still other deadlines do not specify which type of days are to 
be counted. He suggested the possibility of establishing a default rule to apply in 
the latter situation. 
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It was not clear from Mr. Best’s comments whether he was referring to civil 
litigation, criminal cases, or both. The problem to which he refers clearly exists in 
both types of cases, but probably should be examined separately in each context. 

The general provisions in the Code of Civil Procedure governing 
computation of time (e.g., Code Civ. Proc. §§ 10, 12-13b) contain other 
ambiguities that may also warrant clarification. 

Attempting codewide clean-up of the rules governing computation of time 
would be an ambitious and difficult project. Well-crafted legislation would be 
very useful, however, assisting numerous people calendaring deadlines on a 
daily basis. This might be an appropriate project for the Commission when it 
has sufficient resources for such an undertaking. 

SUGGESTED NEW TOPICS 

During the past year, the Commission received a variety of suggestions for 
new topics and priorities. These are analyzed below. 

Creditor’s Remedies 

One of the new suggestions relates to creditor’s remedies. 

Electronic Transmission of Instructions to Sheriff or Marshal 

The Civil Committee of the California State Sheriffs’ Association (“CSSA”) 
suggests that the Commission study the possibility of amending Code of Civil 
Procedure Sections 262, 488.030, and 687.010 to accommodate electronic 
transmission of creditor’s instructions to a sheriff or marshal. Exhibit pp. 4-5. The 
amendments proposed by the committee “would provide the Sheriff/Marshal 
the same protections from liability when the instructions from the creditor are 
received electronically, with no actual signature on paper form.” Id. at 4. The 
amendments are modeled on recently adopted court rules on electronic filing 
(Cal. R. Ct. 2050-2060). Id. 

The concept of revising these provisions to accommodate electronic 
transmission of instructions is clearly worthy of study and would be a suitable 
project for the Commission. Research and analysis would be required, however, 
to determine whether the approach proposed by CSSA’s Civil Committee is the 
best means of addressing the situation. 

In addition, the suggestion raises questions about the proper treatment of 
other documents that may be submitted to state agencies electronically. It might 
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be appropriate to study those issues at the same time as examining CSSA’s 
suggestion. Prof. J. Clark Kelso of McGeorge School of Law, who has served as 
Chief Information Officer of the State of California, might be willing to assist the 
Commission with a project of that scope. 

If the Commission undertook a broad study of such issues, however, the 
study would take longer to complete than if the Commission focused narrowly 
on the three provisions included in CSSA’s suggestion. CSSA warns that 
“conducting a comprehensive study of other documents that may be submitted 
to state agencies electronically ... would be an overwhelming, time-consuming 
task, that would include many more complex issues than the specific revisions 
we are suggesting.” Exhibit p. 6. 

If the suggested study was limited to electronic transmission of instructions 
for levying on property, it would fall within the Commission’s existing authority 
to study creditor’s remedies. If it was broadened into a general study of 
electronic transmission of documents to government agencies, it would still fall 
within the Commission’s authority to study administrative law. For a study of 
that magnitude, however, it probably would be advisable to seek specific 
authority from the Legislature before commencing the work. 

Probate Code 

Three of the new suggestions would fall within the Commission’s existing 
authority to study the Probate Code. 

Escheat 

Attorney Ewald Schlachter urges the Commission to consider repealing Code 
of Civil Procedure Section 1430(c) and Probate Code Section 11603(c), which 
relate to escheat. Exhibit p. 25. He says that “we are confronting an emergency of 
significant proportions,” which “affects all cases in which all or a part of a 
probate estate cannot be distributed to the person entitled to receive it, because 
this person cannot be found.” Exhibit p. 27 (emphasis in original). In four 
separate communications, he has provided extensive analysis in support of his 
position. Exhibit pp. 15-47. 

Mr. Schlachter’s analysis is complicated and difficult to follow. It appears, 
however, that he is questioning the basic premise of the two provisions in 
question. Subdivision (c) was added to Code of Civil Procedure Section 1430 in 
1997, in a bill sponsored by the Bureau of Missing Heirs. See 1997 Cal. Stat. ch. 
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671, § 1. It affords a means of avoiding permanent escheat of property that has 
not been claimed: 

(c) Except as otherwise provided in this subdivision, a named 
beneficiary of property that escheats pursuant to this title or, if the 
beneficiary is deceased or a court renders a judgment that the 
beneficiary is dead, a blood relative of the named beneficiary may 
claim property described in subdivision (a) at any time within five 
years after the date of entry of judgment in any proceeding under 
this chapter. The named beneficiary or, if a court has rendered a 
judgment that the named beneficiary is dead, the blood relative of 
the named beneficiary shall be entitled to immediate payment upon 
this claim. If a court has not rendered a judgment that the named 
beneficiary is dead, payment of the claim of a blood relative of the 
named beneficiary shall be made on the day before the expiration 
of the five-year period described in this section. This subdivision 
shall not apply to authorize a claim by any person, including any 
issue or blood relative of that person, whose interest or inheritance 
was specifically restricted or barred by a provision in the donating 
or transferring instrument. 

Similarly, subdivision (c) was added to Probate Code Section 11603 in 2000, 
on recommendation of this Commission. See 2000 Cal. Stat. ch. 17, § 4.6; Alternate 
Distributee for Unclaimed Distribution, 29 Cal. L. Revision Comm’n Reports 743 
(1999). It provides: 

(c) If the whereabouts of a distributee named in the order is 
unknown, the order shall provide for alternate distributees and the 
share to which each is entitled. The alternate distributees shall be 
the persons, to the extent known or reasonably ascertainable, who 
would be entitled under the decedent’s will or under the laws of 
intestate succession if the distributee named in the order had 
predeceased the decedent, or in the case of a devise for a charitable 
purpose, under the doctrine of cy pres. If the distributee named in 
the order does not claim the share to which the distributee is 
entitled within five years after the date of the order, the distributee 
is deemed to have predeceased the decedent for the purpose of this 
section and the alternate distributees are entitled to the share as 
provided in the order. 

The Commission explained the reform as follows: 

Under this recommendation, when a court orders distribution 
from a decedent’s estate to a person whose whereabouts is 
unknown, the court must also provide for an alternate distributee. 
Should the primary distributee fail to claim the share within three 
years after the date of the order, the primary distributee would be 
presumed to have predeceased the decedent for purposes of 
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distribution, and the alternate distributee would be entitled to that 
share. In the case of a charitable devise, the alternate distributee 
would be determined pursuant to the doctrine of cy pres. This 
procedure would effectuate the presumed intent of a decedent that the 
decedent’s property go to the decedent’s beneficiaries, rather than escheat 
to the state. 

Alternate Distributee, supra, 29 Cal. L. Revision Comm’n Reports at 745 (emphasis 
added). 

The staff is not aware of anyone other than Mr. Schlachter who has concerns 
about Code of Civil Procedure Section 1430(c) or Probate Code Section 11603(c). 
Absent evidence of more widespread dissatisfaction with these two recently 
enacted provisions, the staff is not convinced it would be worthwhile to study 
them. 

POLST 

Dr. Ronald Miller of the University of California, Irvine, writes that “it would 
be appropriate and very helpful” to have the Commission study whether to 
“make Physician Orders for Life-Sustaining Treatment (POLST) official policy in 
California.” Exhibit p. 21. He sent this suggestion “with the approval of Judy 
Citko, the POLST Paradigm leader for California.” Id. at 22. 

Dr. Miller explains that the 

POLST Paradigm form is a standardized order sheet with 
alternative orders in several categories that can be checked off by a 
physician ... to comport with the preferences of an individual 
patient. Common categories (and alternatives) are: 
CardioPulmonary Resuscitation (CPR versus DNAR., Do Not 
Attempt Resuscitation), medical interventions (full treatment, 
limited interventions, or comfort measures only, and whether to 
transfer the patient to an institution with greater medical 
proficiency), antibiotics (prevent or eradicate infection, use only to 
prevent discomfort, no antibiotics but use other measures to relieve 
symptoms), and nutrition and hydration (long-term feeding tube or 
parenteral nutrition, time-limited trial, no feeding tube or 
intravenous nutrition and hydration). POLST forms may state the 
patient’s diagnosis and prognosis, the patient’s values, goals, and 
preferences (whether these have been explicitly stated, are 
presumed by substituted judgment, or are a best-interest judgment) 
and with whom they and the orders have been discussed (the 
patient, surrogate, agent under a durable power, or court-
appointed guardian). These orders and information are printed on 
two sides of a brightly colored, distinctive page readily found in the 
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patient’s hospital, nursing home, hospice, or home health chart or 
on the patient’s refrigerator at home. 

Id. at 21-22. 
Use of POLST has been spreading around the country. Id. at 21. According to 

Dr. Miller, perhaps “the most important benefit” of POLST is it encourages or 
requires a physician “to discuss the patient’s preferences and the orders with the 
patient and/or surrogate.” Id. at 22. 

POLST is proposed as a supplement to, not as a replacement for, a patient’s 
advance directive. Id. at 21. As Dr. Miller explains, “the legislation we seek 
would supplement the Health Care Decisions Act of 2000, which we believe to be 
very sound legislation, in large measure to the excellent work of your 
Commission.” Id. 

Due to the Commission’s long history of work on healthcare decision-
making, POLST would be an appropriate topic for it to study at some point. 
Such a study is likely to involve controversy, however, and the current staff does 
not have expertise in the area. The Commission should be careful not to 
undertake this project until it is able to devote substantial resources to it. 

Use of TOD Deed by Owner of Stock Cooperative 

In the Commission’s study of TOD deeds, Bob Sheppard expressed concern 
that a TOD deed could not be used to transfer an ownership interest in a stock 
cooperative. See CLRC Memorandum 2007-9, pp. 7-8 & Exhibit pp. 5-6. The 
Commission decided not to address this problem in connection with the TOD 
recommendation but instead to consider it as a new topic request. CLRC Minutes 
(April 2007), p. 3. 

Because the TOD recommendation has not yet been enacted, the suggestion 
is premature. The staff will re-alert the Commission to the issue next fall if the 
TOD recommendation is enacted. 

Real and Personal Property 
One of the new suggestions would fall within the Commission’s existing 

authority to study real and personal property. 

Termite Company Conflicts of Interest 

Bob Leitzel is the owner and president of Defend Exterminators, a company 
specializing in termite removal. He says “there is a conflict of interest problem in 
my industry that leads termite companies to defraud consumers.” Exhibit p. 20. 
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Mr. Leitzel explains that in the termite industry, the company that inspects 
property for termite damage also repairs the damage. Id. “[W]hat’s worse,” he 
says, is that “our industry gives the exams away for free and makes money only 
on the remediation of termite problems found.” Id. As a result, “many termite 
companies make up problems where they don’t exist.” Id. He suggests solving 
this problem by creating two different kinds of companies: termite inspection 
companies and termite remediation companies. Id. 

He has not proposed this suggestion to persons within the termite industry 
due to “the anticipated backlash.” Id. As he puts it, a “fatted pig is hard to 
remove from a lion’s den.” Id. 

Mr. Leitzel thus recognizes that his suggested approach would be highly 
controversial and difficult to enact. The Commission is ill-suited to such an 
undertaking. The Legislature is the best forum for resolution of a serious conflict 
between interest groups, such as consumers and termite companies. 

At the staff’s suggestion, Mr. Leitzel has already taken steps to find a 
legislator to pursue his idea. See id. The Commission should stay out of the 
matter and leave it to the Legislature. 

Administrative Law 
Two suggestions would fall within the Commission’s existing authority to 

study administrative law. 

Scheduling of an Administrative Hearing 

The first of these suggestions is not really new, but involves a problem that 
attorney Tom Lasken raised last year. In particular, Mr. Lasken pointed out that 
the Office of Administrative Hearings (“OAH”) often schedules an 
administrative hearing based solely on input from the agency, without 
contacting the respondent. See CLRC Memorandum 2006-36, pp. 28-30 & Exhibit 
pp. 11-14. This procedure may be both inefficient and unfair to the respondent. 
Id. Mr. Lasken suggested that OAH be required to consult the respondent before 
scheduling an administrative hearing. Id.; see also First Supplement to CLRC 
Memorandum 2006-36, pp. 2-3 & Exhibit pp. 6-9. 

In last year’s memo on new topics and priorities, the staff wrote: 

Mr. Lasken’s suggestion that the respondent be consulted 
before scheduling an administrative hearing seems fair, reasonable, 
and a matter of commonsense. One would hope, however, that it 
would not be necessary to address the matter by statute. ... The staff 
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recommends awaiting the outcome of Mr. Lasken’s effort to 
address the problem with OAH. 

CLRC Memorandum 2006-36, pp. 29-30 (emphasis in original). The Commission 
agreed with this assessment and decided to send a letter to the Director of OAH, 
urging OAH to reexamine the existing method of scheduling an administrative 
hearing. CLRC Minutes (Oct. 2006), p. 4. A copy of that letter (without the 
enclosures) is attached. See Exhibit p. 52. 

In a number of recent communications, Mr. Lasken reports that OAH has not 
changed its manner of scheduling an administrative hearing. Exhibit pp. 16-18; 
Email from T. Lasken to B. Gaal (9/6/07). The Commission has not even received 
a response to the letter it sent to the Director of OAH last year. 

Unfortunately, this matter appears to warrant attention as soon as the 
Commission has sufficient resources to address it. 

Petition for Reinstatement (Gov’t Code § 11522) 

Mr. Lasken also suggests that the Commission study the procedure 
applicable to a petition for reinstatement of a license under Government Code 
Section 11522. Exhibit p. 15. He points out that there presently are no rules 
governing this process. Id. He describes a case in which he represented a person 
who applied for reinstatement, but “had no idea what DRE considered to be 
issues until the denial order was issued.” Id. He says: 

When you think about it, a person applying for reconsideration has 
fewer rights under the Administrative Procedure Act than a person 
applying for an original license. At least applicants have a right to a 
Statement of Issues, and notice and an opportunity to be heard 
before an impartial tribunal. 

Id. 
Mr. Lasken might be correct that the procedure for seeking reinstatement of a 

license should be clarified. In most instances, however, we suspect that the 
grounds for denying reinstatement are similar to the grounds that were given for 
revoking or suspending the license. Absent additional evidence that petitioners 
are being unfairly surprised by unexpected issues, the need for clarification 
does not appear sufficiently pressing to justify a study, given the other, more 
compelling topics the Commission has been asked to examine. 
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Licensing a Nonresident as a Life Insurance Analyst 

California Insurance Code Section 1833 provides: “A license to act as a life 
insurance analyst shall not be issued to any person not residing in this state, nor 
to any person who is under 18 years of age at the time of application.” Attorney 
Brenton Ver Ploeg writes that the Department of Insurance recently refused to 
give one of his clients an opportunity to apply for such a license. Exhibit pp. 49-
51. Although his client is a nonresident, she has “a lifetime of considerable 
experience in the disability insurance industry.” Id. at 50. 

Mr. Ver Ploeg helped his client challenge this decision. He informed the 
Department that the “unconstitutional nature” of the nonresident prohibition in 
Section 1833 “seems so obvious that enforcement of that provision in the face of a 
qualified potential applicant is confusing.” Id. Citing key cases, he explained that 
“[r]esidency requirements for professional licenses have, as far as I know, been 
found unconstitutional on a virtually universal basis ....” Id. at 51. 

Mr. Ver Ploeg requested that the Department “either act to license qualified 
non-residents or, in the alternative, provide ... a written explanation for what you 
believe the rational basis is for this restriction so that the issue may be 
crystallized for further resolution.” Id. at 50. The staff does not know the outcome 
of his request. 

Regardless of whether the Department decided to continue enforcing the 
nonresident prohibition, statutory clean-up may be in order. On initial 
consideration, the unconstitutionality of the prohibition seems clear-cut. If this is 
in fact the case, the Commission could perhaps address the matter pursuant to its 
authority to correct technical and minor substantive statutory defects (Gov’t 
Code § 8298). This would be a small, narrow project that the Commission 
might be able to squeeze in on a low priority basis. 

(In addition to the documents attached at Exhibit pages 49-51, Mr. Ver Ploeg 
sent a few other documents relating to this matter. To conserve resources, we 
have not reproduced those other documents. They are available on request.) 

Limited Liability Companies and Limited Liability Partnerships 

At a meeting earlier this year, Commission member William Weinberger 
raised the possibility of examining whether the codes have been properly 
conformed to reflect the creation of limited liability companies (LLCs) and 
limited liability partnerships (LLPs). CLRC Minutes (Jan. 2007), p. 6. The 
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Commission decided to consider this point in its annual review of new topics 
and priorities. Id. 

The staff has since discussed the idea with the Chief Counsel to the Senate 
Committee on Judiciary. He cautioned that conforming the codes to reflect the 
creation of LLCs and LLPs has to be done very selectively, not on a blanket basis. 
Much such work has already been done. The Chief Counsel believes that any 
remaining problems can and will be pursued by the affected parties. In his 
opinion, there is no need for the Commission to get involved. 

In light of this advice, the staff recommends against undertaking such a 
project. If the Commission disagrees, it will need to seek authority from the 
Legislature before commencing the suggested study. 

Litigation 

The remaining suggestions relate to litigation procedure. 

Court Reporter in a Misdemeanor or Infraction Case 

Under Code of Civil Procedure Section 269(a)(2), court reporting of certain 
proceedings in a felony case is mandatory “on the order of the court, or at the 
request of the prosecution, the defendant, or the attorney for the defendant.” (Emphasis 
added.) Under Section 269(a)(3), however, court reporting of the same 
proceedings in a misdemeanor or infraction case is mandatory only “on the order 
of the court.” 

Thomas Heeter suggests amending Section 269 to require court reporting in a 
misdemeanor case “on the order of the court, or at the request of the prosecution, the 
defendant, or the attorney for the defendant.” Exhibit p. 13 (emphasis added). He 
urges the Commission to study this possibility. Id. at 12. 

From previous work on court reporting, the staff is confident that such a 
reform would be extremely controversial and is not likely to be enacted. We 
recommend that the Commission conserve its resources for other matters. If for 
some reason the Commission is inclined to pursue the idea, it will need to obtain 
authority from the Legislature before undertaking the suggested study. 

Five Year Deadline for Bringing a Civil Case to Trial 

A civil case must be brought to trial within five years after it is commenced. 
Code Civ. Proc. § 583.310. This rule is subject to some limitations. 

In particular, Code of Civil Procedure Section 583.340 provides: 
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583.340. In computing the time within which an action must be 
brought to trial pursuant to this article, there shall be excluded the 
time during which any of the following conditions existed: 

(a) The jurisdiction of the court to try the action was suspended. 
(b) Prosecution or trial of the action was stayed or enjoined. 
(c) Bringing the action to trial, for any other reason, was impossible, 

impracticable, or futile. 

(Emphasis added.) This provision was enacted in 1984, on the Commission’s 
recommendation. 

With regard to subdivision (c), the Commission’s Comment states: 

Subdivision (c) codifies the case law “impossible, impractical, or 
futile” standard. The provisions of subdivision (c) must be 
interpreted liberally, consistent with the policy favoring trial on the 
merits. See Section 583.130 (policy statement). Contrast Section 
583.240 and Comment thereto (strict construction of excuse for 
failure to serve within prescribed time). This difference in treatment 
recognizes that bringing an action to trial, unlike service, may be 
impossible, impracticable, or futile due to factors not reasonably 
within the control of the plaintiff. 

Under Section 583.340 the time within which an action must be 
brought to trial is tolled for the period of the excuse, regardless whether a 
reasonable time remained at the end of the period of the excuse to bring the 
action to trial. This overrules cases such as State of California v. Superior 
Court, 98 Cal. App. 3d 643, 159 Cal. Rptr. 650 (1979) and Brown v. 
Superior Court, 62 Cal. App. 3d 197, 132 Cal. Rptr. 916 (1976). 

(Emphasis added.) 
The Commission’s recommendation further explains: 

Under existing law the time during which an action must be 
brought to trial may be tolled during periods when it would have 
been impossible, impracticable, or futile to bring the action to trial. 
However, if the impossibility, impracticability, or futility ended 
sufficiently early in the statutory period so that the plaintiff still 
had a “reasonable time” to get the case to trial, the tolling rule 
doesn’t apply. The proposed law changes this rule so that the statute 
tolls regardless when during the statutory period the excuse occurs. This 
is consistent with the treatment given other statutory excuses; it increases 
certainty and minimizes the need for a judicial hearing to ascertain 
whether or not the statutory period has run. 

Revised Recommendation Relating to Dismissal for Lack of Prosecution, 17 Cal. L. 
Revision Comm’n Reports 905, 918-19 (1984) (emphasis added, footnotes 
omitted). 
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Attorney John Bilheimer of Nevada City maintains that the court of appeal 
misconstrued Section 583.040(c) in a recent case he handled, Tamburina v. 
Combined Insurance, 247 Cal. App. 4th 323, 54 Cal. Rptr. 3d 175 (2007). See Exhibit 
pp. 8-11. In Tamburina, The trial court dismissed the case for failure to comply 
with the five year deadline of Section 583.010. The court of appeal reversed. It 
found that (1) for 424 days it was impracticable to bring the case to trial, due to 
illnesses of the plaintiff and his counsel, and (2) there was a causal connection 
between those illnesses and the failure to satisfy the five year deadline. Id. at 336. 
Instead of automatically excluding the 424 days from the running of the five year 
period, however, the court of appeal remanded for a determination of whether 
the plaintiff was reasonably diligent in prosecuting the case at all stages of the 
proceedings. Id. at 326-27, 336-37. The court of appeal said that such a showing 
was necessary for the tolling exception to apply. Id. 

Mr. Bilheimer believes that such a showing should not be required. In his 
view, “Tamburina continues (along with cases cited therein) to resurrect State of 
California v. Superior Court (1979) 98 Cal.App.3d 643 and Brown v. Superior Court 
(1976) 62 Cal.App.3d 197, which cases were noted as expressly overruled in the 
Law Revision Comment.” Exhibit p. 10. He urges the Commission to address this 
situation. Id. 

To undertake such a study, the Commission would have to seek authority 
from the Legislature. In light of the Commission’s limited resources, the staff 
hesitates to get involved in this issue at this time. The matter may still be sorted 
out satisfactorily in the courts. Rather than requesting permission to conduct a 
study, it might be better to monitor the area for awhile and then assess the 
need for statutory reform. 

(In addition to the documents attached at Exhibit pages 8-11, Mr. Bilheimer 
sent us the published decision in Tamburina and his client’s petition for review, 
which was denied. To conserve resources, we have not reproduced those 
documents. They are available on request.) 

Requirement that a Proof of Service Be Signed By a Nonparty 

J. Michael Schaeffer of Baltimore, Maryland, reports that for over a decade he 
has “contacted Cal. State Bar presidents and the Cal. Judicial Council about ... a 
horrible inconsistency between state and federal practice, and state v. state 
practice ....” Exhibit p. 48. “In exasperation,” he has approached the Commission 
“upon referral of Francisco Gomez, office of the State Bar Executive Director.” Id. 
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Mr. Schaeffer’s concern relates to proofs of service. In California, a proof of 
service of summons can only be signed by a nonparty. See Code Civ. Proc. § 
414.10; Judicial Council Form POS-010. Similarly, a proof of service of any other 
document in a civil case must be signed by a nonparty. See Code Civ. Proc. § 
1013a; Judicial Council Form POS-020. 

If the staff understands Mr. Schaeffer correctly, he would like the latter rule to 
be changed, such that a nonparty can sign a proof of service for a document other 
than a summons. Mr. Schaeffer appears to be especially concerned about the 
situation of a pro se litigant. He writes: 

I end up getting neighbors, Kinko’s employees, man on the street, 
to sign proof-of-service on a motion, address change, etc. when 
dealing with California Courts. We should be consistent with 
Federal practice. Will I live long enough to see it? Am 70 and this is 
a constant problem as I manage millions in assets that provoke 
small claims Pro Se litigation. 

Exhibit p. 48. 
The staff can see that having to obtain a nonparty’s signature on each proof of 

service might be a nuisance for a pro se litigant. On the other hand, the 
requirement of such a signature may help to prevent an unscrupulous pro se 
litigant from being able to claim that a document was served when it actually 
was not. The Commission on Access to Justice has expertise in pro se litigation 
and is well-suited to evaluate this matter. We would refer Mr. Schaefer’s 
suggestion to that commission. 

Notice of Privacy Rights 

Michol O’Connor points to an apparent inconsistency between two parallel 
provisions. Exhibit pp. 23-24. Code of Civil Procedure Section 1985.3 establishes 
a procedure for notifying a consumer of the consumer’s privacy rights. 
Subdivision (g) of that provision refers to “a motion under Section 1987.1 to 
enforce the subpoena.” 

Code of Civil Procedure Section 1985.6 establishes a procedure for notifying 
an employee of the employee’s privacy rights. Subdivision (f)(4) of that provision 
is almost identical to subdivision (g) of Section 1985.3, but it refers to “a motion 
under subdivision (c) of Section 1987 to enforce the subpoena.” Mr. O’Connor 
thinks there might be an error in one of the two provisions. Exhibit p. 23. To 
assist the Commission in evaluating this matter, he has included the text of 
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Sections 1985.3(g), 1985.6(f)(4), 1987(c), and 1987.1 in his communication. See 
Exhibit pp. 23-24. 

It does appear odd that Section 1985.3(g) refers to Section 1987.1, while 
Section 1985.6(f)(4) refers instead to Section 1987(c). On initial review, it would 
seem more logical to refer to both Section 1987(c) and Section 1987.1 in Section 
1985.3(g), and to do the same in Section 1985.6(f)(4). 

These statutes apply to production of consumer and employment records at 
trial. More typically, however, they apply to production of consumer and 
employment records in the discovery process. 

The staff is therefore inclined to handle Mr. O’Connor’s suggestion in the 
context of the Commission’s ongoing study of civil discovery. He has also 
submitted some other comments that relate to provisions within the Civil 
Discovery Act. We are keeping those comments for consideration in the 
discovery study as well. 

SUGGESTED PRIORITIES 

The Commission needs to determine its priorities for work during 2008. 
Completion of prospective recommendations for the next legislative session 
becomes the highest priority at this time of year. That is followed by matters that 
the Legislature has indicated should receive a priority and other matters that the 
Commission has concluded deserve immediate attention. The Commission has 
also tended to give priority to projects for which a consultant has delivered a 
background study, because it is desirable to take up the matter before the 
research goes stale and while the consultant is still available. Finally, once a 
study has been activated, the Commission has felt it important to make steady 
progress so as not to lose continuity on it. 

Legislative Program for 2008 

Active topics on which the Commission might be able to finalize a 
recommendation in time for introduction in 2008 include: 

• Statutory clarification and simplification of CID law. 
• Mechanics lien law comprehensive revision. 
• No contest clause. 
• Deposition in out-of-state litigation. 
• Trial court restructuring (appellate jurisdiction of bail forfeiture; 

miscellaneous issues). 
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• Obsolete references to recording technology. 

In addition, the Commission’s report on present sense impressions and 
forfeiture by wrongdoing is due by March 1, 2008. That will be after the bill 
introduction deadline. Nonetheless, it might still be possible to find a vehicle for 
whatever legislation the Commission recommends. 

The Legislature’s Priorities 

Of the topics that might be included in the 2008 legislative program, several 
were assigned by the Legislature: mechanics lien law, no contest clause, trial 
court restructuring, and the two hearsay issues. 

The Legislature has also indicated several other priority matters for the 
Commission: 

Donative Transfer Restrictions 

The Commission’s report on donative transfer restrictions is due by January 
1, 2009. The Commission will need to give this matter priority to be able to meet 
that deadline. 

Nonsubstantive Reorganization of Weapon Statutes 

The Commission’s report on nonsubstantive reorganization of the deadly 
weapons statutes is due by July 1, 2009. This is a huge project and the 
Commission obviously will need to give it priority to meet the deadline. 

Post-Death Attorney-Client Privilege 

The Commission’s report on whether and to what extent the attorney-client 
privilege should survive the client’s death is due by July 1, 2009. Again, the 
Commission will need to give this matter priority to be able to meet the deadline. 

Remaining Trial Court Restructuring Issues 

The original deadline for the Commission’s report on trial court restructuring 
was January 1, 2002. That deadline was removed after the Commission 
submitted a major legislative proposal on the topic and requested authority to 
continue to do cleanup work in the area. 

Although the statute directing the Commission’s study no longer includes a 
deadline, we can infer from the original deadline that the Legislature expects the 
Commission to promptly address issues relating to trial court restructuring once 
they are ripe for action. Since removal of the deadline, two more bills have been 
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enacted on Commission recommendation, and a fourth such bill probably will be 
introduced in 2008. But other issues remain to be addressed. The Commission’s 
work on this topic should continue to receive high priority. 

Consultant Studies 

For some ongoing studies, the Commission has the benefit of a consultant’s 
assistance: 

Common Interest Development Law 

This is a very large project. Prof. Susan French of UCLA Law School prepared 
a background study for the Commission. The Commission has barely begun to 
tackle the dozens of problems that have been identified with the Davis-Stirling 
Act. 

Discovery Improvements From Other Jurisdictions 

The Commission has made progress on civil discovery, but it has gotten 
many suggestions from interested persons that it has not yet considered. Prof. 
Weber’s background study covers numerous issues. Although the Commission 
made preliminary decisions regarding which issues to pursue, it has not yet 
addressed most of the ones it selected. 

Review of the California Evidence Code 

Prof. Méndez of Stanford Law School is available to assist the Commission in 
studying the evidence issues discussed in the articles he prepared for the 
Commission. For now, the Commission should focus on the hearsay issues and 
attorney-client privilege issue assigned by the Legislature. It may be appropriate 
to turn to other issues in the future, if that is acceptable to the judiciary 
committees. 

Other Activated Topics 

Apart from the 2007 legislative program, legislatively set priorities, and 
projects for which the Commission has assistance of a consultant, the 
Commission has also commenced work on attorney’s fees, which it had to 
interrupt when other projects became more pressing. The Commission should 
turn back to that work if time permits. 
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CONCLUSION 

The Commission’s agenda continues to be very full. If it just sticks with 
already activated projects and legislative priorities, it will have more than 
enough to do in the coming year. 

The staff recommends following the traditional scheme of Commission 
priorities: 

(1) Matters for the next legislative session, 
(2) Matters directed by the Legislature, 
(3) Matters for which the Commission has an expert consultant, and 
(4) Other matters that have been previously activated but not 

completed. 

Projects falling within each of these categories are identified above and are 
already included in the Commission’s Calendar of Topics. 

We do not recommend undertaking any new projects, except the ones 
assigned by the Legislature and perhaps, if time permits, the narrow project on 
licensing a nonresident as a life insurance analyst. It does not appear necessary to 
request any changes in the Calendar of Topics. 

The Commission should, however, seriously consider the possibility of 
having its former Executive Secretary conduct a background study on creditors’ 
rights against nonprobate assets and application of family protection provisions 
to nonprobate transfers. These areas have needed attention for many years. Mr. 
Sterling is well-qualified to prepare such a background study; he is also available 
and interested in doing so. He estimates that it would take him a couple of years. 
By the time he could complete his report, it seems reasonably likely that the 
Commission and staff would be ready to turn to it. We did not discuss financial 
arrangements with him, but we will do so if the Commission is interested in 
pursuing this possibility. Although a Commission consultant normally works for 
a nominal fee, the Commission needs to pay careful attention to budget 
constraints. 

The suggestions relating to the following topics deserve serious consideration 
in the future: 

• Foreclosure. 
• Duties where settlor of revocable trust is incompetent. 
• Renewal of judgment. 
• Litigation deadlines. 
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• Electronic transmission of instructions to sheriff or marshal. 
• POLST. 
• Use of TOD deed by owner of stock cooperative (if the 

Commission’s TOD recommendation is enacted). 
• Scheduling of an administrative hearing. 

The Commission should reconsider these suggestions next fall. By then, some of 
the Commission’s ongoing projects should be coming to an end and its new 
attorneys will have gained more experience. It might be realistic to add some 
new projects at that time. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 



 

CALENDAR OF TOPICS AUTHORIZED FOR STUDY 

The Commission’s calendar of topics authorized for study includes the 
subjects listed below. Each of these topics has been authorized for Commission 
study by the Legislature. For the current authorizing resolution, see ACR 35 
(Evans), enacted as 2007 Cal. Stat. res. ch. 100. 

 1. Creditors’ remedies. Whether the law should be revised that relates to 
creditors’ remedies, including, but not limited to, attachment, garnishment, 
execution, repossession of property (including the claim and delivery statute, 
self-help repossession of property, and the Commercial Code provisions on 
repossession of property), confession of judgment procedures, default judgment 
procedures, enforcement of judgments, the right of redemption, procedures 
under private power of sale in a trust deed or mortgage, possessory and 
nonpossessory liens, insolvency, and related matters. 

 2. Probate Code. Whether the California Probate Code should be revised, 
including, but not limited to, the issue of whether California should adopt, in 
whole or in part, the Uniform Probate Code, and related matters. 

 3. Real and personal property. Whether the law should be revised that 
relates to real and personal property including, but not limited to, a marketable 
title act, covenants, servitudes, conditions, and restriction on land use or relating 
to land, powers of termination, escheat of property and the disposition of 
unclaimed or abandoned property, eminent domain, quiet title actions, 
abandonment or vacation of public streets and highways, partition, rights and 
duties attendant upon assignment, subletting, termination, or abandonment of a 
lease, and related matters. 

 4. Family law. Whether the law should be revised that relates to family 
law, including, but not limited to, community property, the adjudication of child 
and family civil proceedings, child custody, adoption, guardianship, freedom 
from parental custody and control, and related matters, including other subjects 
covered by the Family Code. 

 5. Offers of compromise. Whether the law relating to offers of 
compromise should be revised. 

 6. Discovery in civil cases. Whether the law relating to discovery in civil 
cases should be revised. 

EX 1



 

 7. Special assessments for public improvements. Whether the acts 
governing special assessments for public improvement should be simplified and 
unified. 

 8. Rights and disabilities of minors and incompetent persons. Whether 
the law relating to the rights and disabilities of minors and incompetent persons 
should be revised. 

 9. Evidence. Whether the Evidence Code should be revised. 
 10. Alternative dispute resolution. Whether the law relating to 

arbitration, mediation, and other alternative dispute resolution techniques 
should be revised.  

 11. Administrative law. Whether there should be changes to 
administrative law. 

 12. Attorney’s fees. Whether the law relating to the payment and the 
shifting of attorney’s fees between litigant should be revised. 

 13. Uniform Unincorporated Nonprofit Association Act. Whether the 
Uniform Unincorporated Nonprofit Association Act, or parts of that uniform act, 
and related provisions should be adopted in California. 

 14. Trial court unification. Recommendations to be reported pertaining to 
statutory changes that may be necessitated by court unification. 

 15. Contract law. Whether the law of contracts should be revised, 
including the law relating to the effect of electronic communications on the law 
governing contract formation, the statute of frauds, the parol evidence rule, and 
related matters. 

 16. Common interest developments. Whether the law governing common 
interest housing developments should be revised to clarify the law, eliminate 
unnecessary or obsolete provisions, consolidate existing statutes in one place in 
the codes, establish a clear, consistent, and unified policy with regard to 
formation and management of these developments and transaction of real 
property interests located within them, and to determine to what extent they 
should be subject to regulation. 

 17. Legal malpractice statutes of limitation. Whether the statutes of 
limitation for legal malpractice actions should be revised to recognize equitable 
tolling or other adjustment for the circumstances of simultaneous litigation, and 
related matters. 

 18. Coordination of public records statutes. Whether the law governing 
disclosure of public records and the law governing protection of privacy in 
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public records should be revised to better coordinate them, including 
consolidation and clarification of the scope of required disclosure and creation of 
a single set of disclosure procedures, to provide appropriate enforcement 
mechanisms, and to ensure that the law governing disclosure of public records 
adequately treats electronic information, and related matters. 

 19. Criminal sentencing. Whether the law governing criminal sentences 
for enhancements relating to weapons or injuries should be revised to simplify 
and clarify the law and eliminate unnecessary or obsolete provisions. 

 20. Subdivision Map Act and Mitigation Fee Act. Whether the 
Subdivision Map Act (Division 2 (commencing with Section 66410) of Title 7 of 
the Government Code), and the Mitigation Fee Act (Chapter 5 (commencing with 
Section 66000), Chapter 6 (commencing with Section 66010), Chapter 7 
(commencing with Section 66012), Chapter 8 (commencing with Section 66016), 
and Chapter 9 (commencing with Section 66020) of Division 1 of Title 7 of the 
Government Code) should be revised to improve their organization, resolve 
inconsistencies, clarify and rationalize provisions, and related matters. 

 21. Uniform Statute and Rule Construction Act. Whether the Uniform 
Statute and Rule Construction Act (1995) should be adopted in California in 
whole or part, and related matters. 

 22. Venue. Whether the law governing the place of trial in a civil case 
should be revised. 
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REQUEST FOR AMENDMENTS TO CODE OF CIVIL PROCEDURE 
SECTIONS 262, 488.030, AND 687.010 

 
 

 
SUBMITTED BY: California State Sheriffs’ Association Civil Committee 
   Liaison - Cpl. Dennis Armatis, Riverside County Sheriff’s Department 
   4095 Lemon Street, 4th Flr., Riverside CA 92501 
   Phone: (951) 955-2063   Email: darmatis@riversidesheriff.org 
 
SUBJECT:   Plaintiff/Creditor’s Instructions Sent to the Sheriff/Marshal by 

Electronic Means. Liability Issues. 
 

 
 
 

SUMMARY OF PROPOSED CHANGES 
 
In 2003, the Judicial Council adopted California rules of court on electronic filing (Cal. Rules of 
Court, rules 2050-2060). These rules outline courts’ roles and responsibilities in employing 
electronic filing as well as authorizing courts to mandate electronic filing in complex civil and 
consolidated cases. In response to the growing trend towards electronic filings, the California 
State Sheriff’s Association Civil Committee is requesting changes to the Code of Civil Procedure 
sections 262, 488.030, and 687.010. The amendments would allow the Sheriff/Marshal to accept 
electronically sent instructions from creditors, and that instructions so received, would provide 
the same protections to the Sheriff/Marshal, as instructions with an actual signature on paper 
form.  Currently, the Sheriff/Marshal is protected from liability for actions taken in conformance 
with the provisions of the statutes in reliance on information contained in the signed, written 
instructions from the creditor. The proposed amendments would provide the Sheriff/Marshal the 
same protections from liability when the instructions from the creditor are received 
electronically, with no actual signature on paper form. 
 
 
 
 
PROPOSED CHANGES TO THE CODE OF CIVIL PROCEDURE SECTIONS 
(Changes denoted in boldface) 
 
CCP 262.  No direction or authority by a party or his attorney to a sheriff, in respect to the 
execution of process or return thereof, or to any act or omission relating thereto, is available to 
discharge or excuse the sheriff from a liability for neglect or misconduct, unless it is contained in 
a writing, signed by the attorney of the party, or by the party, if he has no attorney. The writing 
is deemed signed by the attorney of the party, or by the party, if the document is sent 
electronically to the sheriff. 
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CCP 488.030.  (a) The plaintiff shall give the levying officer instructions in writing.  The 
instructions shall be signed by the plaintiff’s attorney of record or, if the plaintiff does not have 
an attorney of record, by the plaintiff. The instructions are deemed signed by the plaintiff’s 
attorney of record or, if the plaintiff does not have an attorney of record, by the plaintiff, if 
the document is sent electronically to the sheriff. The instructions shall contain the 
information needed or requested by the levying officer to comply with the provisions of this title, 
including but not limited to: 
   (1) An adequate description of any property to be levied upon. 
   (2) A statement whether the property is a dwelling. 
   (3) If the property is a dwelling, whether it is real or personal property. 
   (b) Subject to subdivision (c), the levying officer shall act in accordance with the written 
instructions to the extent the actions are taken in conformance with the provisions of this title. 
   (c) Except to the extent the levying officer has actual knowledge that the information is 
incorrect, the levying officer may rely on any information contained in the written instructions 
 
CCP 687.010.  (a) The judgment creditor shall give the  levying officer instructions in writing. 
The instructions shall be signed by the judgment creditor’s attorney of record or, if the judgment 
creditor does not have an attorney of record, by the judgment creditor. The instructions are 
deemed signed by the judgment creditor’s attorney of record or, if the judgment creditor 
does not have an attorney of record, by the judgment creditor, if the document is sent 
electronically to the sheriff. The instructions shall contain the information needed or requested 
by the levying officer to comply with the provisions of this title, including but not limited to: 
   (1) An adequate description of any property to be levied upon. 
   (2) A statement whether the property is a dwelling. 
   (3) If the property is a dwelling, whether it is real or personal property. 
   (b) Subject to subdivision (c), the levying officer shall act in accordance with the written 
instructions to the extent the actions are taken in conformance with the provisions of this title. 
   (c) Except to the extent the levying officer has actual knowledge that the information is 
incorrect, the levying officer may rely on any information contained in the written instructions. 
 
 
 
California Rules of Court 
 
Rule 2.257.  Requirements for signatures on documents   
 
(b) Documents not signed under penalty of perjury   

If a document does not require a signature under penalty of perjury, the document is deemed 
signed by the party if the document is filed electronically.   
(Subd (b) amended effective January 1, 2007.)   

 
 
 
Respectfully Submitted, 
Corporal Dennis Armatis, Riverside County Sheriff’s Department 
On behalf of the California State Sheriffs’ Association Civil Committee 
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EMAIL FROM CORPORAL DENNIS ARMATIS, 
 CALIFORNIA STATE SHERIFFS’ ASSOCIATION 

(7/23/07) 

Re: Request for Amendments to Code of Civil Procedure Sections 262, 488.030, and 687.010 

Ms. Gaal, 

I sent this email to you last week, but received a message that the email was not 
delivered, so I am sending it again. If you already received it, sorry for the duplication. 

I presented your questions and concerns to the CSSA Civil Procedures Committee at our 
meeting.  

First question: 

“Are any of the writings that would be affected by the proposal ones that must be signed 
under penalty of perjury?” 

The answer would be no. None of the instructions or correspondence between the Sheriff 
and creditors are required to be signed under the penalty of perjury, so this would not be 
an issue.  

Second question: 

“Would any efforts be made to verify the identity of a person submitting an electronic 
document? If so, how would the person’s identity be verified? Should anything be said 
about the verification process in the three code sections that CSSA suggests amending?”  

Currently, when a creditor or the creditor’s attorney comes into the Sheriff’s office to 
have papers or a levy served, there is no verification process conducted. In fact, many 
times the process is dropped off by a runner or the documents are received through the 
mail. Therefore, we think there would be no requirement for verification of identity when 
instructions are received through electronic means. 

In regard to the issue of conducting a comprehensive study of other documents that may 
be submitted to state agencies electronically, we feel this would be an overwhelming, 
time-consuming task, that would include many more complex issues than the specific 
revisions we are suggesting. The revisions we have requested would only affect three 
CCP code sections that deal specifically with creditor’s instructions to the Sheriff. This 
same language corresponds to the verbiage found in the California Rules of Court [Rule 
2.257(b)] and CCP 1010.6(a)(2), which deal with this same subject.] 
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We do understand that the Law Revision Commission has very limited resources and an 
enormous work-load, and we do appreciate your help and attention in this matter. If there 
is anything further I or the committee can do to assist in moving this matter along, please 
let me know.  

Again, Thank you very much, 

Sincerely, 

Cpl. Dennis Armatis 
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EMAIL FROM TOM LASKEN (10/27/06) 

Re: Petitions for Reinstatement 

Dear Ms. Gaal and Professor Asimow, 

Another issue that may be ripe for review is that of Petitions for Reinstatement pursuant 
to Government Code Section 11522. 

Presently there are no rules governing this process, and last year I represented a client 
who had petitioned and been denied for reasons which were, in my opinion, completely 
arbitrary and capricious. After a process of at least a year of supplying information to 
DRE and answering questions, he had no idea what DRE considered to be issues until the 
denial order was issued. I represented him on a Petition for Reconsideration, but by that 
time DRE had dug in its heels. If I understand the law correctly, administrative 
mandamus would not be available, so a denied petitioner would carry the burdens 
associated with traditional mandamus. 

This client recently contacted me about taking another run at it. At least this time we will 
have the final Order Denying Reconsideration to use to get some idea of what he needs to 
address. When you think about it, a person applying for reconsideration has fewer rights 
under the Administrative Procedure Act than a person applying for an original license. At 
least applicants have a right to a Statement of Issues, and notice and an opportunity to 
heard before an impartial tribunal. 

My armchair recommendation would be to amend Section 11522 so that persons wishing 
to be reinstated have a Statement of Issues filed against them. As in Statements of Issues, 
there would be no statute of limitations on issues the agencies wish to raise, and 
petitioners would have the same burden of proof as an original applicant, but at least 
petitioners would not be blindly aswering questions designed to lead them into traps, as 
happened to my client. 

Thank you. 

Tom Lasken 
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EMAIL FROM TOM LASKEN (10/27/06) 

Re: OAH and DRE Ex Parte Follies Continue 

Hi Barbara, 

Attached is a copy of another objection to the ex parte setting of hearings by DRE and 
OAH. I had collected documents from three other cases to send you, but this came up 
naturally in the flow of the case so I decided to copy you. I can give you more examples. 
The practice within DRE varies between offices and among individual attorneys. But the 
official position of both DRE and OAH, as far as I know, has not changed. Judge Cohn is 
a different Presiding Judge in Oakland from the one whose ruling of December 2005 I 
sent you a while ago, so I have no idea what he will do with this. It doesn't really call for 
any action so he will probably ignore it. 

This case does illustrate the practical aspect of the problem of setting hearings ex parte. 
More work for everyone. 

By the way, it’s not a contentious issue. I get along well with David Seals and while he 
said he would not make conferring before setting hearings a rule since it isn’t office 
policy, he would try to work with me informally. I think this one just slipped by him. 

Did Ron Diedrich ever respond to the letter the Commission sent him? 

Tom Lasken 

Thomas C. Lasken 
Attorney at Law 
P.O. Box 8298 
Loma Rica, CA 95901-8405 
(916) 449-9677 (Voice) 
(916) 290-9073 (Fax) 
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EMAIL FROM BOB LEITZEL 
 OF DEFEND EXTERMINATORS (12/5/06) 

Hi Steve, 

Thank you for taking the time to talk with me today. Upon your advice I did call my local 
State Senator and have begun the conversation. Please find attached a copy of the memo I 
sent to them. If you could include it in the topics for consideration for your next review 
session I would be very appreciative. If there is any one else whom, after review, you feel 
I should send this to, or if there is any way that I could be of further assistance in any 
matter, please let me know. 

Sincerely, 

Bob Leitzel 
President 
Defend Exterminators 
P.O. Box 630444 
Simi Valley, CA   93063 
805-526-4510 office 
866-626-BUGS toll free 
805-526-4518 fax 
www.defend exterminators.com 
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November 16, 2007 

Senator Tom McClintock 
c/o Allison Bonburg 
223 E Thousand Oaks Blvd.. 
Suite 400 
Thousand Oaks, CA 91360 

Dear Mr. McClintock:  

I am a Termite Company owner.  As I see it, there is a conflict of interest problem in my industry that 
leads termite companies to defraud consumers. 

In the simplest of terms, we are the only industry that I know of who both examine the subject for 
problems and prescribe and perform solutions to fix any problems that exist.  For example, doctors 
examine patients and prescribe drugs, and home inspectors examine homes and prescribe corrections.  
But doctors and home inspectors have pharmacies and contractors who come later to fix any problems.  
Legislators, watchdog groups and even the lay consumer understand very easily the conflict of interest 
that would occur if doctors started making money by prescribing drugs. 

And what’s worse, our industry gives the exams away for free and makes money only on the 
remediation of termite problems found.   

Real estate agents ask termite companies to diagnose structures that are for sale and fix any 
problems that come up.  So of course many termite companies make up problems where they don’t exist.  
Consumers know less about termites than they do transmissions so it’s easy for termite companies to 
defraud them.  But it shouldn’t be that way.   

There are other industries that defraud consumers like the automotive repair industry and even 
contractors but we are the only industry that performs legally specific inspections/examinations for 
important reasons and then do the remediation work also. 

The Solution:  Change the licensing to separate inspection companies from remediation companies.  
Make one license like home inspectors or appraisers and one license like painters or plumbers.  While 
there would be many parties to convince such as real estate agents and even termite companies, the 
consumer’s rights have to come first.   

I would be available at your convenience to outline the current legislation and offer a detailed solution.  
Pleas let me know if there is anyone else I should talk to about this issue. 

Sincerely,  

Robert Leitzel 
Defend Exterminators Inc. 

 
P.S.:  I have not brought this up to industry for the anticipated backlash.  A fatted pig is hard to remove 
from a lion’s den.  But I have brought this up to the Registrar of the Structural Pest Control Board, Kelli 
Okuma.  She was surprised and pleased with the suggestion and I am sure, depending on the verbiage, 
would be in support of this type of change. 
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EMAIL FROM MICHOL O’CONNOR (6/14/07) 

Re: Error in CCP 1985.3 or 1985.6 

Ms. Gaal – 

I would like to report what I think is an error in CCP §1985.3, dealing with notice to 
consumer of privacy rights, or CCP §1985.6, dealing with notice to an employee of 
privacy rights. Both sections deal with a subpoenaing party’s motion to enforce a 
subpoena after objections have been filed. However, the two provisions make a cross-
reference to two different provisions in CCP. Below, I have provided the two provisions 
and underlined and highlighted their differences. 

THE PROBLEM PROVISIONS: 

In CCP §1985.3(g) (last unnumbered paragraph), it states: 

The party requesting a consumer’s personal records may bring a motion under Section 
1987.1 to enforce the subpoena within 20 days of service of the written objection. The 
motion shall be accompanied by a declaration showing a reasonable and good faith 
attempt at informal resolution of the dispute between the party requesting the personal 
records and the consumer or the consumer’s attorney. 

In CCP §1985.6(f)(4), it states: 

The party requesting an employee’s employment records may bring a motion under 
subdivision (c) of Section 1987 to enforce the subpoena within 20 days of service of the 
written objection. The motion shall be accompanied by a declaration showing a 
reasonable and good faith attempt at informal resolution of the dispute between the party 
requesting the employment records and the employee or the employee’s attorney. 

THE CROSS-REFERENCED PROVISIONS: 

Of the two sections cross-referenced in the two CCP provisions above, I think the cross 
reference to CCP §1987(c) is the correct one because it deals with a motion to enforce a 
subpoena. By comparison, CCP §1987.1 deals with a motion to quash or limit the 
subpoena, not a motion to enforce it. 

CCP §1987(c) provides: 

(c) If the notice specified in subdivision (b) is served at least 20 days before the time 
required for attendance, or within any shorter period of time as the court may order, it 
may include a request that the party or person bring with him or her books, documents or 
other things. The notice shall state the exact materials or things desired and that the party 
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or person has them in his or her possession or under his or her control. Within five days 
thereafter, or any other time period as the court may allow, the party or person of whom 
the request is mad  may serve written objections to the request or any part thereof, with a 
statement of grounds. Thereafter, upon noticed motion of the requesting party, 
accompanied by a showing of good cause and of materiality of the items to the issues, the 
court may order production of items to which objection was made, unless the objecting 
party or person establishes good cause for nonproduction or production under limitations 
or conditions. The procedure of this subdivision is alternative to the procedure provided 
by Sections 1985 and 1987.5 in the cases herein provided for, and no subpoena duces 
tecum shall be required. 

Subject to this subdivision, the notice provided in this subdivision shall have the same 
effect as is provided in subdivision (b) as to a notice for attendance of that party or 
person. 

CCP §1987.1 provides: 

When a subpoena requires the attendance of a witness or the production of books, 
documents or other things before a court, or at the trial of an issue therein, or at the taking 
of a deposition, the court, upon motion reasonably made by the party, the witness, or any 
consumer described in Section 1985.3, or upon the court’s own motion after giving 
counsel notice and an opportunity to be heard, may make an order quashing the subpoena 
entirely, modifying it, or directing compliance with it upon such terms or conditions as 
the court shall declare, including protective orders. In addition, the court may make any 
other order as may be appropriate to protect the parties, the witness, or the consumer 
from unreasonable or oppressive demands including unreasonable violations of a 
witness’s or consumer’s right of privacy. Nothing herein shall require any witness or 
party to move to quash, modify, or condition any subpoena duces tecum of personal 
records of any consumer served under paragraph (1) of subdivision (b) of Section 1985.3 

--------------------- * ------------------------ * ---------------------------- 

I hope this short summary of the problem is enough to explain it. If this issue is addressed 
and resolved in any manner, I would appreciate learning of the result. If you want to 
contact me about this, I would be glad to talk to you or anyone else about it. 

Thank you for your time and attention. 

Michol O’Connor 
Michol@swbell.net 
713-520-9555 
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EMAIL FROM EWALD SCHLACHTER (5/2/07) 

Re: Emergency in escheat legislation 

Mr. Hebert: 

Thank you for your reply. 

If the routine submission in October is the best we can do, we will have to accept it and 
make the best of the situation. 

However, we are confronting an emergency of significant proportions. 

Urgent action is needed. 

Fortunately, as explained below, the needed action involves only a correction of the 
terminology on the basis of the existing record. 

The law, as stated, is ambiguous because of the use of collective terms that broaden the 
apparent coverage of the subject matter far beyond the intent of the legislature as it 
appears from the record of the deliberations leading up to the enactment. 

Particulars 

This emergency affects all cases in which all or a part of a probate estate cannot be 
distributed to the person entitled to receive it, because this person cannot be found. 

The problem arises upon the choice of the technical term which describes this “person” 
in CCP1430(c) as mentioned in my fax of 5/1/2007. 

In a very small number of cases, the technical term describing this “person” is “legatee”, 
as you see it in the copy from the appeals opinion in Bogert v. Davis on page 2 of my fax 
letter of 5/1/07. 

In the vast majority of cases the technical term describing such “persons”, is “heir”. 

In statutes dealing with such persons collectively, these persons are collectively referred 
to as distributees. 

An example of such usage is found in Probate Code. Section 11603(b)(1). In this context, 
it makes no difference whether the “distributee” is an “heir” or a “legatee”. 

When such a “distributee” cannot be located, as specified in Probate Code, Section 
11850(a), the proper technical term is still “distributee”, because the reference is 
generally to all cases whether the “distributee” is a “legatee” or an “heir”. The money is 
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ordered deposited “in the name of the distributee” with the county treasurer, where it may 
be claimed by any person entitled. 

However, the matter gets critical, when we examine the claims procedure, as set forth in 
Probate Code, Section 11854(a), where we suddenly see that “A person...” may claim 
the money. 

What happened to the technicalities we see above? 

Can a “legatee” claim? 

Can an “heir” claim? 

The answer is complex, because the “legatee” or “heir”, are now members of the large 
class of proper claimants against the distributive share that had to be deposited with the 
county treasurer because it could not be delivered to the respective “distributee”. In order 
to increase the chances that claimants may appear at all and relieve the state of the 
necessity to keep the money safe, the class of persons who can appear to claim has been 
enlarged to include any person who, if he/she had been the only person to become known 
to the probate court as entitled, he/she would have been found entitled the entire amount 
available for distribution. 

To put that more specifically: the “legatee” mentioned above and also the “heir” 
mentioned above are not the only persons entitled to claim. The rules of precedence 
whereby the person is identified who is immediately entitled to distribution in probate 
proceedings have been suspended. What remains of the preference enjoyed by “legatees” 
and “heirs” is expressed in the third sentence of  Probate Code, Section 11854(a), 
beginning with the words “Unless the petition is filed by the person named in the decree 
for distribution...” All other persons must comply with the special requirements 
according to Section 1355 of the Code of Civil Procedure. 

If no claimant appears to claim the money while it is held by the county treasurer, it is 
sent to the state treasurer and must be claimed, pursuant to Section 11854(d), as provided 
in Title 10, of Part 3, of the Code of Civil procedure. 

Now we are at the pivotal point: 

Section 1430, as reproduced in my fax letter of 5/1/07, is part of Title 10 of the Code of 
Civil Procedure. 

And the immediate problem addressed in my fax letter of 5/1/07 is situated in the 
terminology of subsection (c) which was added by SB 999 of 1997 and misstates the 
intent of the legislature, as it appears from the record of the transactions in the legislature 
that led up to the enactment of subsection (c). 

The particular problem is that the phrase “named beneficiary” refers to a person who is 
entitled because he/she has been named in the will of a testator/decedent and not to an 
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heir who is a person found entitled under the rules of Probate Code, Section 6402, 
because of his/her blood relationship with the decedent who died without leaving a will. 

A first element of confusion is introduced by the use of the terms “Beneficiary” which 
refers to the person called a “distributee” in Probate Code, Section 11850. 

The use of the term “named beneficiary” is particularly deceptive, because it tricks 
readers into believing that it refers to all persons in whose name the property may 
be deposited according to Probate Code, Section 11850(a). In fact, it refers only to 
property bequeathed in a will. That is to say, it refers only to cases of testate succession. 
The deception results from the fact that the decision in Bogert v. Davis, as shown on 
page 2 of my fax of 5/1/07, explicitly refers to the deposit as having been made “...in the 
name of the named legatee” while the reference in subsection (c) uses the broader 
terminology to conceal the limitation clearly expressed in the court decision that led to 
the enactment of subsection (c). 

As I have stated in my fax of 5/1/07, I have run twice iinto the fact that courts are 
confused. In Gordon and in Maffey, the court believed that the phrase “named 
beneficiary” refered to all cases, “testate” and also “intestate” succession. while it 
actually refers according to the ruling of the appeals court in Bogert v. Davis, only to 
testate cases. Both, Gorden and also Maffey, are intestate cases. 

There are now hundreds of cases in which the courts have proceeded under the wrong 
assumption of the effect of Bogert v. Davis which appears to have been incorporated into 
subsection (c) of CCP 1430. There are hundreds of claimants whose rights are violated by 
the simple fact that the statute does not reflect the intent of the legislature. 

And the matter can be easily corrected by simply changing the wording of the statute to 
make it correctly reflect the intent of the legislature. 

It is a matter of record that the legislature did not intend the amendment of CCP1430 by 
adding subsection (c) to affect intestate succession. 

I will fax the text of the statement by the Judicature Commission which explicitly deals 
with this matter. 

All the facts needed to justify the "emendment" of the code are already on the record.  
There is more involved than a mere play on words: an amendment adds matter that was 
not expressed. An emendment brings out matter that is kept from coming through 
because of the use of the wrong term in expressing the intent of the legislature. 

As stated above, I will fax additional material later today. 

Ewald O. Schlachter 
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