CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study T-101 September 27, 2007

Memorandum 2007-43

Technical and Minor Substantive Statutory Corrections:
References to Recording Technology
(Comments on Tentative Recommendation)

The comment period has ended relating to the Commission’s tentative
recommendation on Technical and Minor Substantive Statutory Corrections:
References to Recording Technology (April 2007). The recommendation updates
references to “tape” recording in various code sections, to include more modern
forms of recording technology (e.g., digital recording).

The Commission received one comment on the tentative recommendation,
from the California Court Reporters Association (hereafter, “CCRA”). CCRA’s
comment is attached as an Exhibit.

This memorandum presents recommended revisions to the tentative
recommendation, both to address CCRA’s comment as well as to correct
technical errors in the recommendation noted by the staff. A draft of a final
recommendation incorporating these additional revisions is attached.

The memorandum also discusses whether the inclusion of one particular
revision in the recommendation might hamper legislative enactment of the
recommendation.

The issue now before the Commission is whether, after considering and
deciding the issues presented below, to approve the attached draft
recommendation as a final recommendation for printing and submission to the
Legislature. The staff recommends that the Commission adopt the draft

recommendation as its final recommendation.

RECORDING OF VICTIM’S TESTIMONY IN CERTAIN CRIMINAL CASES

CCRA’s comment is directed to four sections of the Penal Code that provide
for videotaping of the testimony of a victim or a minor in certain criminal cases.
See Penal Code §§ 1346, 1346.1, 1347, and 1347.5.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission's
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.



In each of these sections, the recommendation revises references to videotape
so that the sections instead reference video recording. In recommending the
revisions, the Commission invited comment on whether allowing video
recording on media other than videotape could cause problems relating to the
testifying victim’s privacy. The issue underlying the Commission’s inquiry was
whether allowing digital recording — particularly on a computer chip — would
substantially increase the risk of undetectable alteration of the recording, or lead
to a proliferation of unauthorized copies of the recording.

CCRA advises the Commission to be “very concerned” about the
recommended revisions to these Penal Code sections. Exhibit p. 2. The group’s
comment includes an excerpt from an online article describing in some detail
why modern technology has made it difficult if not impossible to ascertain
whether a digital recording has been altered. CCRA also expresses its opinion
that courts are often unaware of the “potential for mischief when dealing with
digital recording.” Exhibit p. 5.

This study was intended to modernize various statutory references without
causing any substantive change. As at least one significant interest group
contends that the recommended revisions to the Penal Code sections in question
could have a substantive (and adverse) impact, the staff recommends that the
Commission delete the revisions to those sections from a final

recommendation in this matter.

MORE TECHNICAL CORRECTIONS

The staff has noted some technical errors in the existing text of a few sections
in the recommendation, unrelated to the subject of this study. These errors
include obsolete text (Penal Code § 868.7 (last sentence)), typographical errors
(Penal Code §§ 298.1(b), 1347.5), and obsolete or incorrect cross references (Bus.
& Prof. Code §§ 4846.5(b)(4), 25658.4(a)(1)(C), and Fam. Code § 10005(a)(7)). In
the attached draft recommendation, the staff has incorporated recommended
revisions correcting each of these errors.

The sections included in the draft recommendation have also been updated to
reflect legislative action relating to those sections through the conclusion of the
2007 legislative session. This update deletes Education Code Section 94975 from
the draft recommendation, as Section 94975 will be repealed by operation of
Education Code Section 94999 on January 1, 2008.



Four other sections in the draft recommendation would be affected by
enrolled bills currently awaiting signature by the Governor. The staff will
continue to monitor the progress of these bills, and will make any changes to the
recommendation necessitated by the enactment of any of these bills.

The draft recommendation also includes a further non-substantive revision of
Penal Code Section 1191.15, in order to correct grammatically awkward

language.

REVISION TO PENAL CODE SECTION 3043

One of the sections revised in the tentative recommendation is Penal Code
Section 3043, relating to the right of a victim in a criminal matter to a
representative at a defendant’s parole hearing. The last paragraph of Section 3043
provides that the section may only be amended by a 2/3 vote in each house. If a
revision to Section 4043 is included in the final recommendation in this study,
Legislative Counsel will likely designate the entire recommendation as subject to
a 2/3 vote requirement.

Such a designation should not be a significant problem, as the staff is hopeful
the bill implementing the recommendation will be placed on the consent
calendar of both houses, and receive unanimous approval.

Nevertheless, the designation of the bill as requiring a 2/3 vote could draw
attention to the revision to Section 3043, which when viewed in isolation might
be perceived as a substantive revision. The relevant portion of Section 3043
precludes a victim from sending a representative to the parole hearing in lieu of
the victim, if a member of the victim’s family has submitted an audiotaped or
videotaped statement to the parole board. The recommended revision to the
section would thus technically expand the grounds that would preclude the
attendance of the victim representative, to include a submission of any type of
audio or video recorded statement by a member of the victim’s family.

Of course, if the Commission received word during the legislative process
that the recommended revision to Section 3043 was causing a problem, the
Commission could always drop the revision from the bill at that time.

On the other hand, once Section 3043 was perceived as a substantive revision,
that perception might cause the rest of the bill to receive increased scrutiny,
whether or not Section 3043 was ultimately dropped from the bill.



The Commission should approve either the inclusion or deletion of the

revision to Section 3043 from a final recommendation in this study.

Respectfully submitted,

Steve Cohen
Staff Counsel
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CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Room D-1
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Re: Comments to Technical and Minor Substantive Statutory
Corrections: References to Recording Technology (April 2007)

To Whom It May Concern:

Attached please find our comments to the above-referenced proposed
amendment to PC sections 1346, 1346.1, 1347 & 1347.5, which provide for
the videotaping of a victim’s testimony in criminal cases when the victim is
in a special class and the defendant is charged with a specified crime. .

Sincerely,

s onl Jrth?

Sandra Bunch VanderPol, CSR #3032
President
California Court Reporters Association
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Technical and Minor Substantive Statutory Corrections: References to
Recording Technology (April 2007)

The Commission proposes technical and minor substantive revisions to
generalize and modernize existing statutory references to audio or video
recording. Specifically, references to the use of a “tape,” “cassette,”
“audiotape,” or “videotape” would be revised to instead refer in a generic
manner to any recording technology.

The Commission invites comment whether recording using technology that
“does not record on an easily identifiable and segregable medium” is a
substantive change to those PC sections. Specifically, if such technology is
used would it be more difficult for the court to control access to the
recording increasing the likelihood of a breach of privacy.

The California Court Reporters Association (CCRA) believes the
Commission should be very concerned.

Rationale:

The following is an excerpt from an article written by Robin Springer for
SpeechTechMag.com, posted May 1, 2007:

EX 2



“In the mid-1970s, audio recordings were entered into
evidence primarily in the form of magnetic audiotape
recordings. If an individual was going to falsify the
evidence, he might splice a tape or make a new recording
from the original recording. To remove portions of the
tape or to add new tape, the falsifier would make a
physical cut in the tape, add or remove the segment in
question, and then put the tape back together with
splicing tape. If the falsifier attempted to introduce this
recording into evidence, upon examination, the splice
would be visible or there would be a resultant dropout of
sound, making it difficult or impossible for the falsifier to
convince the court that the recording was genuine.

“If the falsifier doctored the original recording and then
transferred it to another tape to circumvent the problems
associated with splicing, he would have other issues with
which to contend. This rerecording or copy tape would
be, at minimum, a second-generation recording, and
deterioration in the quality of the recording would be
expected. This deterioration, depending on the extent,
might be an indication of tampering.

“Additionally, the copy tape would not have the expected
magnetic artifacts, called event signatures, that are
caused by the energizing and de-energizing of record and
erase heads on an audiotape recorder. These event
signatures could be used by an expert to determine if a
recording was made in a manner consistent with the
protocol described by the person who made the
recording, and could provide clues as to whether the
recording had been edited during production.

“With digital audio recordings, however, event
signatures are weaker in amplitude, if they exist at all,
and with editing software, the artifacts can be
removed entirely. Digital recordings also obviate the
need for splicing. Because digital information can be
so easily manipulated without physical signs of
tampering, producer Michael Perna believes we have
entered an era in which, ‘you can’t believe anything

EX 3



you see or hear anymore.’

“As the proliferation of digital technologies continues, it
may become increasingly difficult to distinguish between
fiction and reality. Many current editing programs
include tools such as spectrograms—the same tools used
by experts to determine if an audio recording is authentic.
As these products become more sophisticated, we can
only expect the problem to become more pronounced.

”In response, courts may find that, because digital
audio recordings lack the indicia of trustworthiness
magnetic audiotape recordings have, the probative
value of digital recordings is so diminished, their
introduction into evidence should be curtailed.
Attorney Richard Weissman believes part of the solution
may lie in requiring the proponent of the recording to
provide stronger foundational evidence before an audio
recording is deemed admissible. Fausto Tito Poza, an
audio forensic consultant, believes the types of expert
witnesses may evolve from those with linguistic
backgrounds to those with backgrounds in computers,
sound engineering or editing, and computer hacking.

EX 4



Additionally, CCRA’s experience as a participant on the Reporting of the
Record Task Force revealed that there is a serious gap between the absolute
requirement for security and integrity of the record and the court’s
appreciation of the potential for mischief when dealing with digital
recording.
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STAFF DRAFT Recommendation * September 2007

Comment. Subdivision (a)(1)(C) of Section 25658.4 is amended to correct a cross-reference.
Former Section 25630, the first section of Article 2 of Chapter 16, was repealed by 1969 Cal.
Stat. ch. 614, § 1.

Subdivision (d) is amended to reflect advances in recording technology and for consistency of
terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing numerous references to
“audiotape” in Civil Discovery Act with either “audio technology,” “audio recording,” or “audio
record,” as context required).

CIVIL CODE

Civ. Code § 916 (amended). Inspection and testing

SEC. . Section 916 of the Civil Code is amended to read:

916. (a) If a builder elects to inspect the claimed unmet standards, the builder
shall complete the initial inspection and testing within 14 days after
acknowledgment of receipt of the notice of the claim, at a mutually convenient
date and time. If the homeowner has retained legal representation, the inspection
shall be scheduled with the legal representative’s office at a mutually convenient
date and time, unless the legal representative is unavailable during the relevant
time periods. All costs of builder inspection and testing, including any damage
caused by the builder inspection, shall be borne by the builder. The builder shall
also provide written proof that the builder has liability insurance to cover any
damages or injuries occurring during inspection and testing. The builder shall
restore the property to its pretesting condition within 48 hours of the testing. The
builder shall, upon request, allow the inspections to be observed and eleetronically
recorded;—videotaped video recorded or photographed by the claimant or his or her
legal representative.

(b) Nothing that occurs during a builder’s or claimant’s inspection or testing
may be used or introduced as evidence to support a spoliation defense by any
potential party in any subsequent litigation.

(c) If a builder deems a second inspection or testing reasonably necessary, and
specifies the reasons therefor in writing within three days following the initial
inspection, the builder may conduct a second inspection or testing. A second
inspection or testing shall be completed within 40 days of the initial inspection or
testing. All requirements concerning the initial inspection or testing shall also
apply to the second inspection or testing.

(d) If the builder fails to inspect or test the property within the time specified,
the claimant is released from the requirements of this section and may proceed
with the filing of an action. However, the standards set forth in the other chapters
of this title shall continue to apply to the action.

(e) If a builder intends to hold a subcontractor, design professional, individual
product manufacturer, or material supplier, including an insurance carrier,
warranty company, or service company, responsible for its contribution to the
unmet standard, the builder shall provide notice to that person or entity sufficiently
in advance to allow them to attend the initial, or if requested, second inspection of
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STAFF DRAFT Recommendation * September 2007

any alleged unmet standard and to participate in the repair process. The claimant
and his or her legal representative, if any, shall be advised in a reasonable time
prior to the inspection as to the identity of all persons or entities invited to attend.
This subdivision does not apply to the builder’s insurance company. Except with
respect to any claims involving a repair actually conducted under this chapter,
nothing in this subdivision shall be construed to relieve a subcontractor, design
professional, individual product manufacturer, or material supplier of any liability
under an action brought by a claimant.

Comment. Subdivision (a) of Section 916 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Civ. Code § 922 (amended). Recording of repair

SEC. ____. Section 922 of the Civil Code is amended to read:

922. The builder shall, upon request, allow the repair to be observed and
electronically recorded;—videotaped; video recorded or photographed by the
claimant or his or her legal representative. Nothing that occurs during the repair
process may be used or introduced as evidence to support a spoliation defense by
any potential party in any subsequent litigation.

Comment. Section 922 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Civ. Code § 1799.3 (amended). Disclosure of personal information

SEC. . Section 1799.3 of the Civil Code is amended to read:

1799.3. (a) No person providing video eassette recording sales or rental services
shall disclose any personal information or the contents of any record, including
sales or rental information, which is prepared or maintained by that person, to any
person, other than the individual who is the subject of the record, without the
written consent of that individual.

(b) This section does not apply to any of the following:

(1) To a disclosure to any person pursuant to a subpoena or court order.

(2) To a disclosure which is in response to the proper use of discovery in a
pending civil action.

(3) To a disclosure to any person acting pursuant to a lawful search warrant.

(4) To a disclosure to a law enforcement agency when required for
investigations of criminal activity, unless that disclosure is prohibited by law.

(5) To a disclosure to a taxing agency for purposes of tax administration.

(6) To a disclosure of names and addresses only for commercial purposes.

(c) Any willful violation of this section shall be subject to a civil penalty not to
exceed five hundred dollars ($500) for each violation, which may be recovered in
a civil action brought by the person who is the subject of the records.

— 18—
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STAFF DRAFT Recommendation * September 2007

(d)(1) Any person who willfully violates this section on three or more occasions
in any six-month period shall, in addition, be subject to a civil penalty not to
exceed five hundred dollars ($500) for each violation, which may be assessed and
recovered in a civil action brought in the name of the people of the State of
California by the Attorney General, by any district attorney or city attorney, or by
a city prosecutor in any city or city and county having a full-time city prosecutor,
in any court of competent jurisdiction.

(2) If the action is brought by the Attorney General, one-half of the penalty
collected shall be paid to the treasurer of the county in which the judgment was
entered, and one-half to the General Fund. If the action is brought by a district
attorney, the penalty collected shall be paid to the treasurer of the county in which
the judgment was entered. If the action is brought by a city attorney or city
prosecutor, one-half of the penalty shall be paid to the treasurer of the city in
which the judgment was entered, and one-half to the treasurer of the county in
which the judgment was entered.

(e) The penalty provided by this section is not an exclusive remedy, and does
not affect any other relief or remedy provided by law.

Comment. Subdivision (a) of Section 1799.3 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Civ. Code § 3344.1 (amended). Use of deceased personality’s likeness

SEC. . Section 3344.1 of the Civil Code is amended to read:

3344.1. (a)(1) Any person who uses a deceased personality’s name, voice,
signature, photograph, or likeness, in any manner, on or in products, merchandise,
or goods, or for purposes of advertising or selling, or soliciting purchases of,
products, merchandise, goods, or services, without prior consent from the person
or persons specified in subdivision (c), shall be liable for any damages sustained
by the person or persons injured as a result thereof. In addition, in any action
brought under this section, the person who violated the section shall be liable to
the injured party or parties in an amount equal to the greater of seven hundred fifty
dollars ($750) or the actual damages suffered by the injured party or parties, as a
result of the unauthorized use, and any profits from the unauthorized use that are
attributable to the use and are not taken into account in computing the actual
damages. In establishing these profits, the injured party or parties shall be required
to present proof only of the gross revenue attributable to the use and the person
who violated the section is required to prove his or her deductible expenses.
Punitive damages may also be awarded to the injured party or parties. The
prevailing party or parties in any action under this section shall also be entitled to
attorneys’ fees and costs.

(2) For purposes of this subdivision, a play, book, magazine, newspaper, musical
composition, audiovisual work, radio or television program, single and original

— 19—
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STAFF DRAFT Recommendation * September 2007

work of art, work of political or newsworthy value, or an advertisement or
commercial announcement for any of these works, shall not be considered a
product, article of merchandise, good, or service if it is fictional or nonfictional
entertainment, or a dramatic, literary, or musical work.

(3) If a work that is protected under paragraph (2) includes within it a use in
connection with a product, article of merchandise, good, or service, this use shall
not be exempt under this subdivision, notwithstanding the unprotected use’s
inclusion in a work otherwise exempt under this subdivision, if the claimant
proves that this use is so directly connected with a product, article of merchandise,
good, or service as to constitute an act of advertising, selling, or soliciting
purchases of that product, article of merchandise, good, or service by the deceased
personality without prior consent from the person or persons specified in
subdivision (c).

(b) The rights recognized under this section are property rights, freely
transferable, in whole or in part, by contract or by means of trust or testamentary
documents, whether the transfer occurs before the death of the deceased
personality, by the deceased personality or his or her transferees, or, after the death
of the deceased personality, by the person or persons in whom the rights vest
under this section or the transferees of that person or persons.

(c) The consent required by this section shall be exercisable by the person or
persons to whom the right of consent, or portion thereof, has been transferred in
accordance with subdivision (b), or if no transfer has occurred, then by the person
or persons to whom the right of consent, or portion thereof, has passed in
accordance with subdivision (d).

(d) Subject to subdivisions (b) and (c), after the death of any person, the rights
under this section shall belong to the following person or persons and may be
exercised, on behalf of and for the benefit of all of those persons, by those persons
who, in the aggregate, are entitled to more than a one-half interest in the rights:

(1) The entire interest in those rights belong to the surviving spouse of the
deceased personality unless there are any surviving children or grandchildren of
the deceased personality, in which case one-half of the entire interest in those
rights belong to the surviving spouse.

(2) The entire interest in those rights belong to the surviving children of the
deceased personality and to the surviving children of any dead child of the
deceased personality unless the deceased personality has a surviving spouse, in
which case the ownership of a one-half interest in rights is divided among the
surviving children and grandchildren.

(3) If there is no surviving spouse, and no surviving children or grandchildren,
then the entire interest in those rights belong to the surviving parent or parents of
the deceased personality.

(4) The rights of the deceased personality’s children and grandchildren are in all
cases divided among them and exercisable in the manner provided in Section 240
of the Probate Code according to the number of the deceased personality’s

—20—



O 0 9 N Lt W N =

A b bR b W W W W W W W W W WR NN DD DN NN NN P == s = e e e
W NN = O 0O 0 9N Lt A WD~ O O X0 9N N A WD~ O VW X IO i b W N — O

STAFF DRAFT Recommendation * September 2007

children represented. The share of the children of a dead child of a deceased
personality can be exercised only by the action of a majority of them.

(e) If any deceased personality does not transfer his or her rights under this
section by contract, or by means of a trust or testamentary document, and there are
no surviving persons as described in subdivision (d), then the rights set forth in
subdivision (a) shall terminate.

(f)(1) A successor in interest to the rights of a deceased personality under this
section or a licensee thereof may not recover damages for a use prohibited by this
section that occurs before the successor in interest or licensee registers a claim of
the rights under paragraph (2).

(2) Any person claiming to be a successor in interest to the rights of a deceased
personality under this section or a licensee thereof may register that claim with the
Secretary of State on a form prescribed by the Secretary of State and upon
payment of a fee as set forth in subdivision (d) of Section 12195 of the
Government Code. The form shall be verified and shall include the name and date
of death of the deceased personality, the name and address of the claimant, the
basis of the claim, and the rights claimed.

(3) Upon receipt and after filing of any document under this section, the
Secretary of State shall post the document along with the entire registry of persons
claiming to be a successor in interest to the rights of a deceased personality or a
registered licensee under this section upon the World Wide Web, also known as
the Internet. The Secretary of State may microfilm or reproduce by other
techniques any of the filings or documents and destroy the original filing or
document. The microfilm or other reproduction of any document under the
provisions of this section shall be admissible in any court of law. The microfilm or
other reproduction of any document may be destroyed by the Secretary of State 70
years after the death of the personality named therein.

(4) Claims registered under this subdivision shall be public records.

(g) No action shall be brought under this section by reason of any use of a
deceased personality’s name, voice, signature, photograph, or likeness occurring
after the expiration of 70 years after the death of the deceased personality.

(h) As used in this section, “deceased personality” means any natural person
whose name, voice, signature, photograph, or likeness has commercial value at the
time of his or her death, whether or not during the lifetime of that natural person
the person used his or her name, voice, signature, photograph, or likeness on or in
products, merchandise or goods, or for purposes of advertising or selling, or
solicitation of purchase of, products, merchandise, goods, or services. A “deceased
personality” shall include, without limitation, any such natural person who has
died within 70 years prior to January 1, 1985.

(1) As used in this section, “photograph” means any photograph or photographic
reproduction, still or moving, or any video tape recording or live television
transmission, of any person, such that the deceased personality is readily
identifiable. A deceased personality shall be deemed to be readily identifiable

_21-—
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STAFF DRAFT Recommendation * September 2007

of telephone and radio communications maintained by the department. This
destruction shall be approved by the legislative body and the written consent of the
agency attorney shall be obtained. In the event that the recordings are evidence in
any claim filed or any pending litigation, they shall be preserved until pending
litigation is resolved.

(b) For purposes of this section, “recordings of telephone and radio
communications” means the routine daily taping—and recording of telephone
communications to and from a county and all radio communications relating to the
operations of the departments.

(c) For purposes of this section, “routine video monitoring” means videetaping
video recording by a video or electronic imaging system designed to record the
regular and ongoing operations of the departments described in subdivision (a),
including mobile in-car video systems, jail observation and monitoring systems,
and building security taping recording systems.

(d) For purposes of this section, “department” includes a public safety
communications center operated by the county and the governing board of any
special district whose membership is the same as the membership of the board of
Supervisors.

Comment. Section 26202.6 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 26206.7 (amended). Destruction of duplicates of county records

SEC. ____. Section 26206.7 of the Government Code is amended to read:

26206.7. Notwithstanding the provisions of Section 26202, the legislative body
of a county may prescribe a procedure whereby duplicates of county records less
than two years old may be destroyed if they are no longer required.

For purposes of this section, video recording media, sueh—as—wdeetapes—&nd
films;and including recordings of “routine video monitoring” pursuant to Section
26202.6, shall be considered duplicate records if the county keeps another record,
such as written minutes or an audietape audio recording, of the event that is
recorded in the video medium. However, a video recording medium shall not be
destroyed or erased pursuant to this section for a period of at least 90 days after
occurrence of the event recorded thereon.

Comment. Section 26206.7 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 26206.8 (amended). Transit agency security systems
SEC. . Section 26206.8 of the Government Code is amended to read:

_47 -
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26206.8. (a) When installing new security systems, a transit agency operated by
a county shall only purchase and install equipment capable of storing recorded
images for at least one year, unless all of the following conditions apply:

(1) The transit agency has made a diligent effort to identify a security system
that is capable of storing recorded data for one year.

(2) The transit agency determines that the technology to store recorded data in
an economically and technologically feasible manner for one year is not available.

(3) The transit agency purchases and installs the best available technology with
respect to storage capacity that is both economically and technologically feasible
at that time.

(b) Notwithstanding any other provision of law, videetapes-or video recordings
or other recordings made by security systems operated as part of a public transit
system shall be retained for one year, unless one of the following conditions
applies:

(1) The videotapes—or video recordings or other recordings are evidence in any
claim filed or any pending litigation, in which case the videetapes—or video
recordings or other recordings shall be preserved until the claim or the pending
litigation is resolved.

(2) The wideotapes—or video recordings or other recordings recorded an event
that was or is the subject of an incident report, in which case the videetapes—or
video recordings or other recordings shall be preserved until the incident is
resolved.

(3) The transit agency utilizes a security system that was purchased or installed
prior to January 1, 2004, or that meets the requirements of subdivision (a), in
which case the wideetapes—er video recordings or other recordings shall be
preserved for as long as the installed technology allows.

Comment. Section 26206.8 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 27491.47 (amended). Removal of corneal eye tissue

SEC. . Section 27491.47 of the Government Code is amended to read:

27491.47. (a) Notwithstanding any other provision of law, the coroner may, in
the course of an autopsy, remove and release or authorize the removal and release
of corneal eye tissue from a body within the coroner’s custody, if all of the
following conditions are met:

(1) The autopsy has otherwise been authorized.

(2) The coroner has no knowledge of objection to the removal and release of
corneal tissue having been made by the decedent or any other person specified in
Section 7151 of the Health and Safety Code and has obtained any one of the
following:
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(A) A dated and signed written consent by the donor or any other person
specified in Section 7151 of the Health and Safety Code on a form that clearly
indicates the general intended use of the tissue and contains the signature of at
least one witness.

(B) Proof of the existence of a recorded telephonic consent by the donor or any
other person specified in Section 7151 of the Health and Safety Code in the form
of an audio tape recording of the conversation or a transcript of the recorded
conversation, which indicates the general intended use of the tissue.

(C) A document recording a verbal telephonic consent by the donor or any other
person specified in Section 7151 of the Health and Safety Code, witnessed and
signed by no less than two members of the requesting entity, hospital, eye bank, or
procurement organization, memorializing the consenting person’s knowledge of
and consent to the general intended use of the gift.

The form of consent obtained under subparagraph (A), (B), or (C) shall be kept
on file by the requesting entity and the official agency for a minimum of three
years.

(3) The removal of the tissue will not unnecessarily mutilate the body, be
accomplished by enucleation, nor interfere with the autopsy.

(4) The tissue will be removed by a coroner, licensed physician and surgeon, or
a trained transplant technician.

(5) The tissue will be released to a public or nonprofit facility for transplant,
therapeutic, or scientific purposes.

(b) Neither the coroner nor medical examiner authorizing the removal of the
corneal tissue, nor any hospital, medical center, tissue bank, storage facility, or
person acting upon the request, order, or direction of the coroner or medical
examiner in the removal of corneal tissue pursuant to this section, shall incur civil
liability for the removal in an action brought by any person who did not object
prior to the removal of the corneal tissue, nor be subject to criminal prosecution
for the removal of the corneal tissue pursuant to the provisions of this section.

(c) This section may not be construed to interfere with the ability of a person to
make an anatomical gift pursuant to the Uniform Anatomical Gift Act (Chapter
3.5 (commencing with Section 7150) of Part 1 of Division 7 of the Health and
Safety Code).

Comment. Section 27491.7 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 34090.6 (amended). Destruction by department of recordings of routine video
monitoring and telephone and radio communications

SEC. . Section 34090.6 of the Government Code is amended to read:
34090.6. (a) Notwithstanding the provisions of Section 34090, the head of a
department of a city or city and county, after one year, may destroy recordings of
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routine video monitoring, and after 100 days may destroy recordings of telephone
and radio communications maintained by the department. This destruction shall be
approved by the legislative body and the written consent of the agency attorney
shall be obtained. In the event that the recordings are evidence in any claim filed
or any pending litigation, they shall be preserved until pending litigation is
resolved.

(b) For purposes of this section, “recordings of telephone and radio
communications” means the routine daily tapimg—and recording of telephone
communications to and from a city, city and county, or department, and all radio
communications relating to the operations of the departments.

(c) For purposes of this section, “routine video monitoring” means videetaping
video recording by a video or electronic imaging system designed to record the
regular and ongoing operations of the departments described in subdivision (a),
including mobile in-car video systems, jail observation and monitoring systems,
and building security taping systems.

(d) For purposes of this section, “department” includes a public safety
communications center operated by the city or city and county.

Comment. Section 34090.6 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 34090.7 (amended). Destruction by legislative body of recordings of routine
video monitoring and telephone and radio communications

SEC. ____. Section 34090.7 of the Family Code is amended to read:

34090.7. Notwithstanding the provisions of Section 34090, the legislative body
of a city may prescribe a procedure whereby duplicates of city records less than
two years old may be destroyed if they are no longer required.

For purposes of this section, video recording media, such—as—ideotapes—and
films;-and including recordings of “routine video monitoring” pursuant to Section
34090.6, shall be considered duplicate records if the city keeps another record,
such as written minutes or an audietape audio recording, of the event that is
recorded in the video medium. However, a video recording medium shall not be
destroyed or erased pursuant to this section for a period of at least 90 days after
occurrence of the event recorded thereon.

Comment. Section 34090.7 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 34090.8 (amended). Transit agency security systems
SEC. ____. Section 34090.8 of the Government Code is amended to read:
34090.8. (a) When installing new security systems, a transit agency operated by
a city or city and county shall only purchase and install equipment capable of
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storing recorded images for at least one year, unless all of the following conditions
apply:

(1) The transit agency has made a diligent effort to identify a security system
that is capable of storing recorded data for one year.

(2) The transit agency determines that the technology to store recorded data in
an economically and technologically feasible manner for one year is not available.

(3) The transit agency purchases and installs the best available technology with
respect to storage capacity that is both economically and technologically feasible
at that time.

(b) Notwithstanding any other provision of law, videetapes-or video recordings
or other recordings made by security systems operated as part of a public transit
system shall be retained for one year, unless one of the following conditions
applies:

(1) The videotapes—or video recordings or other recordings are evidence in any
claim filed or any pending litigation, in which case the videetapes—or video
recordings or other recordings shall be preserved until the claim or the pending
litigation is resolved.

(2) The wideotapes—or video recordings or other recordings recorded an event
that was or is the subject of an incident report, in which case the videotapes—or
video recordings or other recordings shall be preserved until the incident is
resolved.

(3) The transit agency utilizes a security system that was purchased or installed
prior to January 1, 2004, or that meets the requirements of subdivision (a), in
which case the wvideetapes—or video recordings or other recordings shall be
preserved for as long as the installed technology allows.

Comment. Section 34090.8 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 50028 (amended). Coin-operated viewing machines

SEC. ____. Section 50028 of the Government Code is amended to read:

50028. (a) The legislative body of any county, city, or city and county, whether
general law or chartered, may adopt, by ordinance, such rules and regulations as it
deems necessary, which require any coin-operated viewing machine to have
permanently attached thereto a tally counter which will count each coin, and
accumulate such count or the accumulated amount of money, deposited in such
coin-operated viewing machine. Such tally counter shall be resistant to tampering,
and shall not be capable of being reset to a lower number, and shall display the
count in such a manner that the accumulated total is readily visible near the coin
insertion slot or opening. For the purposes of this section, “coin-operated viewing
machine” means any projector, machine, television, or other device which displays
for viewing motion pictures, projection slides, filmstrips, photographic pictures,
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video tapes recordings, or drawings, and which is operated by the viewer, or for
the viewer, by means of inserting a coin into the device, an attachment thereto, an
enclosure surrounding such device, or any other device electrically or
mechanically connected thereto. For the purposes of this section, “coin” means
any physical object, including, but not limited to, a piece of metal issued by the
federal government as money. “Coin-operated viewing machine” does not include
an electronic video game of skill wherein the image is created, generated, or
synthesized electronically, or coin-operated television receivers which display
commercial or public service broadcasts.

(b) Notwithstanding any other provision of law, any county ordinance adopted
pursuant to this section shall be enforceable within the incorporated, as well as the
unincorporated, area of the county, whether general law or chartered, unless a city
ordinance in direct conflict with such county ordinance has been adopted, in which
case such county ordinance shall be enforceable in the area of the county outside
of such city.

(c)(1) Any person who violates the provisions of the ordinance adopted pursuant
to this section shall be subject to a civil penalty not to exceed ten thousand dollars
($10,000) for each such machine and each day in which such violation occurs.

(2) In determining the amount of such penalty, the court shall take into
consideration all relevant circumstances, including but not limited to, the
frequency of inspection, the cash flow through such machine, the amount of
revenue derived by other such machines in the vicinity, prior revenues generated,
the nature and persistence of the violation, and prior violations by the same person
or establishment.

(d) No peace officer, as defined in Section 830 of the Penal Code, shall check
such tally counters, provided, however, that an ordinance adopted pursuant to this
section may provide for checking of such tally counters by a person or persons
employed by the adopting county, city, or city and county, other than a peace
officer, on a predetermined schedule.

(e) The provisions of this section shall not be construed to limit, or otherwise
affect, any other power of a county, city, or city and county to license, tax, or
regulate business or commercial enterprises or property within their jurisdiction,
but shall be in addition to such powers.

Comment. Section 50028 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 53160 (amended). Destruction of recordings of routine video monitoring and
telephone and radio communications

SEC. . Section 53160 of the Government Code is amended to read:
53160. (a) The head of a special district, after one year, may destroy recordings
of routine video monitoring, and after 100 days may destroy recordings of
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telephone and radio communications maintained by the special district. This
destruction shall be approved by the legislative body and the written consent of the
agency attorney shall be obtained. In the event that the recordings are evidence in
any claim filed or any pending litigation, they shall be preserved until pending
litigation is resolved.

(b) For purposes of this article, “recordings of telephone and radio
communications” means the routine daily taping and recording of telephone
communications to and from a special district, and all radio communications
relating to the operations of the special district.

(c) For purposes of this article, “routine video monitoring” means videetaping
video recording by a video or electronic imaging system designed to record the
regular and ongoing operations of the special district, including mobile in-car
video systems, jail observation and monitoring systems, and building security
taping systems.

(d) For purposes of this article, “special district” shall have the same meaning as
“public agency,” as that term is defined in Section 53050.

Comment. Section 53160 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 53161 (amended). Destruction by legislative body of recordings of routine
video monitoring and telephone and radio communications

SEC. . Section 53161 of the Government Code is amended to read:

53161. Notwithstanding Section 53160, the legislative body of a special district
may prescribe a procedure whereby duplicates of special district records less than
two years old may be destroyed if they are no longer required.

For purposes of this section, video recording media, such—as—ideotapes—and
films;-and including recordings of “routine video monitoring” pursuant to Section
53160, shall be considered duplicate records if the special district keeps another
record, such as written minutes or an audietape audio recording, of the event that
is recorded in the video medium. However, a video recording medium shall not be
destroyed or erased pursuant to this section for at least 90 days after occurrence of
the event recorded thereon.

Comment. Section 53161 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 53162 (amended). Transit agency security systems

SEC. ____. Section 53162 of the Government Code is amended to read:

53162. (a) When installing new security systems, a transit agency operated by a
special district shall only purchase and install equipment capable of storing
recorded images for at least one year, unless all of the following conditions apply:
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(1) The transit agency has made a diligent effort to identify a security system
that is capable of storing recorded data for one year.

(2) The transit agency determines that the technology to store recorded data in
an economically and technologically feasible manner for one year is not available.

(3) The transit agency purchases and installs the best available technology with
respect to storage capacity that is both economically and technologically feasible
at that time.

(b) Notwithstanding any other provision of law, videetapes-or video recordings
or other recordings made by security systems operated as part of a public transit
system shall be retained for one year, unless one of the following conditions
applies:

(1) The videotapes—or video recordings or other recordings are evidence in any
claim filed or any pending litigation, in which case the videotapes—or video
recordings or other recordings shall be preserved until the claim or the pending
litigation is resolved.

(2) The wideotapes—or video recordings or other recordings recorded an event
that was or is the subject of an incident report, in which case the videotapes—or
video recordings or other recordings shall be preserved until the incident is
resolved.

(3) The transit agency utilizes a security system that was purchased or installed
prior to January 1, 2004, or that meets the requirements of subdivision (a), in
which case the wvideetapes—or video recordings or other recordings shall be
preserved for as long as the installed technology allows.

Comment. Section 53162 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 54953.5 (amended). Recording of public meeting

SEC. _____. Section 54953.5 of the Government Code is amended to read:

54953.5. (a) Any person attending an open and public meeting of a legislative
body of a local agency shall have the right to record the proceedings with an audio
or video tape recorder or a still or motion picture camera in the absence of a
reasonable finding by the legislative body of the local agency that the recording
cannot continue without noise, illumination, or obstruction of view that
constitutes, or would constitute, a persistent disruption of the proceedings.

(b) Any tape—eorfilmreecord audio or video recording of an open and public
meeting made for whatever purpose by or at the direction of the local agency shall
be subject to inspection pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1), but, notwithstanding
Section 34090, may be erased or destroyed 30 days after the taping-er recording.
Any inspection of a—videe-ortape an audio or video recording shall be provided
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without charge on a—videeo-ortape—player equipment made available by the local
agency.

Comment. Section 54953.5 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 54960 (amended). Action to stop or prevent violation of meeting provision

SEC. ____. Section 54960 of the Government Code is amended to read:

54960. (a) The district attorney or any interested person may commence an
action by mandamus, injunction or declaratory relief for the purpose of stopping or
preventing violations or threatened violations of this chapter by members of the
legislative body of a local agency or to determine the applicability of this chapter
to actions or threatened future action of the legislative body, or to determine
whether any rule or action by the legislative body to penalize or otherwise
discourage the expression of one or more of its members is valid or invalid under
the laws of this state or of the United States, or to compel the legislative body to
tape audio record its closed sessions as hereinafter provided.

(b) The court in its discretion may, upon a judgment of a violation of Section
54956.7, 54956.8, 54956.9, 54956.95, 54957, or 54957.6, order the legislative
body to tape audio record its closed sessions and preserve the tape audio
recordings for the period and under the terms of security and confidentiality the
court deems appropriate.

(c)(1) Each recording so kept shall be immediately labeled with the date of the
closed session recorded and the title of the clerk or other officer who shall be
custodian of the recording.

(2) The tapes audio recordings shall be subject to the following discovery
procedures:

(A) In any case in which discovery or disclosure of the tape audio recording is
sought by either the district attorney or the plaintiff in a civil action pursuant to
Section 54959, 54960, or 54960.1 alleging that a violation of this chapter has
occurred in a closed session which has been recorded pursuant to this section, the
party seeking discovery or disclosure shall file a written notice of motion with the
appropriate court with notice to the governmental agency which has custody and
control of the tape audio recording. The notice shall be given pursuant to
subdivision (b) of Section 1005 of the Code of Civil Procedure.

(B) The notice shall include, in addition to the items required by Section 1010 of
the Code of Civil Procedure, all of the following:

(1) Identification of the proceeding in which discovery or disclosure is sought,
the party seeking discovery or disclosure, the date and time of the meeting
recorded, and the governmental agency which has custody and control of the
recording.
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(i) An affidavit which contains specific facts indicating that a violation of the
act occurred in the closed session.

(3) If the court, following a review of the motion, finds that there is good cause
to believe that a violation has occurred, the court may review, in camera, the
recording of that portion of the closed session alleged to have violated the act.

(4) If, following the in camera review, the court concludes that disclosure of a
portion of the recording would be likely to materially assist in the resolution of the
litigation alleging violation of this chapter, the court shall, in its discretion, make a
certified transcript of the portion of the recording a public exhibit in the
proceeding.

(5) Nothing in this section shall permit discovery of communications which are
protected by the attorney-client privilege.

Comment. Section 54960 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Gov’t Code § 68151 (amended). Definitions

SEC. ____. Section 68151 of the Government Code is amended to read:

68151. The following definitions apply to this chapter:

(a) “Court record” shall consist of the following:

(1) All filed papers and documents in the case folder; but if no case folder is
created by the court, all filed papers and documents that would have been in the
case folder if one had been created.

(2) Administrative records filed in an action or proceeding, depositions, paper
exhibits, transcripts, including preliminary hearing transcripts, and tapes
recordings of electronically recorded proceedings filed, lodged, or maintained in
connection with the case, unless disposed of earlier in the case pursuant to law.

(3) Other records listed under subdivision (j) of Section 68152.

(b) “Notice of destruction and no transfer” means that the clerk has given notice
of destruction of the superior court records open to public inspection, and that
there is no request and order for transfer of the records as provided in the
California Rules of Court.

(c) “Final disposition of the case” means that an acquittal, dismissal, or order of
judgment has been entered in the case or proceeding, the judgment has become
final, and no postjudgment motions or appeals are pending in the case or for the
reviewing court upon the mailing of notice of the issuance of the remittitur.

In a criminal prosecution, the order of judgment shall mean imposition of
sentence, entry of an appealable order (including, but not limited to, an order
granting probation, commitment of a defendant for insanity, or commitment of a
defendant as a narcotics addict appealable under Section 1237 of the Penal Code),
or forfeiture of bail without issuance of a bench warrant or calendaring of other
proceedings.
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(d) “Retain permanently” means that the original court records shall never be
transferred or destroyed.

Comment. Section 68151 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

HEALTH AND SAFETY CODE

Health & Safety Code § 1569.69 (amended). Training of employees

SEC. ____. Section 1569.69 of the Health and Safety Code is amended to read:

1569.69. (a) Each residential care facility for the elderly licensed under this
chapter shall ensure that each employee of the facility who assists residents with
the self-administration of medications meets the following training requirements:

(1) In facilities licensed to provide care for 16 or more persons, the employee
shall complete 16 hours of initial training. This training shall consist of eight hours
of hands-on shadowing training, which shall be completed prior to assisting with
the self-administration of medications, and eight hours of other training or
instruction, as described in subdivision (f), which shall be completed within the
first two weeks of employment.

(2) In facilities licensed to provide care for 15 or fewer persons, the employee
shall complete six hours of initial training. This training shall consist of two hours
of hands-on shadowing training, which shall be completed prior to assisting with
the self-administration of medications, and four hours of other training or
instruction, as described in subdivision (f), which shall be completed within the
first two weeks of employment.

(3) An employee shall be required to complete the training requirements for
hands-on shadowing training described in this subdivision prior to assisting any
resident in the self-administration of medications. The training and instruction
described in this subdivision shall be completed, in their entirety, within the first
two weeks of employment.

(4) The training shall cover all of the following areas:

(A) The role, responsibilities, and limitations of staff who assist residents with
the self-administration of medication, including tasks limited to licensed medical
professionals.

(B) An explanation of the terminology specific to medication assistance.

(C) An explanation of the different types of medication orders: prescription,
over-the-counter, controlled, and other medications.

(D) An explanation of the basic rules and precautions of medication assistance.

(E) Information on medication forms and routes for medication taken by
residents.
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(F) A description of procedures for providing assistance with the self-
administration of medications in and out of the facility, and information on the
medication documentation system used in the facility.

(G) An explanation of guidelines for the proper storage, security, and
documentation of centrally stored medications.

(H) A description of the processes used for medication ordering, refills and the
receipt of medications from the pharmacy.

(I) An explanation of medication side effects, adverse reactions, and errors.

(5) To complete the training requirements set forth in this subdivision, each
employee shall pass an examination that tests the employee’s comprehension of,
and competency in, the subjects listed in paragraph (3).

(6) Residential care facilities for the elderly shall encourage pharmacists and
licensed medical professionals to use plain English when preparing labels on
medications supplied to residents. As used in this section, “plain English” means
that no abbreviations, symbols, or Latin medical terms shall be used in the
instructions for the self-administration of medication.

(7) The training requirements of this section are not intended to replace or
supplant those required of all staff members who assist residents with personal
activities of daily living as set forth in Section 1569.625.

(8) The training requirements of this section shall be repeated if either of the
following occur:

(A) An employee returns to work for the same licensee after a break of service
of more than 180 consecutive calendar days.

(B) An employee goes to work for another licensee in a facility in which he or
she assists residents with the self-administration of medication.

(b) Each employee who received training and passed the exam required in
paragraph (5) of subdivision (a), and who continues to assist with the self-
administration of medicines, shall also complete four hours of in-service training
on medication-related issues in each succeeding 12-month period.

(c) The requirements set forth in subdivisions (a) and (b) do not apply to persons
who are licensed medical professionals.

(d) Each residential care facility for the elderly that provides employee training
under this section shall use the training material and the accompanying
examination that are developed by, or in consultation with, a licensed nurse,
pharmacist, or physician. The licensed residential care facility for the elderly shall
maintain the following documentation for each medical consultant used to develop
the training:

(1) The name, address, and telephone number of the consultant.

(2) The date when consultation was provided.

(3) The consultant’s organization affiliation, if any, and any educational and
professional qualifications specific to medication management.

(4) The training topics for which consultation was provided.
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(e) Each person who provides employee training under this section shall meet
the following education and experience requirements:

(1) A minimum of five hours of initial, or certified continuing, education or
three semester units, or the equivalent, from an accredited educational institution,
on topics relevant to medication management.

(2) The person shall meet any of the following practical experience or licensure
requirements:

(A) Two years full-time experience, within the last four years, as a consultant
with expertise in medication management in areas covered by the training
described is in subdivision (a).

(B) Two years full-time experience, or the equivalent, within the last four years,
as an administrator for a residential care facility for the elderly, during which time
the individual has acted in substantial compliance with applicable regulations.

(C) Two years full-time experience, or the equivalent, within the last four years,
as a direct care provider assisting with the self-administration of medications for a
residential care facility for the elderly, during which time the individual has acted
in substantial compliance with applicable regulations.

(D) Possession of a license as a medical professional.

(3) The licensed residential care facility for the elderly shall maintain the
following documentation on each person who provides employee training under
this section:

(A) The person’s name, address, and telephone number.

(B) Information on the topics or subject matter covered in the training.

(C) The time, dates, and hours of training provided.

(f) Other training or instruction, as required in paragraphs (1) and (2) of
subdivision (a), may be provided off site, and may use various methods of
instruction, including, but not limited to, all of the following:

(1) Lectures by presenters who are knowledgeable about medication
management.

(2) Video—instruction—tapes Recorded video instruction, interactive material,
online training, and books.

(3) Other written or visual materials approved by organizations or individuals
with expertise in medication management.

(g) Residential care facilities for the elderly licensed to provide care for 16 or
more persons shall maintain documentation that demonstrates that a consultant
pharmacist or nurse has reviewed the facility’s medication management program
and procedures at least twice a year.

(h) Nothing in this section authorizes unlicensed personnel to directly administer
medications.

(1) This section shall become operative on January 1, 2008.

Comment. Subdivision (e)(2) of Section 1569.69 is amended to correct a typographical error.
Subdivision (f)(2) is amended to reflect advances in recording technology and for consistency
of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing numerous references
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to “audiotape” in Civil Discovery Act with either “audio technology,” “audio recording,” or
“audio record,” as context required).

Health & Safety Code § 1736.5 (amended). Grounds for denial of application or certificate
SEC. ____. Section 1736.5 of the Health and Safety Code is amended to read:
1736.5. (a) The state department shall deny a training application and deny,

suspend, or revoke a certificate issued under this article if the applicant or

certificate holder has been convicted of a violation or attempted violation of any of

the following Penal Code provisions: Section 187, subdivision (a) of Section 192,

Section 203, 205, 206, 207, 209, 210, 210.5, 211, 220, 222, 243.4, 245, 261, 262,

or 264.1, Sections 265 to 267, inclusive, Section 273a, 273d, 273.5, or 285,

subdivisions (c), (d), (f), and (g) of Section 286, Section 288, subdivisions (c), (d),

(f), and (g) of Section 288a, Section 288.5, 289, 289.5, 368, 451, 459, 470, 475,

484, or 484b, Sections 484d to 484;, inclusive, Section 487, 488, 496, 503, 518, or

666, unless any of the following apply:

(1) The person was convicted of a felony and has obtained a certificate of
rehabilitation under Chapter 3.5 (commencing with Section 4852.01) of Title 6 of
the Penal Code and the information or accusation against him or her has been
dismissed pursuant to Section 1203.4 of the Penal Code.

(2) The person was convicted of a misdemeanor and the information or
accusation against him or her has been dismissed pursuant to Section 1203.4 or
1203.4a of the Penal Code.

(3) The certificate holder was convicted of a felony or a misdemeanor, but has
previously disclosed the fact of each conviction to the department, and the
department has made a determination in accordance with law that the conviction
does not disqualify the applicant from certification.

(b) An application or certificate shall be denied, suspended, or revoked upon
conviction in another state of an offense that, if committed or attempted in this
state, would have been punishable as one or more of the offenses set forth in
subdivision (a), unless evidence of rehabilitation comparable to the certificate of
rehabilitation or dismissal of a misdemeanor set forth in paragraph (1) or (2) of
subdivision (a) is provided.

(c)(1) The state department may deny an application or deny, suspend, or revoke
a certificate issued under this article for any of the following:

(A) Unprofessional conduct, including, but not limited to, incompetence, gross
negligence, physical, mental, or verbal abuse of patients, or misappropriation of
property of patients or others.

(B) Conviction of a crime substantially related to the qualifications, functions,
and duties of a home health aide, irrespective of a subsequent order under Section
1203.4, 1203.4a, or 4852.13 of the Penal Code, where the state department
determines that the applicant or certificate holder has not adequately demonstrated
that he or she has been rehabilitated and will present a threat to the health, safety,
or welfare of patients.
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(C) Conviction for, or use of, any controlled substance as defined in Division 10
(commencing with Section 11000), or any dangerous drug, as defined in Section
4022 of the Business and Professions Code, or alcoholic beverages, to an extent or
in a manner dangerous or injurious to the home health aide, any other person, or
the public, to the extent that this use would impair the ability to conduct, with
safety to the public, the practice authorized by a certificate.

(D) Procuring a home health aide certificate by fraud, misrepresentation, or
mistake.

(E) Making or giving any false statement or information in conjunction with the
application for issuance of a home health aide certificate or training and
examination application.

(F) Impersonating any applicant, or acting as proxy for an applicant, in any
examination required under this article for the issuance of a certificate.

(G) Impersonating another home health aide, a licensed vocational nurse, or a
registered nurse, or permitting or allowing another person to use a certificate for
the purpose of providing nursing services.

(H) Violating or attempting to violate, directly or indirectly, or assisting in or
abetting the violation of, or conspiring to violate any provision or term of, this
article.

(2) In determining whether or not to deny an application or deny, suspend, or
revoke a certificate issued under this article pursuant to this subdivision, the
department shall take into consideration the following factors as evidence of good
character and rehabilitation:

(A) The nature and seriousness of the offense under consideration and its
relationship to their employment duties and responsibilities.

(B) Activities since conviction, including employment or participation in
therapy or education, that would indicate changed behavior.

(C) The time that has elapsed since the commission of the conduct or offense
referred to in subparagraph (A) or (B) and the number of offenses.

(D) The extent to which the person has complied with any terms of parole,
probation, restitution, or any other sanction lawfully imposed against the person.

(E) Any rehabilitation evidence, including character references, submitted by the
person.

(F) Employment history and current employer recommendations.

(G) Circumstances surrounding the commission of the offense that would
demonstrate the unlikelihood of repetition.

(H) Granting by the Governor of a full and unconditional pardon.

() A certificate of rehabilitation from a superior court.

(d) When the state department determines that a certificate shall be suspended,
the state department shall specify the period of actual suspension. The state
department may determine that the suspension shall be stayed, placing the
certificate holder on probation with specified conditions for a period not to exceed
two years. When the state department determines that probation is the appropriate
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action, the certificate holder shall be notified that in lieu of the state department
proceeding with a formal action to suspend the certification and in lieu of an
appeal pursuant to subdivision (g), the certificate holder may request to enter into
a diversion program agreement. A diversion program agreement shall specify
terms and conditions related to matters, including, but not limited to, work
performance, rehabilitation, training, counseling, progress reports, and treatment
programs. If a certificate holder successfully completes a diversion program, no
action shall be taken upon the allegations that were the basis for the diversion
agreement. Upon failure of the certificate holder to comply with the terms and
conditions of an agreement, the state department may proceed with a formal action
to suspend or revoke the certification.

() A plea or verdict of guilty, or a conviction following a plea of nolo
contendere, shall be deemed a conviction within the meaning of this article. The
state department may deny an application or deny, suspend, or revoke a
certification based on a conviction as provided in this article when the judgment of
conviction is entered or when an order granting probation is made suspending the
imposition of sentence.

(f) Upon determination to deny an application or deny, revoke, or suspend a
certificate, the state department shall notify the applicant or certificate holder in
writing by certified mail of all of the following:

(1) The reasons for the determination.

(2) The applicant’s or certificate holder’s right to appeal the determination if the
determination was made under subdivision (c).

(g)(1) Upon written notification that the state department has determined that an
application shall be denied or a certificate shall be denied, suspended, or revoked
under subdivision (c), the applicant or certificate holder may request an
administrative hearing by submitting a written request to the state department
within 20 business days of receipt of the written notification. Upon receipt of a
written request, the state department shall hold an administrative hearing pursuant
to the procedures specified in Section 100171, except where those procedures are
inconsistent with this section.

(2) A hearing under this section shall be conducted by a hearing officer or
administrative law judge designated by the director at a location other than the
work facility convenient to the applicant or certificate holder. The hearing shall be
tape audio or video recorded and a written decision shall be sent by certified mail
to the applicant or certificate holder within 30 calendar days of the hearing. Except
as specified in subdivision (h), the effective date of an action to revoke or suspend
a certificate shall be specified in the written decision, or if no administrative
hearing is timely requested, the effective date shall be 21 business days from
written notification of the department’s determination to revoke or suspend.

(h) The state department may revoke or suspend a certificate prior to any
hearing when immediate action is necessary in the judgment of the director to
protect the public welfare. Notice of this action, including a statement of the

—62 —



O 0 9 N Lt W N =

[ NS I NS I T e e e e e e e
— O 0O ® 9 O LN A WD ~ O

NN NN
[ N PV ]

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

STAFF DRAFT Recommendation * September 2007

necessity of immediate action to protect the public welfare, shall be sent in
accordance with subdivision (f). If the certificate holder requests an administrative
hearing pursuant to subdivision (g), the state department shall hold the
administrative hearing as soon as possible but not later than 30 calendar days from
receipt of the request for a hearing. A written hearing decision upholding or setting
aside the action shall be sent by certified mail to the certificate holder within 30
calendar days of the hearing.

(1) Upon the expiration of the term of suspension, he or she shall be reinstated by
the state department and shall be entitled to resume practice unless it is established
to the satisfaction of the state department that the person has practiced as a home
health aide in California during the term of suspension. In this event, the state
department shall revoke the person’s certificate.

() Upon a determination to deny an application or deny, revoke, or suspend a
certificate, the department shall notify the employer of the applicant or certificate
holder in writing of that determination, and whether the determination is final, or
whether a hearing is pending relating to this determination. If a licensee or facility
is required to deny employment or terminate employment of the employee based
upon notice from the state that the employee is determined to be unsuitable for
employment under this section, the licensee or facility shall not incur criminal,
civil, unemployment insurance, workers’ compensation, or administrative liability
as a result of that denial or termination.

Comment. Subdivision (g)(2) of Section 1736.5 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Health & Safety Code § 7150.5 (amended). Anatomical gift

SEC. ____. Section 7150.5 of the Health and Safety Code is amended to read:

7150.5. (a) Except as provided in subdivision (b) of Section 12811 of, and
subdivision (b) of Section 13005 of, the Vehicle Code, an individual who is at
least 18 years of age, or an individual who is between 15 and 18 years of age as
specified in subdivision (m), may make an anatomical gift for any of the purposes
stated in subdivision (a) of Section 7153, limit an anatomical gift to one or more of
those purposes, or refuse to make an anatomical gift.

(b) An anatomical gift may be made only by one of the following:

(1) A document of gift signed by the donor.

(2) A document of gift signed by another individual and by two witnesses, all of
whom have signed at the direction and in the presence of the donor and of each
other, and state that it has been so signed.

(3) A document of gift orally made by a donor by means of a—tape an audio
recording in his or her own voice.

(c) If a document of gift is attached to or imprinted on a donor’s motor vehicle
operator’s or chauffeur’s license, the document of gift shall comply with
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subdivision (b). Revocation, suspension, expiration, or cancellation of the license
does not invalidate the anatomical gift.

(d) A document of gift may designate a particular physician or surgeon to carry
out the appropriate procedures. In the absence of a designation or if the designee is
not available, the donee or other person authorized to accept the anatomical gift
may employ or authorize any physician, surgeon, technician, or enucleator to carry
out the appropriate procedures.

(e) An anatomical gift by will takes effect upon death of the testator, whether or
not the will is probated. If, after death, the will is declared invalid for testamentary
purposes, the validity of the anatomical gift is unaffected.

(f) A donor may amend or revoke an anatomical gift, not made by will, only by
one or more of the following:

(1) A signed statement.

(2) An oral statement made in the presence of two individuals or by means of a
tape an audio recording in the donor’s own voice.

(3) Any form of communication during a terminal illness or injury addressed to
a physician or surgeon.

(4) The delivery of a signed statement to a specified donee to whom a document
of gift had been delivered.

(g) The donor of an anatomical gift made by will may amend or revoke the gift
in the manner provided for amendment or revocation of wills, or as provided in
subdivision (f).

(h) An anatomical gift that is not revoked by the donor before death is
irrevocable and does not require the consent or concurrence of any person after the
donor’s death.

(1) An individual may refuse to make an anatomical gift of the individual’s body
or part by a writing signed in the same manner as a document of gift, a statement
attached to or imprinted on a donor’s motor vehicle operator’s or chauffeur’s
license, or any other writing used to identify the individual as refusing to make an
anatomical gift. During a terminal illness or injury, the refusal may be an oral
statement or other form of communication.

() In the absence of contrary indications by the donor, an anatomical gift of a
part is neither a refusal to give other parts nor a limitation on an anatomical gift
under Section 7151 or on a removal or release of other parts under Section 7151.5.

(k) In the absence of contrary indications by the donor, a revocation or
amendment of an anatomical gift is not a refusal to make another anatomical gift.
If the donor intends a revocation to be a refusal to make an anatomical gift, the
donor shall make the refusal pursuant to subdivision (i).

(/) Any signed statement that is in compliance with this chapter, or a driver’s
license or identification card that meets the requirements for validity set forth in
subdivision (b) of Section 12811 of the Vehicle Code or subdivision (b) of Section
13005 of the Vehicle Code, shall be honored and no further consent or approval
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from the next of kin or other person listed in subdivision (a) of Section 7151 shall
be required.

(m) Notwithstanding subdivision (a), an individual who is between 15 and 18
years of age may make an anatomical gift for any purpose stated in subdivision (a)
of Section 7153, limit an anatomical gift to one or more of those purposes, refuse
to make an anatomical gift, or amend or revoke an anatomical gift, only upon the
written consent of a parent or guardian.

Comment. Section 7150.5 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Health & Safety Code § 7151.5 (amended). Removal of body part from decedent

SEC. ____. Section 7151.5 of the Health and Safety Code is amended to read:

7151.5. (a) Except as provided in Section 7152, the coroner or medical examiner
may release and permit the removal of a part from a body within that official’s
custody, for transplantation, therapy, or reconditioning, if all of the following
occur:

(1) The official has received a request for the part from a hospital, physician,
surgeon, or procurement organization or, in the case of a pacemaker, from a
person who reconditions pacemakers.

(2) A reasonable effort has been made to locate and inform persons listed in
subdivision (a) of Section 7151 of their option to make, or object to making, an
anatomical gift. Except in the case where the useful life of the part does not
permit, a reasonable effort shall be deemed to have been made when a search for
the persons has been underway for at least 12 hours. The search shall include a
check of local police missing persons records, examination of personal effects, and
the questioning of any persons visiting the decedent before his or her death or in
the hospital, accompanying the decedent’s body, or reporting the death, in order to
obtain information that might lead to the location of any persons listed in
subdivision (a) of Section 7151.

(3) The official does not know of a refusal or contrary indication by the decedent
or objection by a person having priority to act as listed in subdivision (a) of
Section 7151.

(4) The removal will be by a physician, surgeon, or technician; but in the case of
eyes, by one of them or by an enucleator.

(5) The removal will not interfere with any autopsy or investigation.

(6) The removal will be in accordance with accepted medical standards.

(7) Cosmetic restoration will be done, if appropriate.

(b) Except as provided in Section 7152, if the body is not within the custody of
the coroner or medical examiner, a hospital may release and permit the removal of
a part from a body if the hospital, after a reasonable effort has been made to locate
and inform persons listed in subdivision (a) of Section 7151 of their option to
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make, or object to making, an anatomical gift, determines and certifies that the
persons are not available. A search for the persons listed in subdivision (a) of
Section 7151 may be initiated in anticipation of death, but, except in the case
where the useful life of the part does not permit, the determination may not be
made until the search has been underway for at least 12 hours. The search shall
include a check of local police missing persons records, examination of personal
effects, and the questioning of any persons visiting the decedent before his or her
death or in the hospital, accompanying the decedent’s body, or reporting the death,
in order to obtain information that might lead to the location of any persons listed
in subdivision (a) of Section 7151.

(c) Except as provided in Section 7152, if the body is not within the custody of
the coroner or medical examiner or a hospital, the local public health officer may
release and permit the removal of any part from a body in the local public health
officer’s custody for transplantation, therapy, or reconditioning if the requirements
of subdivision (a) are met.

(d) An official or hospital releasing and permitting the removal of a part shall
maintain a permanent record of the name of the decedent, the person making the
request, the date and purpose of the request, the part requested, any required
written or recorded telephonic consent, and the person to whom it was released.

(e) In the case of corneal material to be used for the purpose of transplantation,
the official releasing and permitting the removal of the corneal material and the
requesting entity shall obtain and keep on file for not less than three years a copy
of any one of the following:

(1) A dated and signed written consent by the donor or any other person
specified in Section 7151 on a form that clearly indicates the general intended use
of the tissue and contains the signature of at least one witness.

(2) Proof of the existence of a recorded telephonic consent by the donor or any
person specified in Section 7151 in the form of an audio tape recording of the
conversation or a transcript of the recorded conversation, which indicates the
general intended use of the tissue.

(3) A document recording a verbal telephonic consent by the donor or any other
person specified in Section 7151, witnessed and signed by no less than two
members of the requesting entity, hospital, eye bank, or procurement organization,
memorializing the consenting person’s knowledge of and consent to the general
intended use of the gift.

These requirements are necessary only if the official agency chooses to
participate in the transfer of corneal tissue with the requesting entity.

(f) Neither the coroner nor medical examiner authorizing the removal of a body
part or tissue, nor any hospital, medical center, tissue bank, storage facility, or
person acting upon the request, order, or direction of the coroner or medical
examiner in the removal of a body part or tissue pursuant to this section, shall
incur civil liability for the removal in an action brought by any person who did not
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object prior to the removal of the body part or tissue, nor be subject to criminal
prosecution for the removal of the body part or tissue pursuant to this section.

Comment. Subdivision (e)(2) of Section 7151.5 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Health & Safety Code § 7158.3 (amended). Duties of donee of anatomical gift

SEC. ____. Section 7158.3 of the Health and Safety Code is amended to read:

7158.3. (a) The following definitions shall apply for purposes of this section:

(1) “Cosmetic surgery” means surgery that is performed to alter or reshape
normal structures of the body in order to improve appearance.

(2) “Donee” means a hospital, as defined in subdivision (f) of Section 7150.1, or
an organ procurement organization, as defined in subdivision (j) of Section
7150.1, or a tissue bank licensed pursuant to Chapter 4.1 (commencing with
Section 1635) of Division 2.

(3) “Reconstructive surgery” means surgery performed to correct or repair
abnormal structures of the body caused by congenital defects, developmental
abnormalities, trauma, infection, tumors, or disease to do either of the following:

(A) To improve function.

(B) To create a normal appearance, to the extent possible.

(b) For purposes of accepting anatomical gifts, as defined in subdivision (a) of
Section 7150.1, a donee shall do all of the following:

(1) Revise existing informed consent forms and procedures to advise a donor or,
if the donor is deceased, the donor’s representative, that tissue banks work with
both nonprofit and for-profit tissue processors and distributors, that it is possible
that donated skin may be used for cosmetic or reconstructive surgery purposes,
and that donated tissue may be used for transplants outside of the United States.

(2) The revised consent form or procedure shall separately allow the donor or
donor’s representative to withhold consent for any of the following:

(A) Donated skin to be used for cosmetic surgery purposes.

(B) Donated tissue to be used for applications outside of the United States.

(C) Donated tissue to be used by for-profit tissue processors and distributors.

(3) A donee shall be deemed to have complied with paragraph (2) by
designating tissue that has been donated with specific restrictions on its use. Once
the donee transfers the tissue to a separate entity, the donee’s responsibility for
compliance with any restrictions on the tissue ceases.

(4) The donor may recover, in a civil action against any individual or entity that
fails to comply with this subdivision, civil penalties to be assessed in an amount
not less than one thousand dollars ($1,000) and not more than five thousand
dollars ($5,000), plus court costs, as determined by the court. A separate penalty
shall be assessed for each individual or entity that fails to comply with this
subdivision. Any civil penalty provided under this paragraph shall be in addition
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to any license revocation or suspension, if appropriate, authorized under
subdivision (c).

(5) If the consent of the donor or donor’s representative is obtained in writing,
the donee shall offer to provide the donor or donor’s representative with a copy of
the completed consent form. If consent is obtained by telephone, the donee shall
advise the donor or donor’s representative that the conversation will be tape audio
recorded for verification and enforcement purposes, and shall offer to provide the
donor or donor’s representative with a written copy of the recorded telephonic
consent form.

(c) Violation of this section by a licensed health care provider constitutes
unprofessional conduct.

(d) This section shall not apply to the removal of sperm or ova pursuant to
Section 2260 of the Business and Professions Code.

Comment. Subdivision (b)(5) of Section 7158.3 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Health & Safety Code § 13220 (amended). Furnishing emergency procedures to persons
entering buildings

SEC. ____ . Section 13220 of the Health and Safety Code is amended to read:

13220. The owner or operator of any of the following buildings shall provide to
persons entering those buildings specific emergency procedures to be followed in
the event of fire, including procedures for handicapped and nonambulatory
persons:

(a) In the case of privately owned highrise structures, as defined in Section
13210, and office buildings two stories or more in height, the emergency
procedure information shall be made available in a conspicuous area of the
structure that is easily accessible to all persons entering the structure, designated
pursuant to regulations of the State Fire Marshal.

(b) In the case of hotels and motels, as defined in subdivision (b) of Section
25503.16 of the Business and Professions Code, the emergency procedure
information shall be posted in a conspicuous place in every room available for
rental in the hotel or motel, or, at the option of the hotel or motel operator, it shall
be provided through the use of brochures, pamphlets, videetapes video recordings,
or other means, pursuant to regulations adopted by the State Fire Marshal.

(c) In the case of apartment houses two stories or more in height that contain
three or more dwelling units, and where the front door opens into an interior
hallway or an interior lobby area, the emergency information shall be provided as
follows:

(1) Information for exiting the structure shall be posted on signs using
international symbols at every stairway landing, at every elevator landing, at an
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intermediate point of any hallway exceeding 100 feet in length, at all hallway
intersections, and immediately inside all public entrances to the building.

(2) Information shall be provided to all tenants of record, through the use of
brochures, pamphlets, or videetapes video recordings, if any of these items is
available, or this requirement may be satisfied pursuant to regulations adopted by
the State Fire Marshal.

(3) If the owner or operator, or any individual acting on behalf of the owner or
operator, of an apartment house, as defined in this subdivision, negotiates a lease,
sublease, rental contract, or other term of tenancy contract or agreement in any
language other than English, the information required to be provided pursuant to
paragraph (2) of this subdivision shall be provided in English, in international
symbols, and in the four most common non-English languages spoken in
California, as determined by the State Fire Marshal.

(4) This subdivision shall become operative on July 1, 1996.

(d) On or before July 1, 1996, the State Fire Marshal shall adopt, for use in
apartment houses described in subdivision (c), a consumer-oriented model
brochure or pamphlet that includes general emergency procedure information in
English, in international symbols, and in the four most common non-English
languages spoken in California, as determined by the State Fire Marshal.

(e) An owner, agent, operator, translator, or transcriber who provides emergency
procedure information pursuant to this section in good faith and without gross
negligence shall be held harmless for any errors in the translation or transcription
of that emergency information. This limited immunity shall apply only to errors in
the translation or transcription and not to the providing of the information required
to be provided pursuant to this section.

(f) Unless expressly stated, nothing in this section shall be deemed to require an
owner or operator of any of the buildings listed in this section to provide
emergency procedure information in any language other than English, or through
the use of international symbols.

Comment. Section 13220 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Health & Safety Code § 13221 (amended). Regulations for furnishing emergency
procedures

SEC. . Section 13221 of the Health and Safety Code is amended to read:

13221. The State Fire Marshal shall adopt regulations for the furnishing of
emergency procedure information according to this chapter. Those regulations
may include the general contents of brochures, pamphlets, signs, or videetapes
video recordings used in furnishing emergency procedure information, but shall
provide for at least the following:

(a) A reference to the posting of exit plans for the structure.
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(b) A general explanation of operation of the fire alarm system of the structure.
(c) Other fire emergency procedures.

Comment. Section 13221 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Health & Safety Code § 25201.11 (amended). Departmental copyright protection and other
rights

SEC. ____. Section 25201.11 of the Health and Safety Code is amended to read:

25201.11. (a) Copyright protection and all other rights and privileges provided
pursuant to Title 17 of the United States Code are available to the department to
the fullest extent authorized by law, and the department may sell, lease, or license
for commercial or noncommercial use any work, including, but not limited to,
videotapes video recordings, audietapes audio recordings, books, pamphlets, and
computer software as that term is defined in Section 6254.9 of the Government
Code, that the department produces whether the department is entitled to that
copyright protection or not.

(b) Any royalties, fees, or compensation of any type that is paid to the
department to make use of a work entitled to copyright protection shall be
deposited in the Hazardous Waste Control Account.

(c) Nothing in this section is intended to limit any powers granted to the
department pursuant to Section 6254.9 of the Government Code or any other
provision of law.

Comment. Section 25201.11 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Health & Safety Code § 40828 (amended). Testimony by members of public

SEC. ____. Section 40828 of the Health and Safety Code is amended to read:

40828. (a) A hearing board shall allow interested members of the public a
reasonable opportunity to testify with regards to the matter under consideration,
and shall consider such testimony in making its decision.

(b) The hearing board shall prepare a record of the witnesses and the testimony
of each witness at the hearing. Such a record may be a-tape an audio recording.
The record shall be retained by the hearing board while the variance is in effect, or
for the period of one year, whichever is longer.

Comment. Section 40828 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Health & Safety Code § 100171 (amended). Adjudicative hearing
SEC. . Section 100171 of the Health and Safety Code is amended to read:
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100171. Notwithstanding any other provision of law, whenever the department
is authorized or required by statute, regulation, due process (14th amendment,
United States Constitution; subdivision (a) of Section 7 of Article I, California
Constitution), or a contract, to conduct an adjudicative hearing leading to a final
decision of the director or the department, the following shall apply:

(a) The proceeding shall be conducted pursuant to the administrative
adjudication provisions of Chapter 4.5 (commencing with Section 11400) and
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of
the Government Code, except as specified in this section.

(b) Notwithstanding Section 11502 of the Government Code, whenever the
department conducts a hearing under Chapter 4.5 (commencing with Section
11400) or Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code, the hearing shall be conducted before an
administrative law judge selected by the department and assigned to a hearing
office that complies with the procedural requirements of Chapter 4.5 (commencing
with Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code.

(c)(1) Notwithstanding Section 11508 of the Government Code, whenever the
department conducts a hearing under Chapter 4.5 (commencing with Section
11400) or Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code, the time and place of the hearing shall be
determined by the staff assigned to the hearing office of the department, except as
provided in paragraph (2) or unless the department by regulation specifies
otherwise.

(2) Formal hearings requested by institutional Medi-Cal providers and health
facilities shall be held in Sacramento.

(d)(1) Unless otherwise specified in this section, the following sections of the
Government Code shall apply to any adjudicative hearing conducted by the
department only if the department has not, by regulation, specified an alternative
procedure for the particular type of hearing at issue: Section 11503 (relating to
accusations), Section 11504 (relating to statements of issues), Section 11505
(relating to the contents of the statement to respondent), Section 11506 (relating to
the notice of defense), Section 11507.6 (relating to discovery rights and
procedures), Section 11508 (relating to the time and place of hearings), and
Section 11516 (relating to amendment of accusations).

(2) Any alternative procedure specified by the department in accordance with
this subdivision shall conform to the purpose of the Government Code provision it
replaces insofar as it is possible to do so consistent with the specific procedural
requirements applicable to the type of hearing at issue.

(3) Any alternative procedures adopted by the department under this subdivision
shall not diminish the amount of notice given of the issues to be heard by the
department or deprive appellants of the right to discovery suitable to the particular
proceedings. Except as specified in paragraph (2) of subdivision (c), modifications
of timeframes or of the place of hearing made by regulation may not lengthen
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timeframes within which the department is required to act nor require hearings to
be held at a greater distance from the appellant’s place of residence or business
than is the case under the otherwise applicable Government Code provision.

(e) The specific timelines specified in Section 11517 of the Government Code
shall not apply to any adjudicative hearing conducted by the department to the
extent that the department has, by regulation, specified different timelines for the
particular type of hearing at issue.

(f) In the case of any adjudicative hearing conducted by the department,
“transcript,” as used in subdivision (c) of Section 11517 of the Government Code,
shall be deemed to include any alternative form of recordation of the oral
proceedings, including, but not limited to, an audietape audio recording.

(g) Pursuant to Section 11415.50 of the Government Code, the department may,
by regulation, provide for any appropriate informal procedure to be used for an
informal level of review that does not itself lead to a final decision of the
department or the director. The procedures specified in Article 10 (commencing
with Section 11445.10) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of the
Government Code shall not apply to any such an informal level of review.
Informal conferences concerning appeals by institutional Medi-Cal providers and
health facilities may be held in Sacramento or Los Angeles.

(h) Notwithstanding any other provision of law, any adjudicative hearing
conducted by the department that is conducted pursuant to a federal statutory or
regulatory requirement that contains specific procedures may be conducted
pursuant to those procedures to the extent they are inconsistent with the
procedures specified in this section.

(1) Nothing in this section shall apply to a fair hearing involving a Medi-Cal
beneficiary insofar as the hearing is, by agreement or otherwise, heard before an
administrative law judge employed by the State Department of Social Services, or
insofar as the hearing is being held pursuant to Division 4.5 (commencing with
Section 4500) of the Welfare and Institutions Code in connection with services
provided by the State Department of Developmental Services under applicable
federal medicaid waivers. Nothing in this subdivision shall be interpreted as
abrogating the authority of the State Department of Health Services as the single
state agency under the state medicaid plan.

(j) Nothing in this provision shall supersede express provisions of law that apply
to any hearing that is not adjudicative in nature or that does not involve due
process rights specific to an individual or specific individuals, as opposed to the
general public or a segment of the general public.

Comment. Subdivision (f) of Section 100171 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).
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Health & Safety Code § 127240 (amended). Informal public hearing

SEC. . Section 127240 of the Health and Safety Code is amended to read:

127240. (a) Notwithstanding subdivision (b), (c), (d), (e), or (f) of Section
127235, if the office orders a hearing on an application, the applicant may request
an informal hearing of the matter, described in this section, in lieu of, and in the
alternative to, the formal procedures described in subdivisions (b), (c), (d), (e), and
() of Section 127235.

(b) If an applicant requests an informal hearing and the office concurs with the
request, the office shall proceed as follows:

(1) Within five calendar days after receipt of the request for an informal public
hearing, the office shall order the informal public hearing by the service of a copy
of the order on the applicant. The order shall include the staff report and
recommendations prepared by staff of the office. Except as otherwise agreed by
the applicant and the office, the informal public hearing shall commence within 20
days of the date of the order. Upon the scheduling of the hearing, the office shall
promptly serve notice of the date, location, and time of the informal public hearing
upon the applicant. The office shall also publish a notice of the date, location, and
time of the informal public hearing in at least one newspaper of general circulation
in the health service area served by the applicant. The notice shall also include the
name and address of the applicant, the nature of the proposed project, and other
information, deemed relevant by the office.

(2) The informal public hearing shall not be conducted in accordance with
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of
the Government Code. The informal public hearing shall be conducted by an
employee of the office designated by the office director. The person conducting
the informal public hearing may exercise all powers relating to the conduct of the
hearing, including the power to reasonably limit the length of oral presentations by
any person who has been allowed to make a statement.

The informal public hearing shall be conducted as follows:

(A) The applicant shall be given an opportunity to present the merits of the
project and to address the issues raised by the staff report and recommendations.

(B) The office staff shall be given an opportunity to present their analysis of the
project.

(C) Other interested persons shall be given an opportunity to present written or
oral statements.

(D) The person conducting the informal public hearing may question any person
making a written or oral statement and may give the applicant and office staff an
opportunity to question any person who has made a written or oral statement.

(E) The applicant and staff shall be given an opportunity to make closing
statements.

(F) The office shall make atape an audio or video recording of the hearing, and
copies of the tape recording shall be made available at cost upon reasonable
notice. However, the applicant shall have a right to bring a certified shorthand
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reporter to be used in place of the tape audio or video recording, provided that he
or she provides the office with a copy of the transcript.

(c) The informal public hearing shall conclude within 10 calendar days after
commencement of the hearing unless one of the following occurs:

(1) The applicant agrees to extend the time for conclusion of the hearing.

(2) The hearing is ongoing and continuing during consecutive business days, in
which case it shall be concluded as soon as reasonably practicable thereafter.

(d) Within 10 days after the conclusion of the informal public hearing, the
person conducting the hearing shall render a proposed decision supported by
findings of fact, based solely upon the record of the hearing. The proposed
decision shall be served upon the applicant and the office staff.

(e) The director shall make a final decision on an application within 10 calendar
days after issuance of the proposed decision. The decisions shall either approve
the application, approve it with modifications, reject it, or approve it with
conditions mutually agreed upon by the applicant and the office. The failure of any
applicant to fulfill the conditions under which the certificate of need was granted
shall constitute grounds for revocation of the certificate of need.

(f) Notice of the substance of the office’s decisions shall be published in a
newspaper of general circulation within the health service area served by the
applicant, within 10 calendar days following the decision.

(g) Whether or not an informal hearing is granted shall be at the discretion of the
office.

Comment. Section 127240 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

INSURANCE CODE

Ins. Code § 1758.97 (amended). Prerequisites to sale or offer to sell insurance

SEC. ____. Section 1758.97 of the Insurance Code is amended to read:

1758.97. A credit insurance agent shall not sell or offer to sell insurance
pursuant to this article unless all of the following conditions are satisfied:

(a) The credit insurance agent provides brochures or other written materials to
the prospective purchaser that do all of the following:

(1) Summarize the material terms and conditions of coverage offered, including
the identity of the insurer.

(2) Describe the process for filing a claim, including a toll-free telephone
number to report a claim.

(3) Disclose any additional information on the price, benefits, exclusions,
conditions, or other limitations of those policies that the commissioner may by
rule prescribe.
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(b) The credit insurance agent makes all of the following disclosures, either with
or as part of each individual policy or group certificate, or with a notice of
proposed insurance, or, if the insurance is sold at the same time and place as the
related credit transaction, in a statement acknowledged by the purchaser in writing
on a separate form, electronically, digitally, or by tape audio recording:

(1) That the purchase of the kinds of insurance prescribed in this article is not
required in order to secure the loan or an extension of credit.

(2) That the insurance coverage offered by the credit insurance agent may
provide a duplication of coverage already provided by a purchaser’s other personal
insurance policies or by another source of coverage.

(3) That the endorsee is not qualified or authorized to evaluate the adequacy of
the purchaser’s existing coverages, unless the individual is licensed pursuant to
Article 3 (commencing with Section 1631).

(4) That the customer may cancel the insurance at any time. If the customer
cancels within 30 days from the delivery of the insurance policy, certificate, or
notice of proposed insurance, the premium will be refunded in full. If the customer
cancels at any time thereafter, any unearned premium will be refunded in
accordance with applicable law.

(c) Evidence of coverage is provided to every person who elects to purchase that
coverage.

(d) Costs for the insurance are separately itemized in any loan, credit, or retail
agreement.

(e) The insurance is provided under an individual policy issued to the purchaser
or under a group or master policy issued to the organization licensed as a credit
insurance agent by an insurer authorized to transact the applicable kinds or types
of insurance in this state. Any of the conditions and disclosures specified in this
section shall be deemed satisfied if the consumer is otherwise provided with the
information required in this section by any other disclosures required by existing
federal or state law or regulations.

No statement, disclosure, or notice made for the purpose of compliance with
this section shall be construed to cause the policy form, certificate of insurance, or
notice of proposed insurance, by themselves, to be considered nonstandard forms,
as described in Article 6.9 (commencing with Section 2249) of Subchapter 2 of
Chapter 5 of Title 10 of the California Code of Regulations.

Comment. Subdivision (b) of Section 1758.97 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Ins. Code § 2071.1 (amended). Examination of insured

SEC. . Section 2071.1 of the Insurance Code is amended to read:
2071.1. (a) This section applies to an examination of an insured under oath
pursuant to Section 2071 labeled “Requirements in case loss occurs” and other
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relevant provisions of that section, and to any policy that insures property and
contains a provision for examining an insured under oath, when the policy is
originated or renewed on and after January 1, 2002.

The following are among the rights of each insured who is requested to submit
to an examination under oath:

(1) An insurer that determines that it will conduct an examination under oath of
an insured shall notify the insured of that determination and shall include a copy of
this section in the notification.

(2) An insurer may conduct an examination under oath only to obtain
information that is relevant and reasonably necessary to process or investigate the
claim.

(3) An examination under oath may only be conducted upon reasonable notice,
at a reasonably convenient place and for a reasonable length of time.

(4) The insured may be represented by counsel and may record the examination
proceedings in their entirety.

(5) The insurer shall notify the insured that, upon request and free of charge, it
will provide the insured with a copy of the transcript of the proceedings and a-tape
an audio or video recording of the proceedings, if one exists. Where an insured
requests a copy of the transcript, the tape recording, or both, of their examination
under oath, the insurer shall provide it within 10 business days of receipt by the
insurer or its counsel of the transcript, the tape recording, or both. An insured may
make sworn corrections to the transcript so it accurately reflects the testimony
under oath.

(6) In an examination under oath, an insured may assert any objection that can
be made in a deposition under state or federal law. However, if as a result of
asserting an objection an insured fails to provide an answer to a material question,
and that failure prevents the insurer from being able to determine the extent of loss
and validity of the claim, the rights of the insured under the contract may be
affected.

(7) An insured who submits a fraudulent claim may be subject to all criminal
and civil penalties applicable under law.

(b) The department shall conduct a study quantifying the number of
examinations under oath performed by carriers regulated by the department and
the number of contacts made by consumers regarding alleged concerns with the
utilization of the examination under oath process for the resolution of pending
claims. The department shall report both the number of examinations under oath
performed by each carrier and the number of justified and unjustified claims
alleged by insureds as defined in the Insurance Code. To the best extent
practicable, the department shall also determine if any of these complaints also
resulted in suspected fraudulent claims with the department’s fraud division.

(c) The department shall also survey licensed carriers as to the number of
suspected fraudulent claims under residential property insurance policies that are
submitted to the department’s fraud division as required by law, and that resulted,
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or eventually resulted, in the utilization of the examination under oath process.
Policies of residential property insurance shall be as defined in Section 10087.

(d) The department shall submit the findings of this report to the Chairs of the
Assembly and Senate Committees on Insurance no later than March 1, 2003.

Comment. Subdivision (a)(5) of Section 2071.1 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

PENAL CODE

Penal Code § 298.1 (amended). Refusal to give specimen, sample or impression

SEC. ____. Section 298.1 of the Penal Code is amended to read:

298.1. (a) As of the effective date of this chapter, any person who refuses to give
any or all of the following, blood specimens, saliva samples, or thumb or palm
print impressions as required by this chapter, once he or she has received written
notice from the Department of Justice, the Department of Corrections and
Rehabilitation, any law enforcement personnel, or officer of the court that he or
she is required to provide specimens, samples, and print impressions pursuant to
this chapter is guilty of a misdemeanor. The refusal or failure to give any or all of
the following, a blood specimen, saliva sample, or thumb or palm print impression
is punishable as a separate offense by both a fine of five hundred dollars ($500)
and imprisonment of up to one year in a county jail, or if the person is already
imprisoned in the state prison, by sanctions for misdemeanors according to a
schedule determined by the Department of Corrections and Rehabilitation.

(b)(1) Notwithstanding subdivision (a), authorized law enforcement, custodial,
or corrections personnel, including peace officers as defined in Sections 830,
830.1, subdivision (d) of Section 830.2, Sections 8306-5; 830.38, 830.5, or 830.55,
may employ reasonable force to collect blood specimens, saliva samples, or thumb
or palm print impressions pursuant to this chapter from individuals who, after
written or oral request, refuse to provide those specimens, samples, or thumb or
palm print impressions.

(2) The withdrawal of blood shall be performed in a medically approved manner
in accordance with the requirements of paragraph (2) of subdivision (b) of Section
298.

(3) The use of reasonable force as provided in this subdivision shall be carried
out in a manner consistent with regulations and guidelines adopted pursuant to
subdivision (c).

(c)(1) The Department of Corrections and Rehabilitation and the Division of
Juvenile Justice shall adopt regulations governing the use of reasonable force as
provided in subdivision (b), which shall include the following:

(A) “Use of reasonable force” shall be defined as the force that an objective,
trained, and competent correctional employee, faced with similar facts and
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circumstances, would consider necessary and reasonable to gain compliance with
this chapter.

(B) The use of reasonable force shall not be authorized without the prior written
authorization of the supervising officer on duty. The authorization shall include
information that reflects the fact that the offender was asked to provide the
requisite specimen, sample, or impression and refused.

(C) The use of reasonable force shall be preceded by efforts to secure voluntary
compliance with this section.

(D) If the use of reasonable force includes a cell extraction, the regulations shall
provide that the extraction be wideetaped video recorded.

(2) The Corrections Standards Authority shall adopt guidelines governing the
use of reasonable force as provided in subdivision (b) for local detention facilities,
which shall include the following:

(A) “Use of reasonable force” shall be defined as the force that an objective,
trained and competent correctional employee, faced with similar facts and
circumstances, would consider necessary and reasonable to gain compliance with
this chapter.

(B) The use of reasonable force shall not be authorized without the prior written
authorization of the supervising officer on duty. The authorization shall include
information that reflects the fact that the offender was asked to provide the
requisite specimen, sample, or impression and refused.

(C) The use of reasonable force shall be preceded by efforts to secure voluntary
compliance with this section.

(D) If the use of reasonable force includes a cell extraction, the extraction shall
be videetaped video recorded.

(3) The Department of Corrections and Rehabilitation, the Division of Juvenile
Justice, and the Corrections Standards Authority shall report to the Legislature not
later than January 1, 2005, on the use of reasonable force pursuant to this section.
The report shall include, but is not limited to, the number of refusals, the number
of incidents of the use of reasonable force under this section, the type of force
used, the efforts undertaken to obtain voluntary compliance, if any, and whether
any medical attention was needed by the prisoner or personnel as a result of force
being used.

Comment. Section 298.1 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Subdivision (b)(1) is amended to make a stylistic revision.

Penal Code § 599aa (amended). Seizure of birds, animals and related items

SEC. . Section 599aa of the Penal Code is amended to read:

599aa. (a) Any authorized officer making an arrest under Section 597.5 shall,
and any authorized officer making an arrest under Section 597b, 597¢, 597, or
599a may, lawfully take possession of all birds or animals and all paraphernalia,
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implements or other property or things used or employed, or about to be
employed, in the violation of any of the provisions of this code relating to the
fighting of birds or animals that can be used in animal or bird fighting, in training
animals or birds to fight, or to inflict pain or cruelty upon animals or birds in
respect to animal or bird fighting.

(b) Upon taking possession, the officer shall inventory the items seized and
question the persons present as to the identity of the owner or owners of the items.
The inventory list shall identify the location where the items were seized, the
names of the persons from whom the property was seized, and the names of any
known owners of the property.

Any person claiming ownership or possession of any item shall be provided with
a signed copy of the inventory list which shall identify the seizing officer and his
or her employing agency. If no person claims ownership or possession of the
items, a copy of the inventory list shall be left at the location from which the items
were seized.

(c) The officer shall file with the magistrate before whom the complaint against
the arrested person is made, a copy of the inventory list and an affidavit stating the
affiant’s basis for his or her belief that the property and items taken were in
violation of this code. On receipt of the affidavit, the magistrate shall order the
items seized to be held until the final disposition of any charges filed in the case
subject to subdivision (e).

(d) All animals and birds seized shall, at the discretion of the seizing officer, be
taken promptly to an appropriate animal storage facility. For purposes of this
subdivision, an appropriate animal storage facility is one in which the animals or
birds may be stored humanely. However, if an appropriate animal storage facility
is not available, the officer may cause the animals or birds used in committing or
possessed for the purpose of the alleged offenses to remain at the location at which
they were found. In determining whether it is more humane to leave the animals or
birds at the location at which they were found than to take the animals or birds to
an animal storage facility, the officer shall, at a minimum, consider the difficulty
of transporting the animals or birds and the adequacy of the available animal
storage facility. When the officer does not seize and transport all animals or birds
to a storage facility, he or she shall do both of the following:

(1) Seize a representative sample of animals or birds for evidentiary purposes
from the animals or birds found at the site of the alleged offenses. The animals or
birds seized as a representative sample shall be transported to an appropriate
animal storage facility.

(2) Cause all animals or birds used in committing or possessed for the purpose
of the alleged offenses to be banded, tagged, or marked by microchip, and
photographed or videetaped video recorded for evidentiary purposes.

(e)(1) If ownership of the seized animals or birds cannot be determined after
reasonable efforts, the officer or other person named and designated in the order as
custodian of the animals or birds may, after holding the animals and birds for a
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period of not less than 10 days, petition the magistrate for permission to humanely
destroy or otherwise dispose of the animals or birds. The petition shall be
published for three successive days in a newspaper of general circulation. The
magistrate shall hold a hearing on the petition not less than 10 days after seizure of
the animals or birds, after which he or she may order the animals or birds to be
humanely destroyed or otherwise disposed of, or to be retained by the officer or
person with custody until the conviction or final discharge of the arrested person.
No animal or bird may be destroyed or otherwise disposed of until 4 days after the
order.

(2) Paragraph (1) shall apply only to those animals and birds seized under any of
the following circumstances:

(A) After having been used in violation of any of the provisions of this code
relating to the fighting of birds or animals.

(B) At the scene or site of a violation of any of the provisions of this code
relating to the fighting of birds or animals.

(f) Upon the conviction of the arrested person, all property seized shall be
adjudged by the court to be forfeited and shall then be destroyed or otherwise
disposed of as the court may order. Upon the conviction of the arrested person, the
court may order the person to make payment to the appropriate public entity for
the costs incurred in the housing, care, feeding, and treatment of the animals or
birds. Each person convicted in connection with a particular animal or bird,
excluding any person convicted as a spectator pursuant to Section 597b or 597c, or
subdivision (b) of Section 597.5, may be held jointly and severally liable for
restitution pursuant to this subdivision. This payment shall be in addition to any
other fine or other sentence ordered by the court. The court shall specify in the
order that the public entity shall not enforce the order until the defendant satisfies
all other outstanding fines, penalties, assessments, restitution fines, and restitution
orders. The court may relieve any convicted person of the obligation to make
payment pursuant to this subdivision for good cause but shall state the reasons for
that decision in the record. In the event of the acquittal or final discharge without
conviction of the arrested person, the court shall, on demand, direct the delivery of
the property held in custody to the owner. If the owner is unknown, the court shall
order the animals or birds to be humanely destroyed or otherwise disposed of.

Comment. Subdivision (d)(2) of Section 599aa is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

Penal Code § 868.7 (amended). Closure of examination

SEC. ____. Section 868.7 of the Penal Code is amended to read:

868.7. (a) Notwithstanding any other provision of law, the magistrate may, upon
motion of the prosecutor, close the examination in the manner described in Section
868 during the testimony of a witness:
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(1) Who is a minor or a dependent person with a substantial cognitive
impairment, as defined in paragraph (3) of subdivision (f) of Section 288, and is
the complaining victim of a sex offense, where testimony before the general public
would be likely to cause serious psychological harm to the witness and where no
alternative procedures, including, but not limited to, wideetaped video recorded
deposition or contemporaneous examination in another place communicated to the
courtroom by means of closed-circuit television, are available to avoid the
perceived harm.

(2) Whose life would be subject to a substantial risk in appearing before the
general public, and where no alternative security measures, including, but not
limited to, efforts to conceal his or her features or physical description, searches of
members of the public attending the examination, or the temporary exclusion of
other actual or potential witnesses, would be adequate to minimize the perceived
threat.

(b) In any case where public access to the courtroom is restricted during the
examination of a witness pursuant to this section, a transcript of the testimony of
the witness shall be made available to the public as soon as is practicable.

Comment. Subdivision (a)(1) of Section 868.7 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

The second paragraph of subdivision (b) is deleted as obsolete.

Penal Code § 1191.15 (amended). Victim statement

SEC. . Section 1191.15 of the Penal Code is amended to read:

1191.15. (a) The court may permit the victim of any crime, or his or her parent
or guardian if the victim is a minor, or the next of kin of the victim if the victim
has died, to file with the court a written, audietaped audio recorded, or videotaped
video recorded statement, or statement stored on a-EB-Rem;DPVD—er any ether
recording medium acceptable to the court, expressing his or her views concerning
the crime, the person responsible, and the need for restitution, in lieu of or in
addition to the person personally appearing at the time of judgment and sentence.
The court shall consider the statement filed with the court prior to imposing
judgment and sentence.

Whenever an audio recorded or video recorded statement or statement stored on
a-Ch-Rem;DVD;-er-ether any medium is filed with the court, a written transcript
of the statement shall also be provided by the person filing the statement, and shall
be made available as a public record of the court after the judgment and sentence
have been imposed.

(b) Whenever a written, audio recorded, or video recorded statement or
statement stored on a-EB-Rem;DVD;-erether any medium is filed with the court,
it shall remain sealed until the time set for imposition of judgment and sentence
except that the court, the probation officer, and counsel for the parties may view
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and listen to the statement not more than two court days prior to the date set for
imposition of judgment and sentence.

(c) No person may, and no court shall, permit any person to duplicate, copy, or
reproduce by any audio or visual means any statement submitted to the court
under the provisions of this section.

(d) Nothing in this section shall be construed to prohibit the prosecutor from
representing to the court the views of the victim or his or her parent or guardian or
the next of kin.

(e) In the event the court permits an audio recorded or video recorded statement
or statement stored on a-EPDRemDPVD—erother any medium to be filed, the
court shall not be responsible for providing any equipment or resources needed to
assist the victim in preparing the statement.

Comment. Section 1191.15 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Penal Code § 1203.098. (amended). Batterers’ intervention program facilitators

SEC. ____ . Section 1203.098 of the Penal Code is amended to read:

1203.098. (a) Unless otherwise provided, a person who works as a facilitator in
a batterers’ intervention program that provides programs for batterers pursuant to
subdivision (c) of Section 1203.097 shall complete the following requirements
before being eligible to work as a facilitator in a batterers’ intervention program:

(1) Forty hours of core-basic training. A minimum of eight hours of this
instruction shall be provided by a shelter-based or shelter-approved trainer. The
core curriculum shall include the following components:

(A) A minimum of eight hours in basic domestic violence knowledge focusing
on victim safety and the role of domestic violence shelters in a community-
coordinated response.

(B) A minimum of eight hours in multicultural, cross cultural, and multiethnic
diversity and domestic violence.

(C) A minimum of four hours in substance abuse and domestic violence.

(D) A minimum of four hours in intake and assessment, including the history of
violence and the nature of threats and substance abuse.

(E) A minimum of eight hours in group content areas focusing on gender roles
and socialization, the nature of violence, the dynamics of power and control, and
the affects of abuse on children and others as required by Section 1203.097.

(F) A minimum of four hours in group facilitation.

(G) A minimum of four hours in domestic violence and the law, ethics, all
requirements specified by the probation department pursuant to Section 1203.097,
and the role of batterers’ intervention programs in a coordinated-community
response.
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(H) Any person that provides documentation of coursework, or equivalent
training, that he or she has satisfactorily completed, shall be exempt from that part
of the training that was covered by the satisfactorily completed coursework.

(I) The coursework that this person performs shall count towards the continuing
education requirement.

(2) Fifty-two weeks or no less than 104 hours in six months, as a trainee in an
approved batterers’ intervention program with a minimum of a two-hour group
each week. A training program shall include at least one of the following:

(A) Cofacilitation internship in which an experienced facilitator is present in the
room during the group session.

(B) Observation by a trainer of the trainee conducting a group session via a one-
way mirror.

(C) Observation by a trainer of the trainee conducting a group session via a
video or audio tape recording.

(D) Consultation and or supervision twice a week in a six-month program or
once a week in a 52-week program.

(3) An experienced facilitator is one who has the following qualifications:

(A) Documentation on file, approved by the agency, evidencing that the
experienced facilitator has the skills needed to provide quality supervision and
training.

(B) Documented experience working with batterers for three years, and a
minimum of two years working with batterer’s groups.

(C) Documentation by January 1, 2003, of coursework or equivalent training
that demonstrates satisfactory completion of the 40-hour basic-core training.

(b) A facilitator of a batterers’ intervention program shall complete, as a
minimum continuing education requirement, 16 hours annually of continuing
education in either domestic violence or a related field with a minimum of 8 hours
in domestic violence.

(c) A person or agency with a specific hardship may request the probation
department, in writing, for an extension of time to complete the training or to
complete alternative training options.

(d)(1) An experienced facilitator, as defined in paragraph (3) of subdivision (a),
is not subject to the supervision requirements of this section, if they meet the
requirements of subparagraph (C) of paragraph (3) of subdivision (a).

(2) This section does not apply to a person who provides batterers’ treatment
through a jail education program if the person in charge of that program
determines that such person has adequate education or training in domestic
violence or a related field.

(e) A person who satisfactorily completes the training requirements of a county
probation department whose training program is equivalent to or exceeds the
training requirements of this act shall be exempt from the training requirements of
this act.
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Comment. Subdivision (a)(2)(C) of Section 1203.098 is amended to reflect advances in
recording technology and for consistency of terminology. For a similar reform, see 2002 Cal.
Stat. ch. 1068 (replacing numerous references to “audiotape” in Civil Discovery Act with either
“audio technology,” “audio recording,” or “audio record,” as context required).

Penal Code § 1346 (amended). Recording of testimony of minor or developmentally
disabled victim

SEC. ____. Section 1346 of the Penal Code is amended to read:

1346. (a) When a defendant has been charged with a violation of Section 220,
243.4, 261, 261.5, 264.1, 273a, 273d, 285, 286, 288, 288a, 288.5, 289, or 647.6,
where the victim either is a person 15 years of age or less or is developmentally
disabled as a result of mental retardation, as specified in subdivision (a) of Section
4512 of the Welfare and Institutions Code, the people may apply for an order that
the victim’s testimony at the preliminary hearing, in addition to being
stenographically recorded, be video recorded and preserved en-videotape.

(b) The application for the order shall be in writing and made three days prior to
the preliminary hearing.

(c) Upon timely receipt of the application, the magistrate shall order that the
testimony of the victim given at the preliminary hearing be takes video recorded
and preserved en-videotape. The videotape video recording shall be transmitted to
the clerk of the court in which the action is pending.

(d) If at the time of trial the court finds that further testimony would cause the
victim emotional trauma so that the victim is medically unavailable or otherwise
unavailable within the meaning of Section 240 of the Evidence Code, the court
may admit the wideetape video recording of the victim’s testimony at the
preliminary hearing as former testimony under Section 1291 of the Evidence
Code.

(e) Any videotape which-istaken video recording made pursuant to this section
is subject to a protective order of the court for the purpose of protecting the
privacy of the victim. This subdivision does not affect the provisions of
subdivision (b) of Section 868.7.

(f) Any videetape video recording made pursuant to this section shall be made
available to the prosecuting attorney, the defendant, and his or her attorney for
viewing during ordinary business hours. Any wideetape video recording which is
made available pursuant to this section is subject to a protective order of the court
for the purpose of protecting the privacy of the victim.

(g) The tape video recording shall be destroyed after five years have elapsed
from the date of entry of judgment; provided, however, that if an appeal is filed,
the tape video recording shall not be destroyed until a final judgment on appeal
has been rendered.

Comment. Section 1346 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).
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Penal Code § 1346.1 (amended). Recording of testimony of victim of spousal rape or
infliction of corporal injury

SEC. ____. Section 1346.1 of the Penal Code is amended to read:

1346.1. (a) When a defendant has been charged with a violation of Section 262
or subdivision (a) of Section 273.5, the people may apply for an order that the
victim’s testimony at the preliminary hearing, in addition to being
stenographically recorded, be video recorded and preserved en-videotape.

(b) The application for the order shall be in writing and made three days prior to
the preliminary hearing.

(c) Upon timely receipt of the application, the magistrate shall order that the
testimony of the victim given at the preliminary hearing be takes video recorded
and preserved en-videotape. The videotape video recording shall be transmitted to
the clerk of the court in which the action is pending.

(d) If the victim’s prior testimony given at the preliminary hearing is admissible
pursuant to the Evidence Code, then the wideotaperecording video recording of
that testimony may be introduced as evidence at trial.

Comment. Section 1346.1 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Penal Code § 1347 (amended). Testimony of minors

SEC. . Section 1347 of the Penal Code is amended to read:

1347. (a) It is the intent of the Legislature in enacting this section to provide the
court with discretion to employ alternative court procedures to protect the rights of
a child witness, the rights of the defendant, and the integrity of the judicial
process. In exercising its discretion, the court necessarily will be required to
balance the rights of the defendant or defendants against the need to protect a child
witness and to preserve the integrity of the court’s truthfinding function. This
discretion is intended to be used selectively when the facts and circumstances in
the individual case present compelling evidence of the need to use these
alternative procedures.

(b) Notwithstanding any other law, the court in any criminal proceeding, upon
written notice by the prosecutor made at least three days prior to the date of the
preliminary hearing or trial date on which the testimony of the minor is scheduled,
or during the course of the proceeding on the court’s own motion, may order that
the testimony of a minor 13 years of age or younger at the time of the motion be
taken by contemporaneous examination and cross-examination in another place
and out of the presence of the judge, jury, defendant or defendants, and attorneys,
and communicated to the courtroom by means of closed-circuit television, if the
court makes all of the following findings:

(1) The minor’s testimony will involve a recitation of the facts of any of the
following:
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(A) An alleged sexual offense committed on or with the minor.

(B) An alleged violent felony, as defined in subdivision (c¢) of Section 667.5, of
which the minor is a victim.

(C) An alleged felony offense specified in Section 273a or 273d of which the
minor is a victim.

(2) The impact on the minor of one or more of the factors enumerated in
subparagraphs (A) to (E), inclusive, is shown by clear and convincing evidence to
be so substantial as to make the minor unavailable as a witness unless closed-
circuit testimony is used.

(A) Testimony by the minor in the presence of the defendant would result in the
child suffering serious emotional distress so that the child would be unavailable as
a witness.

(B) The defendant used a deadly weapon in the commission of the offense.

(C) The defendant threatened serious bodily injury to the child or the child’s
family, threatened incarceration or deportation of the child or a member of the
child’s family, threatened removal of the child from the child’s family, or
threatened the dissolution of the child’s family in order to prevent or dissuade the
minor from attending or giving testimony at any trial or court proceeding, or to
prevent the minor from reporting the alleged sexual offense, or from assisting in
criminal prosecution.

(D) The defendant inflicted great bodily injury upon the child in the commission
of the offense.

(E) The defendant or his or her counsel behaved during the hearing or trial in a
way that caused the minor to be unable to continue his or her testimony.

In making the determination required by this section, the court shall consider the
age of the minor, the relationship between the minor and the defendant or
defendants, any handicap or disability of the minor, and the nature of the acts
charged. The minor’s refusal to testify shall not alone constitute sufficient
evidence that the special procedure described in this section is necessary to obtain
the minor’s testimony.

(3) The equipment available for use of closed-circuit television would accurately
communicate the image and demeanor of the minor to the judge, jury, defendant
or defendants, and attorneys.

(c) If the court orders the use of closed-circuit television, two-way closed-circuit
television shall be used, except that if the impact on the minor of one or more of
the factors enumerated in subparagraphs (A) to (E), inclusive, of paragraph (2) of
subdivision (b), is shown by clear and convincing evidence to be so substantial as
to make the minor unavailable as a witness even if two-way closed-circuit
television is used, one-way closed-circuit television may be used. The prosecution
shall give the defendant or defendants at least 30 days’ written notice of the
prosecution’s intent to seek the use of one-way closed-circuit television, unless
good cause is shown to the court why this 30-day notice requirement should not

apply.
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(d)(1) The hearing on a motion brought pursuant to this section shall be
conducted out of the presence of the jury.

(2) Notwithstanding Section 804 of the Evidence Code or any other law, the
court, in determining the merits of the motion, shall not compel the minor to
testify at the hearing; nor shall the court deny the motion on the ground that the
minor has not testified.

(3) In determining whether the impact on an individual child of one or more of
the five factors enumerated in paragraph (2) of subdivision (b) is so substantial
that the minor is unavailable as a witness unless two-way or one-way closed-
circuit television is used, the court may question the minor in chambers, or at some
other comfortable place other than the courtroom, on the record for a reasonable
period of time with the support person, the prosecutor, and defense counsel
present. The defendant or defendants shall not be present. The court shall conduct
the questioning of the minor and shall not permit the prosecutor or defense counsel
to examine the minor. The prosecutor and defense counsel shall be permitted to
submit proposed questions to the court prior to the session in chambers. Defense
counsel shall be afforded a reasonable opportunity to consult with the defendant or
defendants prior to the conclusion of the session in chambers.

(e) When the court orders the testimony of a minor to be taken in another place
outside of the courtroom, the court shall do all of the following:

(1) Make a brief statement on the record, outside of the presence of the jury, of
the reasons in support of its order. While the statement need not include traditional
findings of fact, the reasons shall be set forth with sufficient specificity to permit
meaningful review and to demonstrate that discretion was exercised in a careful,
reasonable, and equitable manner.

(2) Instruct the members of the jury that they are to draw no inferences from the
use of closed-circuit television as a means of facilitating the testimony of the
minor.

(3) Instruct respective counsel, outside of the presence of the jury, that they are
to make no comment during the course of the trial on the use of closed-circuit
television procedures.

(4) Instruct the support witness, outside of the presence of the jury, that he or
she is not to coach, cue, or in any way influence or attempt to influence the
testimony of the minor.

(5) Order that a complete record of the examination of the minor, including the
images and voices of all persons who in any way participate in the examination, be
made video recorded and preserved, en—videetape in addition to being
stenographically recorded. The videotape video recording shall be transmitted to
the clerk of the court in which the action is pending and shall be made available
for viewing to the prosecuting attorney, the defendant or defendants, and his or her
attorney during ordinary business hours. The wideotape video recording shall be
destroyed after five years have elapsed from the date of entry of judgment. If an
appeal is filed, the tape video recording shall not be destroyed until a final
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judgment on appeal has been ordered. Any videotape-thatistaken video recording
made pursuant to this section is subject to a protective order of the court for the

purpose of protecting the privacy of the witness. This subdivision does not affect
the provisions of subdivision (b) of Section 868.7.

(f) When the court orders the testimony of a minor to be taken in another place
outside the courtroom, only the minor, a support person designated pursuant to
Section 868.5, a nonuniformed bailiff, any technicians necessary to operate the
closed-circuit equipment, and, after consultation with the prosecution and the
defense, a representative appointed by the court, shall be physically present for the
testimony. A videotape-shall-record video recording shall be made of the image of
the minor and his or her testimony, and a separate videotape—shallrecord video
recording shall be made of the image of the support person.

(g) When the court orders the testimony of a minor to be taken in another place
outside the courtroom, the minor shall be brought into the judge’s chambers prior
to the taking of his or her testimony to meet for a reasonable period of time with
the judge, the prosecutor, and defense counsel. A support person for the minor
shall also be present. This meeting shall be for the purpose of explaining the court
process to the child and to allow the attorneys an opportunity to establish rapport
with the child to facilitate later questioning by closed-circuit television. No
participant shall discuss the defendant or defendants or any of the facts of the case
with the minor during this meeting.

(h) When the court orders the testimony of a minor to be taken in another place
outside the courtroom, nothing in this section prohibits the court from ordering the
minor to be brought into the courtroom for a limited purpose, including the
identification of the defendant or defendants as the court deems necessary.

(1) The examination shall be under oath, and the defendant or defendants shall be
able to see and hear the minor witness, and if two-way closed-circuit television is
used, the defendant’s image shall be transmitted live to the witness.

(j) Nothing in this section affects the disqualification of witnesses pursuant to
Section 701 of the Evidence Code.

(k) The cost of examination by contemporaneous closed-circuit television
ordered pursuant to this section shall be borne by the court out of its existing
budget.

() Nothing in this section shall be construed to prohibit a defendant from being
represented by counsel during any closed-circuit testimony.

Comment. Section 1347 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Section 1347 is also amended to correct a punctuation error.

Penal Code § 1347.5 (amended). Testimony of disabled victims
SEC. . Section 1347.5 of the Penal Code is amended to read:
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1347.5. (a) It is the intent of the Legislature, in enacting this section, to provide
the court with discretion to modify court procedures, as a reasonable
accommodation, to assure that adults and children with disabilities who have been
victims of an alleged sexual or otherwise specified offense are able to participate
effectively in criminal proceedings. In exercising its discretion, the court shall
balance the rights of the defendant against the right of the victim who has a
disability to full access and participation in the proceedings, while preserving the
integrity of the court’s truthfinding function.

(1) For purposes of this section, the term “disability” is defined in paragraphs (1)
and (2) of subdivision (c) of Section 11135 of the Government Code.

(2) The right of the victim is not to confront the perpetrator, but derives under
both Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec. 794) and the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101 and following) as
a right to participate in or benefit from the same services or services that are equal
or as effective as those enjoyed by persons without disabilities.

(b) Notwithstanding any other law, in any criminal proceeding in which the
defendant is charged with a violation of Section 220, 243.4, 261, 261.5, 264.1,
273a, 273d, 285, 286, 288, 288a, 288.5, or 289, subdivision (1) of Section 314,
Section 368, 647.6, or with any attempt to commit a crime listed in this
subdivision, committed with or upon a person with a disability, the court in its
discretion may make accommodations to support the person with a disability,
including, but not limited to, any of the following:

(1) Allow the person with a disability reasonable periods of relief from
examination and cross-examination during which he or she may retire from the
courtroom. The judge may also allow other witnesses in the proceeding to be
examined when the person with a disability retires from the courtroom.

(2) Allow the person with a disability to utilize a support person pursuant to
Section 868.5 or a regional center representative providing services to a
developmentally disabled individual pursuant to Article 1 (commencing with
Section 4620) or Article 2 (commencing with Section 4640) of Chapter 5 of
Division 4.5 of the Welfare and Institutions Code. In addition to, or instead of,
allowing the person with a disability to utilize a support person or regional center
representative pursuant to this paragraph, the court may allow the person with a
disability to utilize a person necessary to facilitate the communication or physical
needs of the person with a disability.

(3) Notwithstanding Section 68H9 68110 of the Government Code, the judge
may remove his or her robe if the judge believes that this formal attire prevents
full participation of the person with a disability because it is intimidating to him or
her.

(4) The judge, parties, witnesses, support persons, and court personnel may be
relocated within the courtroom to facilitate a more comfortable and personal
environment for the person with a disability as well as accommodating any
specific requirements for communication by that person.
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(c) The prosecutor may apply for an order that the testimony of the person with
a disability at the preliminary hearing, in addition to being stenographically
recorded, be video recorded and preserved en-videotape.

(1) The application for the order shall be in writing and made three days prior to
the preliminary hearing.

(2) Upon timely receipt of the application, the judge shall order that the
testimony of the person with a disability given at the preliminary hearing be taken
video recorded and preserved en—videotape. The videotape video recording shall
be transmitted to the clerk of the court in which the action is pending.

(3) If at the time of trial the court finds that further testimony would cause the
person with a disability emotional trauma so that he or she is medically
unavailable or otherwise unavailable within the meaning of Section 240 of the
Evidence Code, the court may admit the videotape video recording of his or her
testimony at the preliminary hearing as former testimony under Section 1291 of
the Evidence Code.

(4) Any wideotape—that—is—taken video recording made pursuant to this
subdivision is subject to a protective order of the court for the purpose of
protecting the privacy of the person with a disability. This subdivision does not
affect the provisions of subdivision (b) of Section 868.7.

(d) Notwithstanding any other law, the court in any criminal proceeding, upon
written notice of the prosecutor made at least three days prior to the date of the
preliminary hearing or trial date on which the testimony of the person with a
disability is scheduled, or during the course of the proceeding on the court’s own
motion, may order that the testimony of the person with a disability be taken by
contemporaneous examination and cross-examination in another place and out of
the presence of the judge, jury, and defendant, and communicated to the
courtroom by means of two-way closed-circuit television, if the court makes all of
the following findings:

(1) The person with a disability will be called on to testify concerning facts of an
alleged sexual offense, or other crime as specified in subdivision (b), committed
on or with that person.

(2) The impact on the person with a disability of one or more of the factors
enumerated in subparagraphs (A) to (D), inclusive, is shown by clear and
convincing evidence to be so substantial as to make the person with a disability
unavailable as a witness unless closed-circuit television is used. The refusal of the
person with a disability to testify shall not alone constitute sufficient evidence that
the special procedure described in this subdivision is necessary in order to
accommodate the disability. The court may take into consideration the relationship
between the person with a disability and the defendant or defendants.

(A) Threats of serious bodily injury to be inflicted on the person with a disability
or a family member, of incarceration, institutionalization, or deportation of the
person with a disability or a family member, or of removal of the person with a
disability from his or her residence by withholding needed services when the
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threats come from a service provider, in order to prevent or dissuade the person
with a disability from attending or giving testimony at any trial or court
proceeding or to prevent that person from reporting the alleged offense or from
assisting in criminal prosecution.

(B) Use of a firearm or any other deadly weapon during the commission of the
crime.

(C) Infliction of great bodily injury upon the person with a disability during the
commission of the crime.

(D) Conduct on the part of the defendant or defense counsel during the hearing
or trial that causes the person with a disability to be unable to continue his or her
testimony.

(e)(1) The hearing on the motion brought pursuant to this subdivision shall be
conducted out of the presence of the jury.

(2) Notwithstanding Section 804 of the Evidence Code or any other law, the
court, in determining the merits of the motion, shall not compel the person with a
disability to testify at the hearing; nor shall the court deny the motion on the
ground that the person with a disability has not testified.

(3) In determining whether the impact on an individual person with a disability
of one or more of the factors enumerated under paragraph (2) of subdivision (d) is
so substantial that the person is unavailable as a witness unless the closed-circuit
television procedure is employed, the court may question the person with a
disability in chambers, or at some other comfortable place other than the
courtroom, on the record for a reasonable period of time with the support person
described under paragraph (2) of subdivision (b), the prosecutor, and defense
counsel present. At this time the court shall explain the process to the person with
a disability. The defendant or defendants shall not be present; however, the
defendant or defendants shall have the opportunity to contemporaneously observe
the proceedings by closed-circuit television. Defense counsel shall be afforded a
reasonable opportunity to consult with the defendant or defendants prior to the
conclusion of the session in chambers.

(f) When the court orders the testimony of a victim who is a person with a
disability to be taken in another place outside of the courtroom, the court shall do
all of the following:

(1) Make a brief statement on the record, outside of the presence of the jury, of
the reasons in support of its order. While the statement need not include traditional
findings of fact, the reasons shall be set forth with sufficient specificity to permit
meaningful review and to demonstrate that discretion was exercised in a careful,
reasonable, and equitable manner.

(2) Instruct the members of the jury that they are to draw no inferences from the
use of closed-circuit television as a means of assuring the full participation of the
victim who is a person with a disability by accommodating that individual’s
disability.

—9]—



O 0 9 N Lt W N =

AR B W W LW W W W W W W WK DN NP NDNDNDNDNDND = = == = = = = =
N —m O O 00 9 O Lt AW N = O OV 0 J N N PR WD~ OV X IO B WD —= O

STAFF DRAFT Recommendation * September 2007

(3) Instruct respective counsel, outside of the presence of the jury, that they are
to make no comment during the course of the trial on the use of closed-circuit
television procedures.

(4) Instruct the support person, if the person is part of the court’s
accommodation of the disability, outside of the presence of the jury, that he or she
is not to coach, cue, or in any way influence or attempt to influence the testimony
of the person with a disability.

(5) Order that a complete record of the examination of the person with a
disability, including the images and voices of all persons who in any way
participate in the examination, be made and preserved en—videetape by video
recording in addition to being stenographically recorded. The wideetape video
recording shall be transmitted to the clerk of the court in which the action is
pending and shall be made available for viewing to the prosecuting attorney, the
defendant, and his or her attorney, during ordinary business hours. The videotape
video recording shall be destroyed after five years have elapsed from the date of
entry of judgment. If an appeal is filed, the tape video recording shall not be
destroyed until a final judgment on appeal has been ordered. Any videotape-thatis
taken video recording made pursuant to this section is subject to a protective order
of the court for the purpose of protecting the privacy of the person with a
disability. This subdivision does not affect the provisions of subdivision (b) of
Section 868.7.

(g) When the court orders the testimony of a victim who is a person with a
disability to be taken in another place outside the courtroom, nothing in this
section shall prohibit the court from ordering the victim to appear in the courtroom
for a limited purpose, including the identification of the defendant or defendants as
the court deems necessary.

(h) The examination shall be under oath, and the defendant shall be able to see
and hear the person with a disability. If two-way closed-circuit television is used,
the defendant’s image shall be transmitted live to the person with a disability.

(i) Nothing in this section shall affect the disqualification of witnesses pursuant
to Section 701 of the Evidence Code.

(j) The cost of examination by contemporaneous closed-circuit television
ordered pursuant to this section shall be borne by the court out of its existing
budget.

(k) This section shall not be construed to obviate the need to provide other
accommodations necessary to ensure accessibility of courtrooms to persons with
disabilities nor prescribe a lesser standard of accessibility or usability for persons
with disabilities than that provided by Title II of the Americans with Disabilities
Act of 1990 (42 U.S.C. Sec. 12101 and following) and federal regulations adopted
pursuant to that act.

() The Judicial Council shall report to the Legislature, no later than two years
after the enactment of this subdivision, on the frequency of the use and
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effectiveness of admitting the videetape video recording of testimony by means of
closed-circuit television.

Comment. Section 1347.5 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

Subdivision (b)(3) is amended to correct a typographical error.

Penal Code § 3043 (amended). Hearing relating to parole suitability or setting of parole date

SEC. ____. Section 3043 of the Penal Code is amended to read:

3043. (a) Upon request, notice of any hearing to review or consider the parole
suitability or the setting of a parole date for any prisoner in a state prison shall be
sent by the Board of Prison Terms at least 30 days before the hearing to any victim
of a crime committed by the prisoner, or to the next of kin of the victim if the
victim has died. The requesting party shall keep the board apprised of his or her
current mailing address.

(b) The victim, next of kin, two members of the victim’s immediate family, or
two representatives designated for a particular hearing by the victim or, in the
event the victim is deceased or incapacitated, by the next of kin in writing prior to
the hearing have the right to appear, personally or by counsel, at the hearing and to
adequately and reasonably express his, her, or their views concerning the crime
and the person responsible, except that any statement provided by a representative
designated by the victim or next of kin shall be limited to comments concerning
the effect of the crime on the victim.

(c) A representative designated by the victim or the victim’s next of kin for
purposes of this section must be either a family or household member of the
victim. The board may not permit a representative designated by the victim or the
victim’s next of kin to provide testimony at a hearing, or to submit a statement to
be included in the hearing as provided in Section 3043.2, if the victim, next of kin,
or a member of the victim’s immediate family is present at the hearing, or if the
victim, next of kin, or a member of the victim’s immediate family has submitted a
statement as described in Section 3043.2.

(d) Nothing in this section is intended to allow the board to permit a victim’s
representative to attend a particular hearing if the victim, next of kin, or a member
of the victim’s immediate family is present at any hearing covered in this section,
or if the victim, next of kin, or member of the victim’s immediate family has
submitted a written, audiotaped audio recorded, or wideetaped video recorded
statement.

(e) The board, in deciding whether to release the person on parole, shall consider
the statements of the victim or victims, next of kin, immediate family members of
the victim, and the designated representatives of the victim or next of kin, if
applicable, made pursuant to this section and shall include in its report a statement
of whether the person would pose a threat to public safety if released on parole.
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In those cases where there are more than two immediate family members of the
victim who wish to attend any hearing covered in this section, the board may, in
its discretion, allow attendance of additional immediate family members or limit
attendance to the following order of preference: spouse, children, parents, siblings,
grandchildren, and grandparents.

The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of
the membership concurring, or by a statute that becomes effective only when
approved by the electors.

Comment. Subdivision (d) of Section 3043 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

PUBLIC RESOURCES CODE

Pub. Res. Code § 4423.1 (amended). Suspension, restriction, or prohibition of permit
burning

SEC. ____. Section 4423.1 of the Public Resources Code is amended to read:

4423.1. Burning under permit by any person on public or private lands, except
within incorporated cities, may be suspended, restricted, or otherwise prohibited
by proclamation. Any of the following public officers may issue a proclamation,
which shall be applicable within their respective jurisdictions:

(a) The director or his or her designee.

(b) Any county fire warden with the approval of the director.

(c) The federal officers directing activities within California of the United States
Bureau of Land Management, the National Park Service, and the United States
Forest Service.

The proclamation may be issued when, in the judgment of the issuing public
official, the menace of destruction by fire to life, improved property, or natural
resources is, or is forecast to become, extreme due to critical fire weather, fire
suppression forces being heavily committed to control fires already burning, acute
dryness of the vegetation, or other factors that may cause the rapid spread of fire.
A proclamation is effective on issuance or at a time specified therein and shall
remain in effect until a proclamation removing the suspension, restriction, or
prohibition is issued. The proclamation may be effective for a single day or longer.
The proclamation shall declare the conditions that necessitate its issuance,
designate the geographic area to which it applies, require that all or specified
burning under permit be suspended, restricted, or prohibited until the conditions
necessitating the proclamation abate, and identify the public official issuing the
proclamation. The proclamation may be in the form of a verbal or tape-recorded
audio recorded telephone message, a press release, or a posted order.
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The proclamation may be issued without complying with Chapter 3.5
(commencing with Section 11340) and Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code.

Comment. Subdivision (c) of Section 4423.1 is amended to reflect advances in recording
technology and for consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068
(replacing numerous references to ‘“audiotape” in Civil Discovery Act with either “audio
technology,” “audio recording,” or “audio record,” as context required).

REVENUE AND TAXATION CODE

Rev. & Tax Code § 1611 (amended). Record of hearing
SEC. . Section 1611 of the Revenue and Taxation Code is amended to read:
1611. The county board shall make a record of the hearing and, upon request,
shall furnish the party with atape an audio recording or a transcript thereof at his
expense. Request for a-tape an audio recording or a transcript may be made at any
time, but not later than 60 days following the final determination by the county
board.

Comment. Section 1611 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).

WELFARE AND INSTITUTIONS CODE

Welf. & Inst. Code § 19639 (amended). Rules and regulations

SEC. ____. Section 19639 of the Welfare and Institutions Code is amended to
read:

19639. (a) The director shall adopt and promulgate necessary rules and
regulations, in compliance with Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code, and do all things
necessary and proper to carry out this article. The director shall review these
regulations for possible revision at least every three years.

(b) These regulations shall include, but not be limited to:

(1) Uniform procedures for vendor application and termination.

(2) Criteria and standards for selecting vendors and matching vendors to
facilities which shall ensure that the most qualified person is selected for a facility.

(3) Equipment life standards and service standards for the inventory, repair, and
purchase of equipment, as required under subdivision (a) of Section 19626.5.

(4) The minimum requirements for installation of a facility.

(5) A fair minimum of return to vendors.

(6) Standards for training, in-service retraining, and upward mobility.

(7) The policies and procedures used by the department for collection and
deposit or disbursement of all vending facility income, including, but not limited
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to, the frequency, rules regarding, and method of collection of funds from facilities
operated by licensed blind vendors and facilities operated by other individuals or
entities.

(c) The director shall provide a written copy of all rules and regulations adopted
pursuant to this section to all vendors. Upon request by a vendor, the rules and
regulations shall be supplied to the vendor en-eassette-tapes in an audio recording
in lieu of the written copy. In addition, the director shall notify all vendors of any
proposed changes to the rules and regulations.

Comment. Section 19639 is amended to reflect advances in recording technology and for
consistency of terminology. For a similar reform, see 2002 Cal. Stat. ch. 1068 (replacing
numerous references to “audiotape” in Civil Discovery Act with either “audio technology,”
“audio recording,” or “audio record,” as context required).
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