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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N    S T A F F  ME MO R A N DU M 

Study K-600 October 16, 2007 

First Supplement to Memorandum 2007-41 

Miscellaneous Hearsay Exceptions: Forfeiture by Wrongdoing 
(Comments of Prof. Méndez and Prof. Fisher) 

The Commission is fortunate to have received comments from two Stanford 
Law School professors regarding its study of forfeiture by wrongdoing as an 
exception to the hearsay rule. This supplement presents and discusses those 
comments, which are attached as follows: 

Exhibit p. 
 • Prof. Miguel Méndez, Stanford Law School (10/12/07) ...............1 
 • Prof. Jeffrey Fisher, Stanford Law School (10/11/07) ................22 

COMMENTS OF PROF. MIGUEL MÉNDEZ 

Prof. Miguel Méndez is the Commission’s consultant for its study reviewing 
the Evidence Code and examining whether to make improvements based on the 
Federal Rules of Evidence and the Uniform Rules of Evidence. In connection 
with that study, he has prepared extensive background materials for the 
Commission, all of which have been or will be published in the University of San 
Francisco Law Review. He also recently published an article in Stanford Law Review 
on the implications of the United States Supreme Court’s decision in Crawford v. 
Washington, 541 U.S. 36 (2004). See Méndez, Crawford v. Washington: A Critique, 
57 Stan. L. Rev. 569 (2004). 

Prof. Méndez has taken the time to prepare an extensive analysis for the 
Commission on forfeiture by wrongdoing. Exhibit pp. 1-21. His analysis provides 
a thorough discussion of the pertinent issues and case law in the context of 
California. It is a valuable complement to the analysis provided by the staff in 
Memorandum 2007-41; the two analyses are quite different yet generally 
consistent. We encourage Commission members and interested persons to read 
Prof. Méndez’s analysis in full. 
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His analysis focuses on Assembly Bill 268 (Calderon), which is pending in the 
Legislature as a two-year bill. Pertinent portions of the most recent version of the 
bill are reproduced in the analysis. 

In reading the analysis, interested persons should bear in mind that the views 
expressed by Prof. Méndez, like the views expressed in any report a consultant 
prepares for the Commission, are his own personal views and not necessarily 
those of the Commission. The Commission’s longstanding practice is not to take 
a position on a pending bill prepared by another source, even if the bill deals 
with the same subject matter as a Commission study. Rather, the Commission 
“speaks to the Legislature through its own recommendations and bills.” CLRC 
Memorandum 1999-85, p. 2. Further, the members and staff of the Commission 
might explain or revise a Commission proposal in the legislative process, but 
they never solicit votes for the proposed legislation. 

In the attached analysis, Prof. Méndez states his opinion on a number of 
different points. He does not, however, make a specific suggestion about what, if 
anything, the Commission should propose in a tentative recommendation on 
forfeiture by wrongdoing. Members of the Commission might want to take the 
opportunity to ask him about this at the upcoming meeting, or to pose questions 
about other aspects of his analysis. The staff appreciates the effort he spent on his 
analysis and is pleased that he plans to attend the meeting. 

COMMENTS OF PROF. JEFFREY FISHER 

Prof. Jeffrey Fisher of Stanford Law School successfully represented the 
defendant in the two major Confrontation Clause cases that the United States 
Supreme Court recently decided: The Crawford case and Davis v. Washington, __ 
U.S. __, 126 S.Ct. 2266 (2006). He currently represents the defendant in State v. 
Romero, 141 N.M. 403, 156 P.3d 694, petition for cert. filed, __ U.S.L.W. __ (U.S. July 
6, 2007) (No. 07-37), in which the prosecution has asked the United States 
Supreme Court to decide: 

When the defendant kills a witness who had previously made 
testimonial statements against him, does he forfeit his 
constitutional right to confront her only if he killed her with the 
specific intent to prevent her from testifying at trial? 

The Court has not yet ruled on whether to grant certiorari and decide this 
question on the merits. 
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Prof. Fisher has read Memorandum 2007-41 and provided a number of 
thought-provoking comments. Exhibit pp. 22-24. In making these comments, he 
has tried to act “in the role of law professor, though [he has] been an active 
participant in confrontation clause litigation and [he represents] Mr. Romero in 
his pending case in the Supreme Court.” Id. at 22. 

Prof. Fisher begins by noting that the “biggest issue in the forfeiture world” is 
whether it is sufficient to show that a defendant caused a witness to become 
unavailable, or it is also necessary to show that the defendant acted with intent to 
silence the witness. Id. He makes several observations regarding that issue. 

Possible Distinction Based on Whether the Declarant is Dead or Alive 

First, Prof. Fisher points out that “the question whether intent is required isn’t 
necessarily an all-or-nothing issue.” Id. In fact, the Illinois Supreme Court 
recently decided that intent is required if the unavailable witness is alive, but it 
left open the possibility that the rule might be different if the unavailable witness 
is dead. See People v. Stechly, 225 Ill. 2d 246, 870 N.E.2d 333, 352-53, 312 Ill. Dec. 
268 (Ill. 2007) (plurality opin.). Prof. Fisher agrees that “resolution of the intent 
question might differ depending on whether the declarant has been killed.” 
Exhibit p. 22. He urges legislators to “keep this in mind both as a potential 
constitutional outcome of the current debate and as a possible statutory solution, 
especially as caselaw develops and the Supreme Court eventually grants cert in 
one kind of case or another.” Id. 

Implications of Eliminating the Intent Requirement in an Abuse Case 

Prof. Fisher further notes that if serious thought is being given to “dispensing 
with an intent requirement across the board (that is, not just in cases involving 
the declarant’s death),” it is important to “consider the implications of doing so.” 
Id. at 23. In particular, Prof. Fisher explains: 

It’s my understanding that many prosecutors believe and are 
starting to argue in court that if intent is not required, then courts 
should find not only that defendants on trial for homicide have 
forfeited their right to confrontation when sufficient proof in a 
pretrial hearing shows that they caused the victim’s death, but also 
that courts should find that defendants on trial for domestic and 
child abuse have forfeited their right to confrontation when 
sufficient proof at a pretrial hearing shows that they committed 
those crimes. In other words, prosecutors are beginning to take the 
position that the very nature of domestic or child abuse is that it makes the 
victim afraid or otherwise unwilling to testify and thereby triggers 
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forfeiture. This is obviously a huge issue, for it essentially decides whether 
abuse prosecutions are exempt from the reach of the confrontation clause. 

Id. (emphasis added). 
Prof. Fisher says that a conscientious legislator “should consider (i) whether 

he/she thinks that result is constitutional; (ii) whether that result is good policy; 
and (iii) whether any new statute expanding forfeiture beyond instances of 
specific intent should come right out and say whether a pretrial showing of 
abuse is sufficient to trigger forfeiture.” Id. He warns that if “a no-intent-required 
law is enacted and (iii) is left unaddressed, the Legislature can expect that this 
statutory issue ... will be the subject of widespread and intense litigation, 
presumably involving numerous ‘battles of the experts’ and likely involving 
disparate and conflicting decisions depending on each judge’s point of view.” Id. 

Ambiguities Relating to Causation of a Declarant’s Unavailability 

Prof. Fisher also points out that ambiguity “could result if statutory language 
were enacted that speaks in terms of the wrongful conduct that ‘caused’ the 
declarant to be unavailable.” Id. An example of such statutory language is the 
draft provision shown on pages 30-31 of Memorandum 2007-41, which would 
codify People v. Giles, 40 Cal. 4th 833, 837, 152 P.3d 433, 55 Cal. Rptr. 3d 133 
(2007), petition for cert. filed, __ U.S.L.W. __ (U.S. Aug. 20, 2007) (No. 07-6053). 

Prof. Fisher notes that tort law “generally requires a ‘cause’ to be a ‘but for’ 
cause and to trigger a foreseeable result.” Exhibit p. 23. He queries whether the 
proposed statutory language would incorporate these concepts, or “would it 
simply require the defendant’s conduct to be ‘a’ cause of the declarant’s 
unavailability, and/or extend to results that were unforeseeable (such as 
purchasing a plane ticket for someone and then the plane crashing or feeding 
them food but not knowing they have a rare allergy from which they die)?” Id. 
He observes that it “may be useful for any enactment to so specify.” 

Statistics on Refusal to Testify in a Domestic Violence Case 

Finally, Prof. Fisher notes that Memorandum 2007-41 refers to studies 
indicating that about 80% of domestic violence victims recant or refuse to testify. 
Id. He says that “is a powerful statistic, and one that may reasonably push many 
legislators to think that strong medicine is necessary to address that problem.” Id. 
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He thinks it is important to emphasize, however, “that the studies all were 
conducted before Crawford was announced.” Id. He explains that the situation 
may now be quite different: 

In the pre-Crawford world, prosecutors had little or no legal 
incentive to bring such accusers into court, so many did not try 
very hard to do so. By contrast, in the few pre-Crawford 
jurisdictions that implemented policies and programs aimed at 
ensuring the victims of domestic violence come to court, ... victims 
apparently cooperated in up to 95% of cases. 

Id. (emphasis added.) 
Prof. Fisher says “it might be worthwhile to present this data so legislators 

realize there may be approaches besides enacting a broad forfeiture provision 
available to combat the problem of reluctant witnesses in domestic violence 
cases. Id. at 23-24. He has provided supporting materials, which the staff has not 
yet reviewed. We will examine those materials carefully when time permits. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 













































EX 22 

COMMENTS OF PROF. JEFFREY FISHER 

From: Jeffrey Fisher 
Re: CLRC study of forfeiture by wrongdoing 
Date: October 11, 2007 
To: Barbara Gaal 

Dear Barbara, 

This is so well done that I think an email making a couple of observations will suffice. 
But I hasten to add that I would be more than happy to talk with you further about any of 
this or to draft anything else you think might be helpful to your commission or the 
committee. In making these comments, I am acting as best as I can in the role of law 
professor, though of course you know that I have been an active participant in 
confrontation clause litigation and that I represent Mr. Romero in his pending case in the 
Supreme Court. 

1. The biggest issue in the forfeiture world, as you recognize, is whether an intent 
requirement is required. Let me add a few things that might be worth considering, if you 
haven’t done so already:  

a. It’s important to keep in mind that the question whether intent is required isn’t 
necessarily an all-or-nothing issue. The Illinois Supreme Court recently held a case not 
involving the death of the declarant that the Constitution does require a showing of intent. 
(The only other state supreme court to address the issue in this context also has held that 
intent is required. See People v. Moreno,160 P.3d 242 (Colo. 2007).) After 
acknowledging that several state supreme courts (like Giles) have held in cases involving 
the death of the declarant that intent is not required, the Illinois Supreme Court added: 
“Notwithstanding that [these] cases contain broader language, [these] cases have 
essentially held that the prosecution need not prove that the defendant committed murder 
with the intent of procuring the victim’s absence. This is consistent with presuming such 
intent when the wrongdoing at issue is murder. When a defendant commits murder, 
notwithstanding any protestation that he did not specifically intend to procure the 
victim’s inability to testify at a subsequent trial, he will nonetheless be sure that this 
would be a result of his actions.... Although we express no opinion on the topic, as it is 
not before us on this appeal, the total certainty that a murdered witness will be 
unavailable to testify could theoretically support presuming intent in the context of 
murder, while requiring proof of intent in all other situations.” People v. Stechly, 870 
N.E.2d 333, 352-53 (Ill. 2007). Regardless of whether this fairly captures the intent of 
Giles and similar cases, I think the Illinois Supreme Court is correct at least to the extent 
it suggests that resolution of the intent question might differ depending on whether the 
declarant has been killed. So legislators might want to keep this in mind both as a 
potential constitutional outcome of the current debate and as a possible statutory solution, 
especially as caselaw develops and the Supreme Court eventually grants cert in one kind 
of case or another.  
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b. A related point is that I think it’s important for someone seriously considering 
dispensing with an intent requirement across the board (that is, not just in cases involving 
the delarant’s death) to consider the implications of doing so. It’s my understanding that 
many prosecutors believe and are starting to argue in court that if intent is not required, 
then courts should find not only that defendants on trial for homicide have forfeited their 
right to confrontation when sufficient proof in a pretrial hearing shows that they caused 
the victim’s death, but also that courts should find that defendants on trial for domestic 
and child abuse have forfeited their right to confrontation when sufficient proof at a 
pretrial hearing shows that they committed those crimes. In other words, prosecutors are 
beginning to take the position that the very nature of domesitc or child abuse is that it 
makes the victim afriad or otherwise unwilling to testify and thereby triggers forfeiture. 
This is obviously a huge issue, for it essentially decides whether abuse procecutions are 
exempt from the reach of the confrontation clause. And for that reason, I think that a 
conscientious legislator should consider (i) whether he/she thinks that result is 
constitutional; (ii) whether that result is good policy; and (iii) whether any new statute 
expanding forfeiture beyond instances of specific intent should come right out and say 
whether a pretrial showing of abuse is sufficient to trigger forfeiture. If a no-intent-
required law is enacted and (iii) is left unaddressed, the Legislature can expect that this 
statutory issue (not to mention related constitutional issues, so long as they remain 
unsettled) will be the subject of widespread and intense litigation, presumably involving 
numerous “battles of the experts” and likely involving disparate and conflicting decisions 
depending on each judge’s point of view.  

c. Finally, one should be aware of ambiguity that could result if statutory language were 
enacted that speaks in terms of the wrongful conduct that “caused” the declarant to be 
unavailable. Tort law generally requires a “cause” to be a “but for” cause and to trigger a 
foreseeable result. Would the proposed statutory language incorporate these concepts? Or 
would it simply require the defendant’s conduct to be “a” cause of the declarant’s 
unavailability, and/or extend to results that were unforeseeable (such as purchasing a 
plane ticket for someone and then the plane crashes or feeding them food but not 
knowing they have a rare allergy from which they die)? It may be useful for any 
enactment to so specify.  

2. You note at pp 13-14 that some pre-Crawford studies estimated that about 80% of 
domestic violence victims recant or refuse to testify. That is a powerful statistic, and one 
that may reasonably push many legislators to think that strong medicine is necessary to 
address that problem. Without seeking to dissuade you in any way from noting these 
studies, I think it’s important to emphasize that the studies all were conducted before 
Crawford was announced. In the pre-Crawford world, prosecutors had little or no legal 
incentive to bring such accusers into court, so many did not try very hard to do so. By 
contrast, in the few pre-Crawford jurisdictions that implemented policies and programs 
aimed at ensuring the victims of domestic violence come to court (one of which, I 
believe, was Cook County, Illinois), victims apparently cooperated in up to 95% of cases. 
(I’m attaching the brief that the ACLU filed in Davis, which discusses this issue. See 
especially the interest of amici section and Part IV.) It might be worthwhile to present 
this data so legislators realize that there may be approaches besides enacting a broad 
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forfeiture provision available to combat the problem of reluctant witnesses in domestic 
violence cases.  

I hope this helps and, as I said, let me know if I can be of further assistance.  

Best, Jeff  


