CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study M-300 May 30, 2007

Memorandum 200719

Nonsubstantive Reorganization of Deadly Weapon Statutes:
Revised Tentative Outline

At the April meeting, the Commission considered a draft of a tentative
outline for new Part 6 of the Penal Code, which would be entitled O®ntrol of
Deadly Weapons.O The staff has since revised the outline to incorporate the
Commission@ decisions regarding the proper treatment of Penal Code Sections
12020,12028,12029,and 120A. Therevised outlineis attached as Exhibit pages 1-
21.Also attached is draft legislation showing two different means of dealing with
the exemptions to Penal Code Section 12020that apply to several different types
of weapons and equipment. See Exhibit pp. 23-24 (Alternative #1), 2531
(Alternative #2). Commissioners and interested persons should review the
revised tentative outline and other materials and assess whether the outline is
satisfactory asa bads for drafting a tentative recommendation.

Several points are worth mentioning:

Penal Code Section 12001 Definitions

Penal Code Section 12001 consists primarily of definitions, which would be
placed in Division 1. DefinitionsOof OTitle 1. Preliminary Provisions.OHowever,
subdivisions (k), (1), and (m) state substantive rules. In the revised tentative
outline, the substance of these subdivisionswould be placed asfollows:

¥ Subdivision (k) clarifies, for twelve specified provisions, that a
distinct and separate offense may be charged for each proscribed
item, notwithstanding the use of the phrase Oary firearm.O The
substance of subdivision (k) would be placed in OChapter 1.
General ProvisionsO of ODOvision 1. Preliminary ProvisionsO of
OTitle 4. Firearms and Similar Weapons.OExhibit p. 9.

¥ Subdivision (I) clarifies that a distinct and separate offense may be
charged for each proscribed item under Penal Code Section 12020.
Its substance would be placed in ODvision 2. Generally Prohibited
WeaponsOof OTitle 2. Weapons Generally.OExhibit p. 2.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission®
website (Www .clrc.ca.gov). Other materials can be obtained by contacting the Commission(@ staff,
through the website or otherwise.
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¥ Subdivision (m), which specifies fingerprint requirements for any
application requiring a firearms eligibility determination, would
be placed in OGhapter 5. Firearms Eligibility CheckOof ODvision
10. Special Firearm Rules Relating to Particular PersonsOof CTitle
4. Firearms and Smilar Weapons.OExhibit p. 14.

Penal Code Section 12020 Manufacture, Import, Sale, Gift, Loan, or Possession
of Spedfied Weapons

Penal Code Section 12020 is an extremely long provision that generally
prohibits the manufacture, import, sale, gift, loan, or possession of along list of
weapons and associated equipment. In April, the Commission decided to divide
up the material in this provision according to the type of weapon or equipment
covered. In implementing that decision, the staff took a number of steps that
should be pointed out.

Generally Prohibited Weapons

Although the material in Section 12020will be divided up according to the
type of weapon or equipment covered, in some placesit will be necessary to refer
collectively to the types of weapons and equipment now listed in that section.
That could be fadlitated by introducing a new term, such as Ogenerally
prohibited weapon,Oto refer to any item now listed in Section 12020

The revised tentative outline would place such a definition in (Division 2.
Generally Prohibited WeaponsOof OTitle 2. Weapons Generally.OSee Exhibit p. 2.
We chose this approach, rather than pladng the definition in ODvision 1.
DefinitionsOof OTitle 1. Preliminary Provisions,Obecause we thought it would be
helpful to have a part of the code specifically intended for provisions that pertain
collectively to the items now listed in Section 12020.For example, the revised
tentative outline would place Penal Code Section 1200X!), which clarifies what
constitutes a distinct and separate offense under Penal Code Section 12020,
together with the definition of Ogenerally prohibited weapon.OAs we work on
this study, we might find other material that would fit in that part of the code. In
particular, see the discussion of CExemptionsObelow.

Explosive Substance Other Than Fixed Ammunition

Among the many types of weapons and equipment restricted by Section
120206) is Oary explosive substance, other than fixed ammunition.O The term
Ofxed ammunitionOis not defined in Title 2 of Part 4 of the Penal Code. It is
generally understood, however, to refer to ammunition consisting of a cartridge
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that contains a projectile (bullet), a primer, and a fixed amount of propellant
(gunpowder). It isnot the only kind of ammunition that can be used in afirearm,;
there are also other types, such asammunition in which the amount of propellant
is adjustable (semi-fixed ammunition) and ammunition in which the projectile
and propellant are loaded separately (separate loading ammunition).

Consequently, the phrase Oay explosive substance, other than fixed
ammunitionOcould encompass ammunition to be used in a firearm (e.g., loose
gunpowder), as well as an explosive substance that is not for use in a firearm
(e.g., astick of dynamite). The revised tentative outline would therefore place the
provisions relating to Oary explosive substance, other than fixed ammunitionQin
OTitle 2. Weapons Generally,O rather than OTtle 3. Weapons Other Than
FirearmsOor OTtle 4. Firearms and Similar Weapons.OSee Exhibit p. 2.

Because many of the provisions governing a Odestructive deviceOalso govern
an Oeplosive,Othe provisions relating to Oany explosive substance, other than
fixed ammunitionO would be placed in the same division as the provisions
relating to a Qlestructive device.O That part of OTtle 2. Weapons GenerallyO
would be entitled OOvision 5. Destructive Devices, Explosives, and Similar
Weapons.OThe provisions in Section 12020relating to a metal military practice
handgrenade or metal replica handgrenade would also be placed here, because a
grenade is included in the definition of a Qlestructive device.O Penal Code ©
12301.

Saps and Similar Weapons

Section 12020also restricts Oary instrument or weapon of the kind commonly
known as a blackjack, slungshot, billy, sandclub, sap, or sandbag.O The terms
Obadkjadk,0 Osungshot,0 illy,0 Osindcdub,0 Osp,0 and OsindbagO are not
statutorily defined.

We consulted case law, a number of different dictionaries, and other sources
to gain a sense of how the terms are used. As the definitions and comments
below reflect, the terms may not be synonymous but there appears to be some
overlap and all of the terms appear to refer to some variety of an instrument that
can be wielded by hand to club a person with a hard object:

Billy
OBillyGis defined as a bludgeon, as one for carrying in the

pocket; a policeman@ club.O People v. Mulherin, 140 Cal. App.
212,216 35P.2d 174(1934)

b3b



O[Tlhereis, according to the testimony, little if any difference
between a billy and a blackjack, and the possession of either
instrument is denounced by the statute.O People v. Makovsky, 3
Cal. 2d 366,368 44 P.2d 536(1935)

OR] club or heavy stick; truncheon, esp. one carried by a
policeman.O (Webster@ New World Dictionary, 2d College ed.
1980)

OAshort stick or club, especially a police officer@ club.O(The
Free Dictionary by Farlex)

Blackjack

OBlack-jackOis defined as a short bludgeon consisting of a
heavy head, as of metal, on an elagtic shaft or with a flexible
handle ...OMulherin, 140Cal. App. at 216

OA blackjack .. is a small, easly concealed weapon
consisting of a leather-wrapped weight attached to the end of a
leather-wrapped coil-spring or rigid shaft, with a lanyard or
strap on the end opposite the weight.O
<www .answers.com/ topic/ billy-club>

OR] small, leather-covered bludgeon with a flexible
handle.O (Webster@ New World Dictionary, 2d College ed.
1980)

Sandbag .
OA bag filled with sand, used as ... a weapon.O (Webster@
New International Dictionary, 2d ed. 1959
OR] small, narrow bag filled with sand and used as a
weapon.O(Webster@ New World Dictionary, College ed. 1966)

Sandclub

OA &and ClubQis just what it sounds like. A Sack of Sand
used asan improvised blackjack. Just like a bar of soap or alock
in a sock, etc.O<www .donrearic.com/ sap.html>

Sap

OA BapOis more commonly known as a ®lackjadk.Oit is @
small striking weapon typically consisting at the striking end of
a leather-enclosed piece of lead or other heavy metal and at the
handle end of a strap or springy shaft that increases the forces of
impact.@ Dawkins v. City of Los Angeles, 22 Cal. 3d 126 138n.4,
583 P.2d 711, 148 Cal. Rptr. 857 (Bird, J, dissenting) (citations
omitted).

O.. Norris hit Lamp with a sap (a plastic bag filled with lead
weights), then ....O People v. Bittaker, 48 Cal. 3d 1046, 1065, 774
P.2d 659 259Cal. Rptr. 630(1989.

OThe weapon, which consisted of awool sock in which there
was a leather sack containing lead buckshot, was found on a
bed in the apartment. The sap had broken open, and buckshot
wason the bed and all over the floor.OPeople v. Tahl, 65 Cal. 2d
719,741, 423P.2d 246,56 Cal. Rptr. 318(1967)
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OR] blackjack, short club, etc.O (Webster@ New World
Dictionary, 2d College ed. 1980

Slungshot

A OGilifornia case law provides a clear definition of
Glungshot.Qin [an earlier case], the court adopted the following
dictionary definition: @ small mass of metal or stone fixed on a
flexible handle, strap or the like, used as a weapon.@ People v.
Fannin, 91 Cal. App. 4th 1399, 140102, 111 Cal. Rptr. 2d 496
(2001)(footnote omitted).

Notably, the court in Mulherin observed that a bladckjack, slungshot, billy,
sandclub, and sandbag

are all ... short, eadly concealed upon the person and so weighted
as to constitute effect and silent weapons of attack. Any one of
them, in our opinion, would be properly described by the general
term, a Osp,0and we believe that a sand-bag, such as a piece of
hose loaded with sand, is occasonally correctly described as a
black-jack.

140Cal. App. at 215;see also Fannin, 91 Cal. App. 4th at 1402

Given the overlap among these items, and the way they are currently
grouped together in Section 12020, it seems advisable not to try to sharply
differentiate between them in reorganizing the statute. The revised tentative
outline would therefore place the provisions relating to these items together in a
division entitled O%ps and Similar Weapons,Orather than creating a separate
division for each item.

The same division would also contain two provisions that refer to wooden
clubs or batons used by law enforcement personnel. Penal Code am 12002,
12020p)(14). This appears appropriate because ObllyOis typically defined as a
stick used by a police officer.

In addition, the division entitled O%ps and Similar WeaponsOwould include
the provisions relating to a Okbaded cane,Owhich is defined as Oastaff, crutch,
stick, rod, pole, or similar device, unnaturally weighted with lead.OPenal Code @
12020¢)(17). From the name and description, it may well be that a Obaded caneO
is longer and less easly concealed than an Onstrument or weapon of the kind
commonly known as a blackjack, slungshot, billy, sandclub, sap, or sandbag.O
The concepts seem similar, however, so it might make sense to place the
provisionsin the same part of the code. We encourage input on this point.
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Exemptions

Subdivision (b) of Section 12020 lists numerous situations in which the
prohibitions of the statute do not apply. Many of these exemptions specifically
refer to one type of weapon or another. For instance, subdivision (b)(3) refersto a
nunchaku. The revised tentative outline would place the substance of this
exemption in ivision 7. NunchakuO of OTtle 3. Weapons Other Than
Firearms.OOther exemptions that specifically refer to a particular type of weapon
would be treated similarly.

However, some of the exemptions in subdivision (b) are broad, applying to
more than one type of weapon. For example, subdivision (b)(9) creates an
exemption for an instrument or device possessed by a historical society,
museum, or institutional collection:

(b) Subdivision (a) does not apply to any of the following:

(9) Instruments or devices that are possessed by federal, state,
and local historical societies, museums, and institutional collections
which are open to the public, provided that these instruments or
devices are properly housed, secured from unauthorized handling,
and, if theinstrument or deviceisafirearm, unloaded.

Other broad exemptions are:

¥ Subdivision (b)(5). Antique firearm

¥ Subdivision (b)(7). Firearm or ammunition constituting curio or
relic

¥ Subdivision (b)(8). OAny other weaponOasdefined by 26 U.S.C. o
5845€) in possession of person permitted to possess it under
federal Gun Control Act of 1968

¥ Subdivision (b)(10). Instrument or device, other than short-
barreled shotgun or short-barreled rifle, possessed or used during
motion picture, television, video production, or entertainment
event

¥ Subdivision (b)(11). Person who sellsinstruments or devices other
than short-barreled shotgun or short-barreled rifle, to institutional
collection or for entertainment event

¥ Subdivision (b)(12). Weapon, device, or ammunition, other than
short-barreled shotgun or short-barreled rifle, sold to, possessed
by, or purchased by law enforcement agency, or possessed by
peace officer

¥ Subdivision (b)(13). Person who sells weapons, devices, or
ammunition, other than short-barreled shotguns or short-barreled
rifles, to law enforcement agencies
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¥ Subdivision (b)(16). Transportation of instrument, ammunition,
weapon, or device, other than firearm, to law enforcement agency
for disposition according to law

¥ Subdivision (b)(17). Transportation of firearm to law enforcement
agency for disposition according to law

¥ Subdivision (b)(18). Possession of weapon, device, or ammunition
by forensic laboratory

These exemptions present adrafting issue: Should the Commission attempt to
determine which of these exemptions apply to a particular type of weapon (e.g.,
a nunchaku) and then place the substance of the applicable exemptions in the
part of the code for that type of weapon? Or should the substance of these
exemptions simply be placed in the part of the code for OGenerally Prohibited
WeaponsO?

For purposes of illustration, the revised tentative outline follows the former
approach. For each type of weapon now listed in Section 12020, the staff has
tentatively assessed which of the broad exemptions potentially apply to that type
of weapon. These assessments are only very preliminary. If the Commission
decides to proceed with this approach, we would take a closer look at the
exemptions as we do the actual drafting for each type of weapon and reassess
w hich exemptions potentially apply to that type of weapon.

The main advantage of this approach is that all of the exemptions to a
particular substantive rule would be stated close to the rule itself. That would
help make the applicable law readily understandable.

Another advantage of the approach is that it may fadlitate future legislative
evaluation of whether a particular exemption really should apply to a particular
type of weapon. For instance, does it make sense to have an exemption for
transportation of Oanexplosive substance, other than fixed ammunitionOto alaw
enforcement agency according to law? Reorganizing the existing provisions as
proposed in the outline may make such issues easer to spot than they are at
present.

The key downside of the approach is the risk of inadvertently changing the
law with regard to whether a particular exemption is potentially applicable to a
particular type of weapon. For instance, the exemption for possession by a
historical society, museum, or institutional collection applies to Of]nstruments or
devices.OWould it be permissible for a museum to possess a flechette dart? Is a
flechette dart an OnstrumentOor OceviceOwithin the meaning of the exemption,
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or isit OanmunitionO(a term used in some of the other exemptions) and thus not
encompassed by the exemption? Reorganizing the existing provisions as
proposed in the outline would require resolution of many such issues.

From the standpoint of preparing a nonsubstantive reorganization of existing
law, a safer approach than the one in the outline would be to place the substance
of the broad exemptions to Section 12020 (i.e., subdivisions (b)(5), (7)-(13), (16)-
(18)) in the part of the code for OGenerally Prohibited Weapons.O To assist
persons using the code, these exemptions could be cross-referenced in the
Comment to each provision prohibiting a particular type of weapon.

This alternative approach would not be as user-friendly as the approach in
the outline. However, it is critical to ensure that the reforms proposed by the
Commission Op]either expand nor contrac the scope of criminal liability under
current provisions,Oasdirected by the Legislature. See 2006Cal. Sat. res. ch. 128.

The staff therefore leans towards pladng the substance of subdivisions
(b)(5), (7)-(13), and (16)(18) of Sedion 12020 in ODivision 2. Generally
Prohibited WeaponsO of OTitle 2. Weapons Generally.O We are interested to
hear what persons with expertise in the law governing deadly weapons have to
say on this point.

To fadlitate the Commission® decision on how to proceed, we have attached
alternative drafts illustrating the two different approaches, focusing on the
provisions relating to a nunchaku. The first draft (Exhibit pp. 23-24) implements
the approach shown in the revised tentative outline. The second draft (Exhibit
pp. 25-31) implements the alternative approach, in which the substance of the
broad exemptions to Section 12020would be placed in ODvision 2. Generally
Prohibited WeaponsOof OTitle 2. Weapons Generally.OThis draft is much longer
than the first one, because we have included the definition of Ogenerally
prohibited weaponOand the substance of all of the broad exemptions to Section
12020,not just the ones that appear applicable to a nunchaku.

Penal Code Section 12028 Unlawful Concealed Carrying of Spedfied
Weapons asNuisance
Penal Code Section 12028 provides that the concealed carrying of certain
weapons is a nuisance. The provision also specifies procedures for surrendering
such weapons to law enforcement authorities and handling surrendered
weapons.
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At the April meeting, the Commission decided to divide up the material in
Section 12028according to the type of weapon or equipment covered, as detailed
at page 10 of CLRC Memorandum 2007%15. Generally applicable language wasto
be placed in (Title 2. Weapons Generally;Otwo provisions relating to firearms
generally were to be placed in the division on OMscellaneous Rules Relating to
Firearms GenerallyOlocated in OTitle 4. Firearms and Similar Weapons.O

In implementing this decision, the staff concluded that instead of pladng the
generally applicable language in a different part of the code from the provisions
relating to firearms generally, it would be more user-friendly to consolidate all of
that material (Section 120296€)-(f)) in one part of the code. The revised tentative
outline would place the material in ODvision 3. Weapons Constituting a
N uisanceOof (ritle 2. Weapons Generally.OExhibit p. 2.

Penal Code Section 12029 Deadly Weapons that Constitute Nuisance

Penal Code Section 12029 is another provision specifying that certain
weapons constitute a nuisance. It includes a catchall provision, shown in italics

below:

12029. Except as provided in Section 12020, blackjacks,
slungshots, billies, nunchakus, sandclubs, sandbags, shurikens,
metal knuckles, short-barreled shotguns or short-barreled rifles as
defined in Section 12020, and any other item which is listed in
subdivision (a) of Section 12020 and is not listed in subdivision (a) of
Section 12028 are nuisances ....

At the April meeting, the Commission decided to divide up the material in
this provision according to the type of weapon or equipment covered, with
generally applicable language to be placed in the title on OWepons Generally.O
Minutes (April 2007, p. 10. Implementing this decision required assessment of
which weapons and equipment fall within the catchall provision N i.e., which
weapons and equipment are Olsted in subdivision (a) of Section 12020and ... not
listed in subdivision (a) of Section 12029....0

By comparing the two provisions, the staff determined that the following
weapons and equipment fall within the catchall provision: an air gauge knife,
ammunition containing or consisting of any flechette dart, a ballistic knife, a belt
buckle knife, a bullet containing or carrying an explosive agent, a camouflaging
firearm container, a cane gun, a cane sword, a firearm not immediately
recognizable as a firearm, a large-capadty magazine, a leaded cane, a lipstick
case knife, a metal military practice handgrenade or metal replica handgrenade,
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a multiburst trigger activator, a sap, a shobi-zue, an unconventional pistol, an
undetectable firearm, awallet gun, awriting pen knife, and a zip gun.

In the revised tentative outline, the substance of the catchall provision would
beincluded in the part of the code relating to each of these types of weapons and
equipment. For example, the chapter on an air gauge knife would include:

Chapter 2. Air Gauge Knife

Material to beinduded:

Penal Code @ 12020@)(1) (asit pertainsto an air gauge
knife)

Penal Code @ 120200€)(9)-(13), (16) & (18) (to the
extent those exemptions pertain to an air gauge
knife)

Penal Code & 12020¢)(18). OAir gauge knifeO

Penal Coder 12029(asits catchall provision pertains
to an air gaugeknife)

This seemed the most clear and logical means of handling the catchall provision.

EVOLVING NATURE OF OUTLINE

The Commission should consider the points raised in this memorandum and
determine whether to make any changes in the revised tentative outline that is
attached as Exhibit pages 1-21. The staff will then use the revised tentative
outline asabagsfor drafting the tentative recommendation for this study.

Commissioners and interested persons should bear in mind, however, that
even after it receives approval (asis or with revisions), the revised tentative
outline will remain a work in progress. If a better means of organizing the
substantive material comes to the Commission@ attention later in this study, the
outline could and should still be revised asappropriate.

Respectfully submitted,

Barbara Gaal
Chief Deputy Counsel
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