CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study L-637 October 25, 2006

Second Supplement to Memorandum 2006-42

Revision of No Contest Clause Statute (Additional Public Comment)

We have received two more letters commenting on the issues raised in
Memorandum 2006-42. They are attached in the Exhibit as follows:

Exhibit p.
e John Armstrong, Irvine (10/24/06) «.cvvviiiiin i iniininnenennns 1
e Kate Kalstein, California Judges Association (10/25/06) «...vvvenen... 3

CONTEST BY NON-BENEFICIARY

John Armstrong, a probate litigator, writes to describe a case in which a no
contest clause was ineffective in deterring a costly contest.

Although the facts described are a little complicated, the crux of the matter
seems to be that the contestant was not a beneficiary of the instrument being
contested. Consequently, the no contest clause in that instrument had no
deterrent effect. It offered nothing for the contestant to forfeit.

Mr. Armstrong suggests that a statutory fee shifting approach would help to

deter an unmeritorious contest by a non-beneficiary.

COMMENTS OF CALIFORNIA JUDGES ASSOCIATION

The California Judges Association (“CJA”) describes problems under existing
law, points out deficiencies in some of the proposed reforms, and argues in favor

of a provision imposing costs and fees on an unsuccessful contestant.

Intractable Complexity
CJA suggests that the complexity of the no contest clause statute is largely

unavoidable. It is the result of an arms race between estate planners, contest
litigators, and the Legislature. A contestant finds a clever way to frame a contest
that does not fit within the traditional concept of a contest. An estate planner
adjusts, by drafting a broader no contest clause that encompasses the new
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approach. In operation, the broader clause causes uncertainty, or an unexpected
forfeiture, or raises questions about matters that should perhaps be exempt from
a no contest clause as a matter of policy. The Legislature reacts by adding a
specific exemption. A contestant finds a way to avoid the exemption. Etc.

Because of that dynamic, CJA is doubtful about any reform that would rely
on narrowing the application of a no contest clause (e.g., by providing that a no
contest clause only applies to a “direct” contest):

As attorneys have devoted increasing time and study to
drafting expansive no-contest clauses, and to defeating such
clauses, that approach would produce something akin to the
hearsay rule. A reassuringly clear and simple standard can be
enacted, but the exceptions through indirect contests will become
so creative and widespread that almost nobody will fully
understand them and the clauses will routinely be circumvented.

See Exhibit p. 3.

Widow’s Election

In Memorandum 2006-42, the staff discusses how nonenforcement of no
contest clause would prevent the use of a no contest clause to create a forced
election. See Memorandum 2006-42 at pp. 35-36.

CJA suggests that this might not be a bad thing. Marital elections fall most
often on elderly women, with problematic results. The surviving wife may be
forced to choose between two undesirable results (e.g., either the transfer of all of
her community property to a trust or forfeiture of any inheritance). The
implication is that the harm caused by the use of forced election outweighs the
benefit. See Exhibit p. 5.

CJA notes that other sorts of conditional gifts would not be affected by
nonenforcement of a no contest clause (e.g., “Distribute $10,000 to any of my
children who graduate from college.”). See Exhibit p. 6.

Elder Abuse

CJA emphasizes that a no contest clause can be used to shield fraud or undue
influence from effective review: “elder abusers continue to relay on no-contest

clauses to intimidate family members against intervention.” See Exhibit p. 5.

Increase in Litigation Likely to be Minimal

If no contest clauses are made unenforceable, there will undoubtedly be an
increase in the amount of contest litigation. CJA does not believe that the increase
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will be problematic. Florida and Indiana do not enforce no contest clauses. If that
policy had caused a “tidal wave” of contest litigation, the courts in those states
would have insisted that the rule be changed. See Exhibit p. 5.

Fee Shifting is Superior Deterrent

There are a number of problems with the use of a no contest clause to deter
litigation. The complexity of the law makes the device unreliable in application,
and it cannot be used to deter a contest by a non-beneficiary. See Exhibit p. 5.

CJA suggests that a fee shifting rule would be a more direct and reliable
deterrent. It would be more predictable in operation and would apply to
nonbeneficiaries.

Even if the Commission concludes that a no contest clause should be
enforceable in some circumstances, CJA urges that an attorney fee shifting
provision be added for “wrongfully brought estate contests.”

Respectfully submitted,

Brian Hebert
Assistant Executive Secretary









