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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N   S T A F F  ME MO R A N DU M 

Study H-821 October 11, 2006 

Memorandum 2006-39 

Mechanics Lien Law 
(Comments on Tentative Recommendation) 

The Commission has circulated a tentative recommendation on Mechanics 
Lien Law (June 2006), which proposes a complete revision of the California 
mechanics lien law and associated construction remedies. The tentative 
recommendation, which included a draft statute, was posted on the 
Commission’s website and widely circulated for comment. The recommendation 
requested responsive comments by September 30, 2006.  

We have received a substantial number of detailed comments on the tentative 
recommendation, both before and after the requested response date, and have 
been advised by prospective commenters that additional comments will be 
forthcoming shortly.  

The comments that have been received to date are attached in the Exhibit to 
this memorandum, as follows: 
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We will supplement this memorandum with any additional comments received 
before the October Commission meeting. 

We are preparing a staff analysis of the comments, which we are producing in 
two separate documents. General comments, and comments addressed to the 
statutes governing a private work of improvement, are analyzed in 
Memorandum 2006-43. Comments addressed to the statutes governing a public 
works contract, comments on overarching issues, and comments on conforming 
revisions, are analyzed in Memorandum 2006-44. 

We hope that by fragmenting the memoranda in this way, we will facilitate 
the Commission’s review of this substantial body of material. 

Respectfully submitted, 

Steve Cohen 
Staff Counsel 
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COMMENTS OF LORI NORD 
 
 
From:  Lori Nord <lnord@mjmlaw.us> 
Date:  September 12, 2006 
To:  bhebert@clrc.ca.gov 
Subject:  mechanics’ lien law revision 
 
 
 
Message: “EXPRESS TRUST FUND” in Section 42030 (a) (2) of the Public Contracts 
Code on page 144 of your report should be changed to “LABORERS COMPENSATION 
FUND” to be consistent with your other changes. Otherwise there will be a question as to 
whether the stop notice claim is limited to express trust funds because you've used 
laborers compensation fund throughout to be more inclusive than just express trust funds. 
I represent these funds in such collections so this is an important point to us. 
 
Thanks 
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COMMENTS OF MICHAEL BROWN 
 
From:  Michael Brown <mbrown@vpn.cslb.ca.gov> 
Date:  September 21, 2006 
To:  Steve Cohen <scohen@clrc.ca.gov> 
 
 
 

 
Article 7.  Release Order 

 
7480 Petition for release order 
7480.  (a)  The owner of property subject to a claim of lien may petition the court for an 
order to release the property from the claim of lien, and in addition may file a complaint 
with the Contractors State License Board for any applicable administrative remedies, for 
any of the following causes:  
 
Alternate Language -  
7480 
(b)  This article does not bar any other cause of action or claim for relief by the owner of 
the property, including but not limited to filing a complaint with the Contractors State 
License Board for any applicable administrative remedies, nor does a release order bar 
any other cause of action or claim for relief by the claimant… 
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COMMENTS OF WILLIAM C. LAST, JR. 
 
From:    wclast@lastlawfirm.com 
Subject:  mechanics lien law 
Date:  September 29, 2006 
To:    scohen@clrc.ca.gov 
 
Steve: 
  
You sent me the tentative changes to the mechanic’s lien laws.  I have reviewed the 
tentative recommendations for revisions to the mechanic lien statutes.  As background, I 
am attorney who has practiced construction law for over 28 years.  I represent owners, 
designers, general contractors, subcontractors and suppliers.   Currently, ninety-five 
percent of my practice is construction litigation.  Approximately sixty percent of my 
cases concern public works projects. The vast majority of my litigation practice concerns 
lien laws. 
  
The following are my comments concerning certain portions of the tentative 
recommendations for revisions to the mechanic lien statutes: 
  
Mailed Notice:  I believe that allowing service of the requisite notices by express mail 
and other private express mail carriers would be an improvement. This brings service of 
such notices into the 21st century.   The existing statutes require service by certified or 
register mail with return receipt requested.  Use of express mail or private express mail 
allows for a method to track the delivery or rejection of the delivery by the recipient. As a 
practical matter, it is far easier to use express mail than certified or register mail with 
return receipt requested.  There must be, however, some method for proving service.  
 
Proof of services:  I believe that proof of service must be established by a return receipt 
or some other similar documentary evidence.  The mail service is not reliable enough to 
conclude that by simply putting a notice in the mail the recipient received it.  I am also 
concerned about potential abuses by unscrupulous contractors (and there are plenty of 
them) who claim they served the document by mail but actually did not.  I believe there 
must be some means to ensure that notice was actually served on the date in question. 
 
Definition of completion for public works:  As a construction law practitioner this is a 
major concern.  I am currently representing a subcontractor in a payment bond claim 
wherein the issue of acceptance vs. cessation.  The general contractor went bankrupt 
before the project was completed.  However, subcontractor did stay on and complete its 
work.  After the project was completed and being used by the public owner, but before 
formal acceptance, defects in the work were discovered.  The owner, payment bond 
surety and subcontractor argued over who was a fault.  Months passed before the work 
was remedied by the owner using a different contractor.  The public owner formally 
accepted the project and shortly thereafter the subcontractor filed a lawsuit against the 
payment bond surety.  The surety now claims that there was a sufficient cessation of 

EX 85



 

 

work to trigger the running of the time for filing the lawsuit.  We are arguing that the 
owner used the facility so cessation is not the issue but rather formal acceptance. Based 
on my current case I am concerned about the following: (1) what constitutes acceptance, 
must it be a formal acceptance by the governing board of the public entity?  I believe that 
formal acceptance is currently required. (2)  How does cessation of work relate to a 
project that is being used and occupied after the work is completed, but there is remaining 
punchlist (typically minor remedial/corrective work or completion of minor items) work? 
(3) How does occupancy and a cessation of work impact a situation where the public 
body intends to formally accept the project but has yet to do so?  I believe that any 
potential for uncertainty must be removed from statute as well as the revisions.  If 
cessation of work for 30 days possibly constitutes completion then cessation must be 
defined. Is it when there is a cessation after a project is 50% complete or is when a delay 
in completing the punchlist work occurs?   While I represent general contractors and 
subcontractors, it difficult for a subcontractor to determine when there is a cessation of 
work.  It is fairly clear when a general contractor defaults, work stops and then the 
original contractor is replaced by another general, but less so when there is only punchlist 
work remaining to be completed.  At a minimum, the time period should be extended 
from 30 to 60 days. Ideally, there should be definition cessation for a public works 
projects. 
 
Attorney’s fees:  I believe that existing statutory scheme relative to attorney’s fees on 
mechanic’s lien actions should remain unchanged.  If the right to recover attorney’s fees 
is extended to mechanic’s liens, homeowners who are sued by parties who they are not in 
privity will have a greater burden placed on them by lien laws.  Fees should be allowed 
for public and commercial projects. Attorney’s fees are recoverable in payment bond 
claims.  Public works projects are generally larger and they take place in a commercial 
environment.  As a result, there is no greater burden placed on the parties by allowing the 
award of attorney’s fees and costs. I believe, for that reason, fees should be awarded in 
public works stop notice actions. 
 
Five day notice for stop notice actions:  I rarely send the notice.  While I believe that I 
understand the purpose by the statute, I believe eliminating the requirement will not have 
any impact on the parties who are impacted by the action.  Eliminating the requirement 
will also eliminate the possibility of an appellate court holding that the notice is 
mandatory. 
 
General comments:  As a whole the tentative recommendations clean-up the current 
statutory scheme.  However, if the recommendations are adopted into law individuals and 
entities impacted by the changes will have to be informed of the changes and given a 
reasonable period of time to changes their current practices. 
  
If you would like further elaboration on the foregoing comments please do not hesitate to 
contact me. 
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Thank you, 
       Bill Last 
  
William C. Last, Jr. 
Last, Harrelson & Faoro 
120 N. El Camino Real 
San Mateo, CA 94401 
650-696-8350 
650-696-8365 Fax 
website: lhfconstructlaw.com 
email address: wclast@lastlawfirm.com 
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