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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N    S T A F F  ME MO R A N DU M 

Admin. October 24, 2006 

First Supplement to Memorandum 2006-36 

New Topics and Priorities: Additional Information 

This supplement reports new information concerning a number of suggested 
topics and priorities. The following documents are attached as exhibits: 

Exhibit p. 
 • Mary Jo Baretich, Cabrillo Mobile Home Park Home Owners 

Association, Inc. (10/16/06) ..................................1 
 • Thomas Lasken, Loma Rica (10/21/06)............................6 

Review of the California Evidence Code 

Prof. Miguel Méndez of Stanford Law School has reviewed the list of 
evidence issues attached to Memorandum 2006-36 at Exhibit pages 70-71. He 
thinks the reforms in the list would improve the Evidence Code and are likely to 
be noncontroversial. Email from M. Méndez to B. Gaal (10/22/06). 

Among those issues is “[w]hether to amend Evidence Code Sections 912 and 
917 to refer to the human trafficking caseworker-victim privilege” (item #8). This 
issue is the staff’s idea, but the staff now believes it should be reframed. Like 
Evidence Code Sections 912 and 917, Penal Code Section 11163.3 specifies 
particular privileges to which its substance applies. There might also be other 
provisions that include a list of privileges. All such provisions should be 
reviewed to determine whether to add a reference to the newly enacted human 
trafficking caseworker-victim privilege. The issue for study should therefore be 
rephrased as “whether to amend Penal Code Section 11163.3, Evidence Code 
Section 912 or 917, or other statutes to refer to the human trafficking caseworker-
victim privilege.” With this revision of item #8, the staff recommends that the 
Commission approve the list of evidence issues for submission to the 
Judiciary Committees. 

Employment Agency, Employment Counseling, and Job Listing Services Act 

Bryan Sanders has informed the Commission that the Department of Justice is 
currently doing no enforcement activity of any kind with regard to employment 
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agencies. He obtained that information through Senator Debra Bowen’s office. 
He therefore believes his concerns “would be best addressed by legislation,” 
rather than referred to the Attorney General’s office as recommended in 
Memorandum 2006-36. See Email from B. Sanders to B. Gaal (10/13/06). 

On receiving this information from Mr. Sanders, the staff contacted Senator 
Bowen’s office to learn more about the situation. A member of her staff 
confirmed that enforcement of the existing laws governing employment agencies 
currently appears unlikely. He does not think the Commission should get 
involved in the situation. Like the Commission staff, he views the problem as a 
lack of enforcement of existing law, not as a matter that should be addressed 
through new legislation. 

We therefore continue to recommend that the Commission bring the matter 
to the attention of the Attorney General’s office. Although the current level of 
enforcement is apparently zero, the Attorney General’s office is the organization 
in position to change that level if appropriate. 

Review of Articles of Incorporation by Secretary of State 

Nelson Crandall has withdrawn his request that the Commission study 
Corporations Code Section 110. He has decided to pursue other alternatives. 
Accordingly, there is no need for action on his request. 

Scheduling of an Administrative Hearing 

Thomas Lasken reports that he has brought his concerns about scheduling of 
administrative hearings to the attention of OAH, but “the response has been 
negative.” Exhibit p. 6. He has provided a copy of a letter motion in which he 
raised the issue, and a ruling on the motion by the Presiding Administrative Law 
Judge in Oakland. Exhibit pp. 7-10. 

In the ruling, the Presiding Administrative Law Judge concluded: 

• The request for a continuance should be granted. 
• An agency is not required to consult with the respondent or 

respondent’s counsel before requesting a hearing date from OAH. 
• An agency’s request to OAH for a hearing date is not an improper 

ex parte communication. 

Id. at 10. She also said: 

It is understandable that counsel would prefer to be consulted 
before a case is scheduled for hearing. The practice may be preferred 
and preferable, but it is not required by law. 
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Id. (emphasis added). 
From her comments, it is clear she does not think any statute or rule currently 

requires consultation of the respondent before scheduling an administrative 
hearing. But she does not say the approach would be bad policy. In fact, she 
seems to be saying the opposite. 

Notably, however, Mr. Lasken copied his letter motion to the Director of 
OAH and “never heard back from him or anyone on his behalf.” Id. at 6. This is 
not the first time Mr. Lasken has taken that step, to no avail. Id. 

The staff asked him whether he has formally petitioned OAH for a change in 
regulation pursuant to Government Code Sections 11340.6-11340.7. He has not 
done that, but thinks it would be a waste of time. He hopes to find a legislator to 
sponsor legislation addressing his concerns. Email from T. Lasken to B. Gaal 
(10/23/06). 

Prof. Asimow believes that legislation on this point should not be necessary; 
OAH should address it. Absent OAH action, however, he thinks the matter 
“would be a worthy subject for Commission consideration.” Email from M. 
Asimow to B. Gaal (10/23/06); Email from M. Asimow to B. Gaal (10/19/06). 

The staff recommends that the Commission send a letter to OAH suggesting 
that OAH reexamine the existing method of scheduling an administrative 
hearing. Such a letter might help to prompt action, particularly if it is signed by 
the Commission Chair. If nothing has been done by this time next year, the 
Commission should revisit the issue and perhaps commence a study of it. 

Repeal of 1978 Legislation Regarding Sale of Certain Property to Mills Land & 
Water Company 

Mary Jo Baretich, the president of Cabrillo Mobile Home Park Home Owners 
Association, Inc., has brought a new issue to the Commission’s attention. Exhibit 
pp. 1-5. On behalf of the members of her organization, she urges the Commission 
to propose to repeal a 1978 law. Id. at 1-4. Under that law, Mills Land & Water 
Company (“Mills”) was given a right of first refusal with regard to 28.5 acres of 
real property that the Department of Transportation previously acquired from 
Mills for state highway purposes but ultimately did not need for those purposes. 
1978 Cal. Stat. ch. 501 (reproduced at Exhibit p. 5). Cabrillo Mobile Home Park is 
located on that property. 

Further factual details are included in an attachment and map Ms. Baretich 
provided. Those materials are not reproduced here, but are available on request. 
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Pursuant to the 1978 law, Mills reacquired the property from the Department 
of Transportation in 2004. Ms. Baretich reports that 

[s]ince the sale of the property, Mills has more than doubled the 
rent and has forced out several homeowners. Over half of residents 
here are on fixed incomes, including senior citizens. Their time is 
running out. They have very little money to fund a lawsuit and 
have asked me to appeal to you to ... help remove this fraudulent 
law. 

Exhibit pp. 1-2. Her organization maintains that Mills made false statements to 
obtain passage of the 1978 law and thus the law should be repealed, the 2004 sale 
rescinded, and Cabrillo Mobile Home Park should be given an opportunity to 
purchase the property. Id. at 1-4. 

Whatever its merits, this issue is not appropriate for the Commission to 
study. The Commission is not an investigative body, charged with conducting 
factual probes of alleged past wrongdoing. Rather, the Commission’s role is to 
study topics assigned to it by the Legislature and propose legislation for future 
application. Gov’t Code §§ 8280-8298. The Commission typically works on 
matters affecting major segments of the public, not a select group of private 
citizens. Its efforts are best-applied to matters that require drafting expertise, not 
repeal of a single provision as is proposed here. 

Ms. Baretich reports that the Attorney General has assigned someone to 
investigate the matter. Exhibit p. 1. The Attorney General is better-suited to deal 
with the situation than the Commission. Instead of getting involved in this 
matter, the Commission should devote its resources to other topics. 

Respectfully submitted, 

Barbara Gaal 
Staff Counsel 
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FURTHER COMMENTS OF TOM LASKEN 

From: Tom Lasken <tlasken@lasken.com> 
Subject: Review of New Topics; Calendaring 
Sent: October 21, 2006 
To: <bgaal@clrc.ca.gov> 
Cc: Michael Asimow <asimow@law.ucla.edu> 

Dear Ms. Gaal, 

Thank you very much for your letter of October 13, 2006, and for sending me a copy of 
Memorandum 2006-36 regarding New Topics and Priorities. Please forgive the 
informality of this response, but I just returned last night from several days in Oakland 
and San Francisco and just read your letter and the memorandum today. 

I am pleased that the Commission has taken this chronic issue into consideration. I 
would, however, like to address the recommendation of “awaiting the outcome of Mr. 
Lasken’s effort to address the problem with OAH.” 

I have formally addressed the issue with OAH, and the response has been negative. 
Please see my attached letter motion in two cases of December 27, 2005, in which I 
directly raised the issue of requests for setting being in violation of the prohibition against 
ex parte communications. Note that I copied the Director of OAH, Ronald Diedrich, as I 
have in several other instances where I have raised this issue, and I have never heard back 
from him or anyone on his behalf. Then please see the ruling of the Presiding 
Administrative Law Judge in Oakland, in which she ruled that: 

    “Neither the Administrative Procedure Act nor the rules of the Office of 
Administrative Hearings require an agency to consult with the respondent or 
counsel prior to requesting a hearing date from the Office of Administrative 
Hearings. Nor does such contact constitute an improper ex parte communication.” 
[Emphasis added.] 

Thus, it appears that the official position of OAH is that requests for setting are not 
improper ex parte communications and agencies are not required to notice or consult 
respondents in the setting of cases. I know that the Commission has much weightier 
matters on its plate, but OAH’s position affects all its client agencies, so the Commission 
should know that this issue is not likely to be resolved without legislation. 

Thank you again. 

Thomas C. Lasken 
Attorney at Law 
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LASKEN LAW OFFICES 
 

980 9th Street, 16th Floor P.O. Box 8298 
Sacramento, CA 95814-2736 Loma Rica, CA 95901-8405 

(916) 449-9677 (Voice) 
(530) 742-9402 (Fax) 

 
Please reply to:   Sacramento       Loma Rica 
           

 
December 27, 2005 

 
 
Melissa Crowell, Presiding Judge 
Office of Administrative Hearings 
1515 Clay Street, Suite 206 
Oakland, CA 94612 
 
Re: Application of Christopher Gray 
 OAH No. 2005090919 
 DRE No. H-9358 SF 
 
 Accusation of Clifford Lindsay Maas 
 OAH No. 2005120278 
 DRE NO. H-9426 SF 
 
VIA FACSIMILE 
 

MOTIONS FOR CONTINUANCE AND/OR TO ENFORCE COURT ORDERS AND 
PROHIBITIONS AGAINST EX PARTE COMMUNICATIONS 

 
Dear Judge Crowell: 
 
The purpose of this letter is to obtain a change in the dates presently set for hearing in the above 
matters.  The Maas Accusation matter is currently set for January 12, 2005.  The Gray 
Application matter is presently set for February 1, 2005. 
 
I am not sure that the issues raised in the letters should be styled as Motions for Continuance, or 
as Motions To Enforce Court Orders and/or statutory prohibitions against ex parte 
communications.  I am raising these matters together because they have common issues relating to 
ex parte communications, and because each has an issue relating to particular improper matters 
regarding calendaring. 
 

COMMON ISSUE 
 
It is my position that the practice of DRE in requesting hearing dates from OAH without 
consulting Respondents and/or their attorneys constitutes improper ex parte communication 
between DRE and OAH in violation of Sections 10430.10 and 10430.20 of the Government 
Code.  While Regulation 1018 specifies the contents of agency requests for setting and does not 
address the issue of ex parte communications, and does not explicitly require notice to the 
Respondent, it does not, and legally cannot, override the controlling statutory provisions. 
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Section 10430.10 of the Government Code generally prohibits ex parte communications between 
agencies and presiding officers (OAH).  Section 10430.20(b) addresses permissible ex parte 
communication which “concerns a matter of procedure or practice, including a request for a 
continuance, that is not in controversy.”  Issues regarding available hearing dates for all parties, 
and time estimates as referred to in Regulation 1018, are definitely “in controversy” unless the 
parties have explicitly agreed otherwise.  As you know, I handle many DRE cases with OAH, 
and I am constantly confronted with conflicts in hearing dates that have been set without 
consulting me or my clients, and time estimates which I often find to be wildly off the mark. 
 
In addition, in every notice of representation I send to DRE, I ask that I be consulted before a 
hearing date is set.  I did so in the Maas case, but the matter was set without consulting me and 
was set in conflict with a previously set two-day hearing in the Accusation of Optimum 
Financial, H-4272 SAC, 2005060408.  In the Gray case, the matter was set for hearing in 
violation of your explicit order that “The Department shall consult with Mr. Lasken before 
resetting this matter for hearing.”  It was set ex parte for February 1 at 9:00 a.m., which requires 
me to travel to Oakland the previous day, January 31.  I have a previously scheduled class from 
6:00 p.m. to 10:00 p.m. on January 31.  It is for the court to determine whether that would be 
good cause for a continuance or not, but I should not have to be in the position of asking for a 
continuance since that date was set in violation of your explicit order that I be consulted.  If I had 
been consulted, I would have objected to setting it on February 1. 
 
The “Common Issue”, of course, impinges on long-standing practice.  Nonetheless, I have felt 
that the ex parte setting of hearings was probably improper and in violation of due process since 
I joined DRE in its Los Angeles office in 1977.  I recently communicated my concerns about this 
to Professor Emeritus Michael Asimow of the UCLA Law School, who as you probably know 
was the primary consultant to the Law Revision Commission in the overhaul of the 
Administrative Procedure Act which was completed a few years ago.  His informal opinion was 
that the setting of hearings would be “noncontroversial” within the meaning of Section 
10430.20(b) only in the special context of a particular case, and particularly not noncontroversial 
when I have communicated to DRE that I desire to be consulted.  He forwarded the subject to the 
Law Revision Commission which is noting it as a possible matter to be taken up in its future 
agenda. 
 

ACCUSATION OF MAAS 
 
I have two complaints about the setting of this particular case.  First, it was done in spite of my 
explicit request to be consulted before being set.  Second, it was set for a date which conflicts 
with a previously scheduled hearing.  That is obviously good cause for a continuance, but if I had 
been consulted as requested and as required by the Government Code, I would not be in the 
position of having to request a continuance.  I request that the matter be taken off calendar and 
reset after mutual consultation among DRE, OAH, and myself.  Due to the lack of consultation, I 
do not know what DRE’s time estimate was, but I am estimating at least a half a day due to the 
serious issues in this case. 
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APPLICATION OF GRAY 
 
You granted a continuance in this case in an order issued on December 7, 2005, which as I 
previously noted explicitly ordered DRE to consult with me before resetting the matter.  I was 
not consulted, and the date arbitrarily set by DRE would cause me to miss a 4-hour class.  In 
addition, I am presently scheduled for 10 days of hearing in January, including 4 days out of the 
last 6 working days of the month, and would  have difficulty finding the time to properly 
prepare.  The court may or may not feel that that is good cause for a continuance, but the issue of 
a continuance should not even be coming up.  The setting of the case was in violation of your 
explicit order and of the Government Code.  Again, I request that the matter be taken off calendar 
and reset after mutual consultation.  Respondent Gray waives the 90 days within which this 
matter would otherwise be required to be set for hearing. 
 
I am notifying each DRE attorney for the respective case by facsimile copy of this letter.  Due to 
the multiplicity of issues I have not ascertained their positions, and I have not ascertained their 
unavailable dates since these matters should be reset by mutual consultation after being taken off 
calendar. 
 
I declare under penalty of perjury that the foregoing is true and correct, and that this declaration 
was executed on December 27, 2005, at Loma Rica, California. 
 
      Sincerely, 

          
      THOMAS C. LASKEN 
      Attorney at Law 
 
TCL:mw 
 
cc: David B. Seals, Esq. (via fax) (Gray case) 
 Truly Sughrue, Esq. (via fax) (Maas case) 
 Ron Diedrich, Director and Chief Administrative Law Judge (via fax) 
 Professor Michael Asimow (via email) 
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